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Dixon  v.  Western  Union  Telegraph  Company. 

ClfiCufr  COUBT,   KOBTHEBN  DiSTBICT  OF  GAX.IFOBNIA.  \ 

Apbil  1,  18>9. 

1.  Removal  of  Cafses — TniE  of  Application — Stipulations  Extending  Time 
TO  Plead.  —  Under  the  removal  act  of  IS-i?,  requiring  the  petition  for  removal 
to  be  tiled  '*at  the  time,  or  a»v  time  before,  the  defendant  is  required  by  the 
laws  of  the  state,  or  the  rule  of  the  Htate  court  in  which  the  suit  is  brought,  to 
answer  or  plead  to  the  declaration  or  complaint,"  an  exteuHion  of  time  toanHwer 
by  consent  of  parties  does  not  extend  the  time  for  filing  the  petition  for  remuval. 

Before  Sawyer,  Circuit  Judge. 

On  motion  to  reraand. 

Mr,  E.  H,  Wakevmn,  and  3Ir,  Henry  H.  Davis,  for  plaintiff. 

Ilessrs.  Doylcy  Galpin  &  Zeigler^  for  defendant. 

Sawyer,  Circuit  Judge.     This  action  was  brought  in  Ih^ 

superior  court  of  San  Francisco,  a  state  court,  and  removed  to 

tliis  court  on  petition  of  the  defendant.     The  petition  was  not  filed 

in  time.     The  summons  was  served  in  San  Francisco  on  October 

12, 1888.     The  law  and  the  summons  required  the  defendant  to 

answer  within  ten  days  after  service.     At  the  expiration  of  ten 

days,  on  October  22d,  the  defendant  entered  an  appearance,  but 

the  petition  was  not  filed  till  Xovember  1st,  ten  days  after  an 
XIV.  Sawy.— 3. 


18  Drxox  r.  Westerx  Uxiox  Tei^  Co.     [Cir.  Ct. 

Opiiiion  of  the  Court ~ 8««Tvr,  C.  J.  [April, 

answer  was  due,  and  after  ai>]>earauee  actually  eutercd.  Proba- 
bly there  was  an  extension  of  time  to  answer  by  consent  of 
parties^  but  it  does  not  appear  whether  tliere  was  or  not. 
Whether  there  was  or  not,  can  liiake  no  difference.  The  act 
of  1887  requires  the  petition  to  be  filed  in  the  ''state  court,  at 
the  time^  or  any  time  before,  tiie  defendant  is  required  by  the 
laws  of  the  state,  or  the  rnle  of  the  state  conrt  in  which  the 
suit  is  brought,  to  answer  or  plea<l  to  tlie  dei-laration  or  com- 
plaint/' not  at  or  before  the  expiration  of  the  extendeil  time 
within  which  |)arties  may  choose  to  stipulate  for  the  filing  of 
an  answer  or  demurrer.  The  pi-ior  act  allowed  the  ]>etition  to 
l>e  filed  at  any  time  during  the  tenu  at  which  it  might  first  be 
tried.  But  the  supreme  court  re|>eateilly  held  that  the  act 
meant  the  term  at  which  it  could  be  first  at  issue,  and  be  ready 
for  trial,  provided  the  parties  filed  their  pleadings  at  the  time 
appointed  by  law,  whether  the  court  or  the  parties  M-ere  ready 
for  trial  or  not.  And  it  was  also  held  that  the  prolongation  of 
tiie  time  of  joining  issue  by  orders  of  the  court,  or  a  stipulation 
for  time  l)Ctween  the  parties,  could  not  extend  the  time  for  filing 
a  petition  for  removal  to  the  next  term.  {Pul/inan  Palace  Car 
Co.  V.  Sjjeok,  113  U.  S.  84;  Gregorif  v.  Harily,  113  U.  S.  746.) 
And  this  has  often  l>een  the  ruling  in  this  court,  as  will  be  seen 
by  consulting  the  re|)orts  of  its  decisions.  Even  the  statute  as 
thus  construed  was  deemed  by  Congress  to  be  too  liberal,  and 
in  1887  the  act  was  amended  so  as  to  require  the  j>etition  to  be 
filed  at  or  before  the  time  when  the  law  required  the  defendant 
to  plead.  This  law  must  be  construed  in  the  same  way  as  the 
former,  as  to  the  matter  of  extending  the  time  to  plead  by  the 
court,  or  by  stipulation  of  the  parties.  The  party  must  make 
his  election,  and  file  his  petition,  at  or  before  the  time  when  his 
pleading  is  first  due,  under  the  law,  or  he  waives  his  right  to  a 
removal.  The  petition  in  this  case  was  not  iu  time,  and  the 
case  must  be  remanded  on  that  ground,  and  it  is  so  ordered. 


N.  Dist.  Cal.l  United  States  v.  48  lbs,  Rrsrao  Stab  Tea.  19 

1889.]  Opinion  of  the  Court — Sawfer,  C.  J. 


United  States  v.  Forty-Eight  Pounds  op  Rising  Star 

Tea,  etc. 

cncuit  coubt,  nobthebn  distbict  of  c^ufobhu. 

Apbil  1,  1889. 

1.  Ltdiaxs — Tbadixo  IX  Indian  Cocktbt— Elakath  BsiiKBYATioN. — The  act  of 

April  8, 1864,  provideB  that  there  shall  be  set  apart  by  the  President,  at  his  dis- 
cretion, not  oxceediug  four  tracts  of  land,  iu  California,  for  Indian  reservatiuns ; 
tluit  *'aaid  tracts  to  be  set  apart  as  aforesaid"  may,  or  may  not,  in  his  discre- 
tion, include  existing  res^rrations ;  and  that  the  reservations  which  shall  not 
be  retained  shall  be  surveyed  and  sold  as  therein  provided.  Four  ti*act8  were 
Afterwards  set  apart,  none  of  them  including  the  previously  existing  Klamath 
reservation.  Held^  tliat  such  Klamath  reservation  was  not  "Indian  country/' 
witiiin  the  meaning  of  the  Revised  Statutes,  section  2133,  prescribing  the  penalty 
for  unauthorised  trading  iu  tlie  Indian  country.     (Affirming,  85  Fed.  Rep.  403.) 

Before  Sawyer,  Circuit  Judge. 

Ou  appeal  from  district  court.     (35  Fed.  Rep.  403.) 

Seizure  for  violation  of  Revised  Statutes,  section  2133. 
Libel  dismissed,  and  the  United  States  appeal. 

Mr.  John  T,  Carey y  for  United  States,  appellant. 

Mr,  J,  E.  McElratli,  and  3Ir.  D.  T,  SuUivariy  for  respondent. 

Sawyer,  Circuit  Judge.  The  only  question  in  this  case,  is, 
whether  the  country  within  the  Klamath  Indian  reservation,  as 
set  apart  in  1855,  is  "  Indian  country,"  or  "  any  Indian  reser- 
vation," within  the  meaning  of  section  2133  of  the  Revised 
Statutes,  as  amended  July  31, 1882.  (22  Stats.  1 79.)  Section  2 
of  the  act  of  Congress  of  Aprils,  1864  (13  Stats.  40),  provides 
"that  there  shall  be  set  apart  by  the  President,  and  at  his  dis- 
cretion, not  exceeding  four  tracts  of  land  within  the  limits"  of 
the  state  of  California  for  Indian  reservations;  and  it  further 
provides  "that  the  said  tracts  to  be  set  apart  as  aforesaid  may, 
or  may  not,  as  in  the  discretion  of  the  President  may  be  deemed 
for  the  best  interest  of  the  Indians  to  be  provides  for,  include 
any  of  the  Indian  reservations  heretofore  set  apart  in  said 
state,"  etc.  This  statute  contemplates  future  action  by  the 
President,  as  is  manifest  by  the  words,  "  shall  be  set  apart," 


20    United  States  v.  48  lbs.  Rising  Star  Tea.    [Cir.  Ct. 

Opinion  of  the  Court— Sawyer,  C.  J.  [April, 

and  the  words  subsocjuontly  used,  "said  tracts  to  be  set  apart  as 
aforesaid."  Section  3  provides  "  that  the  several  Indian  reser- 
vations in  California  which  shall  not  be  retained  for  Indian 
reservations  under  the  provisions  of  the  preceding  section  of 
this  act"  shall  be  surveyetl  and  sold  as  thereinafter  provided. 
The  President  did  thereafter  act  from  time  to  time,  and  he  did 
set  off  four  tracts  in  different  parts  of  the  state  for  the  purposes 
provided  for,  and  he  did  not  include  in  any  one  of  them  the 
"  Klamath  Indian  reservation,"  theretofore  set  apart.  In  setting 
apart  these  four  reservations  without  including  the  Klamath 
reservation,  he  necessarily  exercised  his  discretion,  and,  by  impli- 
cation at  least,  excluded  them.  As  they  were  not  retained  by  the 
future  and  further  action  of  the  Pnsident  "for  the  purposes  of 
Indian  reservations,"  "  under  the  provisions  of  the  preceding  sec- 
tions of  this  act,"  the  reservation,  by  the  terms  of  the  act  itself, 
abolished  or  abrogated  the  prior  reservation.  This  necessarily 
follows  from  the  provision  requiring  these  lands  not  embraced  in 
*  the  reservations  made  by  the  action  of  the  President  under  that 
act  to  be  cut  up  into  lots  of  suitable  size  and  sold,  as  provided  in 
the  act.  It  is  true  that  thev  were  not  thrown  jrenerallv  into  the 
general  system  of  public  lands  to  be  dispo-cd  of  to  pre-emptors 
and  others  according  to  that  system ;  but  they  were  to  l>e  disposed 
of  under  special  provisions,  as  in  the  act  provided.  The  lands 
ceased  to  be  an  "  Indian  reservation,"  and  they,  certainly,  were  not 
"Indian  country,"  within  the  meaning  of  section  2133  of  the 
Revised  Statutes,  under  which  the  libel  in  this  case  was  filed.  I 
concur  with  the  district  court  in  the  views  taken  as  reported  in 
this  case,  35  Fed.  Hep.  403.  The  decree  of  the  district  court 
dismissing  the  libel  must  therefore  be  affirmed,  and  the  libel  dis- 
missed ;  and  it  is  so  ordered. 


X.Dist.Cal.]  Manchester  F.  A.  Co.  r.  S.  C.  H.  &  A.  Wks.  21 
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Ma:nchester    Fire    Assur.  Co.    v.  Stockton    Combined 

Harvester  and  Agricultural  Works. 

(Thirteen  cases  of  similar  character.) 

Circuit  Coubt,  Nobthebn  District  of  Califo&ma. 

April  4, 1889. 

1.  EgriTY  —  JuRiSDicnox  —  Adequate  Remedy  at  Law.  —  Bills  to  have  an  adjnst- 
menc  of  a  loi»»  under  several  insurance  policien  declared  Yoid  for  fraad,  and  to 
rtsttrain  actions  thereon  tiled  by  the  Htveral  insurance  companies,  would  not 
avoid  mnluplicity  of  suite;  and  they  are  not  bills  for  discovery,  defendant  being 
a  corporation,  and  its  officers  not  Ijeing  parties,  and  answers  on  oath  being 
waived,  and  the  testimony  being  obtainable  by  examining  the  persons  having 
knowledge  as  witnesses.  The  companies  have  a  plain,  adequate,  and  complete 
remedy  at  law,  and  Kuits  in  equity,  therefore,  under  Revised  {Statutes,  section 

i^      723,  are  not  maintainable. 

r      J 

Before  Saavyer,  Circuit  Judge. 

In  equity.     On  demurrers  to  the  bills. 

Bills  by  the  Manchester  Fire  Assurance  Company  against  the 
Stockton  Combined  Harvester  and  Agricultural  Works,  and 
by  twelve  other  insurance  companies  against  the  same  defendant. 
Revised  Statutes,  section  723,  provides  that  "suits  in  equity 
shall  not  be  sustained  ....  in  any  case  where  a  plain,  ade- 
quate, and  complete  remedy  may  be  had  at  law." 

ileanrs.  Van  Ness  &  JRoehr,  for  complainants. 

Mr,  W,  S.  Dadli/y  for  defendant. 

Sawyer,  Circuit  Judge.  The  complainant  and  twelve  other 
insurance  companies  had  issue*:!  policies  of  insurance  upon  defend- 
ant's works,  machinery,  and  manufactured  implements  on  hand. 
The  property  insured  was  destroyed  by  fire,  and  the  value  of  the 
property  destroyed  was  alleged  by  the  defendant  to  be  one  hun- 
dred and  forty-two  thousand  dollars.  An  adjustment  was  finally 
made  between  the  several  companies  and  the  defendant,  by  which 
the  loss  by  mutual  agreement  was  adjusted  at  ninety  thousand 
dollars.  The  complainant  now  files  its  bill  in  equity,  alleging 
that  this  adjustment  was  procured  by  misrepresentation  of  facts, 
and  fraud  on  the  part  of  the  defendant,  and  that  defendant  is 
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about  to  sue  complainant  upon  the  adjustment  as  made  for  its 
share  of  the  loss.  It  asks  that  the  adjustment  be  declared  void 
on  the  ground  of  fraud,  and  that  the  defendant  be  enjoined  from 
suing  upon  it.  Tlie  twelve  other  companies  have  filed  similar 
bills.  The  defendant  demurs  on  the  ground  that  the  fraud 
allege<l  is  equally  available,  as  a  defense  at  law,  and  that  the 
defendant,  therefore,  has  a  plain,  ade(juate,  and  complete  remedy 
at  law  within  the  meaning  of  section  723  of  the  Revised  Stat- 
utes. The  point,  I  think,  is  well  taken.  The  bill  certainly 
presents  no  stronger  case  for  the  exercise  of  equity  jurisdiction 
than  Bitznrd  v.  Iloudoriy  119  U.  S.  347,  where  it  was  sought 
to  have  a  contract  rescinded  on  the  ground  of  fraud,  and  the 
supreme  court  denie<l  the  jurisdiction,  under  section  723  of 
the  Revised  Statutes,  cited.  The  bill  would  not  avoid  a  multi- 
plicity of  suits.  Indewl,  one  suit  at  law  with  different  counts 
against  each  company  might  settle  the  whole  matter.  Should 
complainant  maintain  the  bill,  it  would  l>e  sued  upon  the  several 
policies,  and  the  loss  would  have  to  l)e  re-adjusted  in  a  suit  upon 
each  of  the  policies.  If  it  should  fail  to  maintain  its  bill,  it 
would  still  be  liable  to  the  several  suits  on  the  adjustment. 
The  bill  is  in  no  sense  a  bill  of  discovery.  The  suit  is  against 
a  corporation,  and  there  can  be  no  discovery  by  a  corporation 
unless  its  officers  or  agents,  who  know  the  facts,  are  made  par- 
ties. Cor|X)rations  do  not  answer  ujwn  oath,  but  under  the  cor- 
porate seal.  The  corporation  is  a  non-sentient  being,  and,  except 
through  its  officers  and  agents,  has  no  knowledge.  Besides,  an 
answer  upon  oath  is  expressly  waiveil  in  the  bill.  So  also  there 
is  no  need  of  a  discovery,  as  the  testimony  can  be  much  more 
effectively  obtained  by  examining  all  the  parties  having  knowl- 
edge as  witnesses.  They  are  now  all  comi)etent  witnesses.  In 
view  of  the  statute  cited,  I  see  no  ground  for  maintaining  a  bill 
in  equity  in  this  case.  I^et  the  demurrers  iu  the  several  cases 
be  sustained  and  the  bills  dismissed. 
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Herman  Shainwald,  Assignee,  etc,  v.  Harris  Leaves. 

DaxBior  Coubt.  Nobtsesn  DisrucT  or  Califobnia, 

AnuL  6, 1889. 

• 

1.  Baskbuptct.  —  Whereas  action  was  brought  od  a  decree  of  the  court  obtained 
by  an  assignee  in  bankruptcy  against  one  H.  for  a  fraudnient  oonrerBion  of  the 
SMets  of  a  bankrupt  firm,  and  subuequently  to  the  rendering  of  the  decree  sepa^ 
rate  auita  had  been  commenced  againttt  tiro  eo-couspirators  iu  the  perpetratioa 
of  the  fraud,  in  one  of  which  judgment  had  been  obtained  by  the  assignee  and 
the  otlier  of  which  was  pending,  and  the  assignee  entered  into  an  arrangement 
with  the  oo-oonspirators  to  discontinue  fur^er  proceedings  against  them  on  the 
payment  by  them  of  a  large  sum  of  money,  which  being  made,  he  consented  to 
an  order  setting  aside  and  vacating  the  judgment  obtained  sgainst  one  of  them, 
and  dismissed  the  suit  against  the  other,  ffeld,  that  the  money  so  received 
fihould  be  credited  on  tlie  original  decree  against  H.  in  part  satisfaction  and 
payment  thereof,  and  this  notwitlistanding  that  the  ansignee  had  obtained  from 
the  co-conspirators  a  declaration  or  statement  in  writing  that  the  money  paid 
by  them  was  not  paid  **or  received,  in  payment  or  satisfaction,  or  on  account  of 

*  any  claim,  demand,  or  cause  of  action  set  forth  or  alleged  in  plaintiff's  com- 
plaint.'* But  that  Uie  moneys  were  paid  '*to  re-imburse  the  plaintiff  for  the 
costs,  expenses,  disburaemeuts,  ami  attorney  and  counsel  fees  incurred  by  him 
in  the  above^eutitled  action.** 

Before  Hoffman,  District  Judge. 
Mr.  James  L.  QHtendeny  Esq,,  solicitor  for  complainant. 
Mr.  WaUer  J.  Tuska^  counsel  for  defendant. 

Hoffman,  J.  Thi«  is  an  action  brought  by  Herman  Shain- 
wald, assignee  in  bankruptcy,  on  a  judgment  recovered  in  this 
court  against  Harris  Lewis,  November  5, 1880  (in  case  No.  221). 
The  execution  in  that  case  having  been  returned  unsatisfied,  a 
creditor's  bill  was  filed  and  a  receiver  appointed,  to  whom  Lewis 
was  compelled  to  make  a  general  assignment  of  his  property, 
choses  in  action,  etc. 

On  the  6th  of  April,  1881,  a  suit  was  commenced  by  the 
assignee  against  Joseph  Naphtaly  and  Edward  Hyams  to  recover 
damages  from  them,  as  co-conspirators  with  Lewis  in  the  frauds, 
for  which  judgment  had  been  rendered  against  him. 

The  defendants  in  these  suits  severed  in  pleading. 

In  the  suit  against  Hyams  two  trials  were  had,  in  the  second  of 
which  a  verdict  was  found  against  him,  and  judgment  entered 
October  13,  1883,  for  the  sum  of  $78,400,  and  costs,  taxed  at 
$328. 
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The  suit  against  Naphtaly  was  not  brought  to  trial.  The 
execution  against  Hyaras  was  returned  nulla  bona. 

On  the  31st  of  October,  1883,  a  stipulation  was  signed  by 
the  attorney  for  tlie  assignee,  agreeing  tliat  the  verdict  and  judg- 
ment rendered  and  entered  as  acminst  Hvams  should  be  vacjUed 
and  set  aside,  and  that  the  action  as  against  him  should  l)e  dis- 
missed.    An  order  to  that  effect  was  entered  on  the  same' day. 

On  the  10th  of  November,  1883,  the  attorney  for  the  assignee 
filed  a  consent  that  the  suit  against  Naphtaly  should  be  dis- 
missed, and  an  order  to  that  effect  was  duly  entered. 

On  the  same  days  the  assignee,  or  his  attorney,  received  from 
Ilyanis  the  sum  of  $30,650,  and  from  Naphtaly  the  sum  of 
$20,000. 

Contemporaneously  with  the  filing  of  the  stipulation  and 
entry  of  the  order  in  the  Hyams  case  (viz.,  October  31,  1883), 
but  it  would  seem  after  the  payment  of  the  money  by  him,  an 
agreement  was  entered  into  between  him  and  the  assignee,  or 
Lis  attorney,  as  follows: — 

"  Heynnan  Shainwald,  Asalrjtnee,  etc.,  v.  Joseph  Naphtaly  and 
Edward  Hyams. 

"It  is  understood  and  agreed  by  us,  and  each  of  us,  that  the 
money  paid  to  the  plaintiff  in  Hie  aboDe-entiiled  ease  is  j>aid  on 
behalf  of  the  defendant  Hyams  to  re-imburse  the  plaintiff  for 
the  costSy  expenses,  disbursements,  and  atioimcy  and  counsel  fees, 
paid  and  incurred  by  him  in  the  above-entitled  action,  and  thai 
none  of  it  is  ixiid,  or  received  in  payment  or  satisfaction,  or  on 
account  of  any  claim,  demand,  or  cause  of  action  set  forth  or 
alleged  in  the  plainiifs  complaint  in  the  above-entitled  action ; 
and  that  the  parties  paying  said  moneys  hereby  renounce  all 
claims,  right,  and  interest  of,  in,  and  to  all  of  the  same,  and 
forever  renounce  and  disclaim  all  rights  and  causes  of  action  for 
the  same,  and  hereby  acknowledge,  admit,  confess,  and  declare 
that  they,  and  each  of  them,  have  received  not  only  a  good  and 
sufficient,  bid  adequate  and  full  consideration  for  said  moneys, 
and  all  of  the  same  from  the  plaintiff  in  the  al>ove-entitled  action. 
(Signed)  "Hyams  Bros. 

"William  Hyams." 
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On  the  10th  of  November,  1883,  the  date  of  the  order  dis- 
continuing the  suit  against  Naphtaly,  a  similar  agreement  or 
declaration  was  signed  by  him  as  follows:  — 

"  Herman  Shainwaldy  as  Assignee,  etc,  v.  Joseph  NaplUaly  and 
JBJward  Hyains. 

"  It  is  understood  and  agreeil  by  nie  that  all  the  money  paid 
to  the  plaintiff  in  the  above-entitled  action  is  paid  on  behalf  of 
tlie  defendant  Naphtaly  to  re-imburse  the  plaintiff  for  costs, 
expenses,  disbursements,  and  attorney  and  counsel  fees,  paid  and 
incurreil  by  him  in  the  above-entitled  action,  and  that  none  of 
it  is  paid  or  received  in  payment  or  satisfaction,  or  on  account 
of  any  cause  of  action  set  forth  or  alleged  in  the  plaintiff's  com- 
plaint in  the  above-entitled  action ;  and  that  the  said  Joseph 
Naphtaly,  the  party  paying  said  moneys,  hereby  renounces  all 
claim,  right,  and  interest  of,  in,  and  to  all  of  the  same,  and 
forever  renounces  and  disclaims  all  rights  and  causes  of  action 
for  the  same,  and  hereby  acknowleilges,  admits,  confesses,  and 
declares  that  he  has  received  not  only  a  good  and  sufficient, 
but  adequate  and  full  consideration  for  said  moneys,  and 
all  of  the  same,  from  the  plaintiff  in  the  above-entitled 
cause. 

**San  Francisco,  Nov.  10,  1883. 

(Signed)  "J.  Naphtaly." 

On  the  19th  of  December,  1883,  the  counsel  for  Harris  Lewis 
made  a  motion  to  the  court  for  an  order  directing  the  clerk  to 
enter  satisfaction  of  the  judgment  obtained  against  Lewis,  on 
the  ground  that  the  payments  by  Hyams  and  Naphtaly,  co- 
conspirators with  Lewis,  constituted  a  satisfaction  of  the  whole 
tort  for  which  the  plaintiff  had  obtained  judgment  against 
Lewis. 

This  motion,  the  court,  after  hearing  elaborate  arguments, 
denied. 

The  same  point  is  relied  on  as  a  defense  in  the  present  suit, 
brought  upon  the  original  judgment  against  Lewis.  It  is 
urged  by  the  attorney  for  the  plaintiff  that  the  question  was 
finally  passed  upon  by  the  court  on  the  hearing  of  the  motion 
to  enter  satisfaction  of  the  original  judgment;  that  it  is,  there- 
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fore,  res  adjudlcaia,  and  fiual  and  conclusive  upon  the  court, 
and  upon  the  parties  to  this  suit. 

This  question  it  is  not  material  to  consider,  for  I  am  still  of 
opinion  that  my  decision  denying  the  motion  was  correct;  but 
I  may  observe,  that  if  I  were  satisfie<l  that  it  was  incorrect  I 
should  not  hesitate  so  to  declare  in  deciding  this  suit,  and  that 
I  should  not  feel  bound  on  the  ground  of  a  previous  ruling 
which  I  recognized  as  erroneous  to  repeat  the  same  error  in  this 
suit,  and  to  enter  a  judgment,  which  I  believed  should  be 
reversed  on  appeal. 

Assuming,  therefore,  that  the  payments  in  question  do  not 
amount  in  law  to  a  satisfaction  of  the  judgment  obtained  against 
Lewis,  or  an  absolute  release  to  them  from  further  liability 
under  it,  the  question  arises,  for  what  sum  should  judgment  be 
entered  against  him  in  the  present  suit. 

In  ordinary  cases  the  payment  by  one  or  more  of  several 
tort-feasors  and  co-conspirators  in  the  commission  of  a  wrong, 
after  suit  brought  and  judgment  rendered,  is  a  payment  ou 
account  of  and  in  satisfaction,  in  whole  or  in  part,  of  the  cause 
of  action  on  which  the  suit  is  founded,  unless  otherwise  intended 
or  agreed. 

This  inference  the  attorney  for  the  assignee  has  attempted 
to  repel  by  obtaining  from  the  parties  a  declaration  that  the 
moneys  were  paid  by  them  to  re-imburse  the  assignee  for  costs, 
disbursements,  exi)enses,  and  counsel  fees  in  the  suit  brought 
against  them,  and  not  on  account  or  satisfaction  of  the  cause  of 
actiou  on  which  it  was  brought;  and  that  they  have  received 
full,  adequate,  and  good  consideration  for  the  moneys  so  paid. 

But  are  these  declarations  and  agreements  on  the  part  of 
Hyams  and  Naphtaly  to  be  received  by  the  court  as  final  and 
conclusive,  and  as  prechiding  any  inquiry  into  the  true  nature 
and  effect  of  the  transaction  ? 

It  is  true  that  the  declarations  and  agreements  state  that  no 
part  of  the  money  was  paid  in  satisfaction,  or  on  account  of 
the  claim,  demand,  or  cause  of  action  on  which  suit  had  been 
brought.  If  this  be  true,  the  judgment  against  Hyams  re- 
mained unsatisfied,  in  whole  or  in  part,  and  the  cause  of  action 
against  Naphtaly  continued  intact  and  unimpaired.     And  yet, 
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oo  the  very  day  these  declarations  and  payments  were  made 
the  judgment  against  Hyams  was  vacated  and  set  aside  by 
consent,  and  the  case  dismissed^  and  the  suit  against  Naphtaly 
discontinued. 

Hyams  and  Naphtaly  admit  that  they  have  received  full  and 
adequate  consideration  for  the  moneys  paid  by  them.  It  is 
obvious  that  that  consideration  was  the  abandonment  and  dis- 
missal of  the  proceedings  against  them,  and  no  other. 

I  hardly  think  the  attorney  for  the  assignee  would  have  felt 
himself  at  liberty,  under  the  circumstances,  to  commence  new 
suits  upon  the  old  cause  of  action  (even  if  the  statute  of  limit- 
ations had  not  run  against  them),  and  to  aver  that  the  moneys 
receivetl  by  the  assignee  had  been  paid  as  a  kind  of  gratuity  to  re- 
imburse the  assignee  for  ex|>euses  and  counsel  fees,  and  that  tljjB 
original  cause  of  action  remained  unsatisfied  in  whole  or  in  part. 

The  statements,  therefore,  of  Hyams  and  Naphtaly  that  the 
large  sums  of  money  paid  by  them  were  paid  to  re-imburse  the 
assignee  for  expenses,  etc.,  and  not  on  account  of  the  cause  of 
action  sued  on,  must  be  wholly  disregarded.  They  were  paid  in 
consideration  of  the  abandonment  of  the  suits  brought  against 
them  and  their  discharge  from  further  liability.  They  were 
received  by  the  assignee,  not  as  a  personal  gratuity  to  him,  but 
as  representing  the  creditors,  and  in  part  satisfaction  of  the 
damages  sustained  by  them  by  reason  of  the  fraudulent  con- 
spiracy, into  which  Hyams  and  Naphtaly,  with  Lewis  and  others, 
had  entered. 

The  sums  thus  collected  were  assets  of  the  estate  belonging 
to  the  creditors  whom  he  represented,  and  distributable  among 
them,  after  deducting  the  amount  of  reasonable  and  necessary 
expenses,  disbursements,  and  counsel  fees,  which  might  be  al- 
lowed by  the  court.  It  may  incidentally  be  observed  that  no 
accounts  were  filed  by  the  assignee  until  April  17,  1888,  and 
then  upon  the  order  of  the  court  and  on  motion  of  one  of  the 
bankrupts;  nor  has  any  sum  whatever  been  distributed  among 
the  creditors. 

In  actions  on  torts  the  plaintiff  may  have  several  judgments, 
but  only  one  satisfaction. 

The  amounts  paid  by  Hyams  and  Naphtaly  were  in  part  satis- 
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faction  of  the  tort  committed  by  all  the  conspinitors.  They 
should,  therefore,  be  deducted  from  the  original  judgment 
entered  against  Lewis. 

It  appears  that  the  receiver  of  the  estate  of  Harris  Ijewis  ap- 
pointed by  the  court  has  also  collected  and  received  on  account 
of  the  judgment  recovered  against  Lewis  the  sum  of  $11,919.63, 
and  that  $150  has  been  allowed  as  counsel  fees.  Whether  this 
sum  remains  in  the  Iiands  of  the  receiver  is  not  shown. 

As  it  was  collected  under  the  judgment  against  Lewis,  or  the 
assignment  by  him  made  to  the  receiver,  it  seems  clear  that  the 
net  amount  paid  to  the  receiver,  after  deducting  the  counsel  fee 
alloweil  by  the  court  and  other  reasonable  and  necessary  ex|)ensea 
incurred  in  collecting  it,  should  be  credited  on  the  judgment 
against  Lewis. 

What  the  total  amounts  collected  by  the  receiver  have  been, 
and  what  the  net  amounts  to  be  applied  in  part  satisfaction  of 
the  judgment  should  be,  the  court  cannot  now  say,  as  the 
receiver  has  not  made  any  re|)ort  or  rendereil  any  account  to 
the  court  since  December  15,  1885. 

In  the  bill  filed  in  the  present  case  a  writ  of  ne  exeat  republica 
is  prayed  for. 

This  cannot  be  granted  for  many  reasons.  Among  others 
ma V  be  mentioned:  — 

■I 

Fird — The  object  and  scope  of  the  bill  is  to  keep  alive  and 
renew  the  judgment  heretofore  rendered  against  Lewis  in  suit 
numbered  221,  and  to  prevent  the  statute  of  limitations  from 
becominor  a  bar  to  its  enforcement. 

The  practical  operation  of  the  decree  to  be  rendered  is  to  give 
new  vitality  for  a  period  of  five  years  to  the  former  judgment, 
which  is  about  to  become  inoperative  by  lapse  of  time. 

In  the  present  suit  no  additional  or  affirmative  relief  can  be 
granted  beyond  that  afforded  and  adjudged  in  the  judgment  on 
which  suit  is  brought.  In  that  suit  a  writ  of  ne  exeat  reimblica 
was  not  awarded. 

Second — The  bill  alleges,  upon  information  and  belief,  that 
the  defendant,  unless  restrained,  will  and  intends  to  leave  and 
depart  from  and  out  of  the  state  of  California,  and  from  out  ot 
the  jurisdiction  of  this  court. 
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This  averment  is  denied  by  the  answer.  No  proofs  in  support 
of  it  are  produced. 

Section  717,  Revised  Statutes,  provides,  "that  no  writ  of  ne 
exeat  shall  be  granted  unless  a  suit  in  equity  is  commenced,  and 
mtisfactory  proof  is  made  to  the  court  or  judge  granting  the 
same  that  the  defendant  designs  quickly  to  depart  from  the  United 
States:' 

Third — A  writ  of  ne  exeat  was  grante<l  in  the  suit  numbered 
231,  which  was  a  creditor's  bill  filed  in  aid  of  the  original  judg- 
ment in  suit  Xo.  221.  The  decree  in  suit  Xo.  231  was  rendered 
May  20,  1881. 

The  defendant  gave  bonds  and  the  writ  was  discharged  and 
the  defendant  released  from  custody  on  December  9, 1881.  The 
defendant  has  thus  been  under  bonds  not  to  leave  this  State  for 
more  than  seven  years.  During  all  that  time  he  has  remained 
within  the  jurisdiction  of  this  court. 

The  writ  of  ne  exeat  is  in  its  nature  a  temporary  and  provis- 
ional remedy.  It  is  not  intended  to  operate  as  a  perpetual  and 
live-long  restraint  upon  the  defendant's  freedom  of  movement. 

To  grant  it  in  this  suit  (if  the  court  had  power  to  do  so),  for 
an  indefinite  period,  would  be  equivalent  to  committing  the 
defendant  to  jail,  the  jail  limits  being  the  l)oundaries  of  the 
Korthern  District  of  California. 

An  injunction  may  issue,  not  as  prayed  for  in  the  bill,  but 
as  granted  in  the  original  judgment  on  which  this  suit  is 
founded. 

The  counsel  for  defendant  may  draft  and  submit  a  decree  in 
accordance  with  this  opinion.  He  may  also  take  such  steps,  as 
he  may  be  advised,  to  compel  the  receiver  to  report  the  sums 
collected  bv  him  from  the  estate  of  Harris  Lewis  under  tlie 
judgment  rendered  against  him,  or  the  assignment  executed  by 
him  to  the  receiver,  and  also  the  sums  paid  out  by  him  for 
expenses,  etc.,  for  collection,  to  the  end  that  the  amount  to  be 
credited  to  Lewis  on  the  judgment  against  him  may  be  ascer- 
tained and  liquidated. 

These  accounts,  as  well  as  those  of  the  assignee,  should  be 
closely  scrutinized.  The  court  cannot  avoid  noticing  that  the 
total  amount  of  debts  in  the  bankrupt's  schedule  is  stated  to  be 
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about  $44,257.25.  The  amount  of  debts  proved  is  $29,770.73. 
The  suras  received  by  the  assignee  and  receiver  amount  to 
at  least  $62,419.63,  no  part  of  which  has  been  distributed  to 
creditors. 


William  H.  Watkinds  v.  The  Southern  Pacific  Company. 

CiBCurr  CouBT,  Distbict  of  Obsoom. 
Mat  15, 18S9. 

1.  CoiiTBiBUTOitT  Neolioenoe.  —  OontHbatory  negligence  is  a  defense,  which  necee- 

sarily  implies  negligence  on  the  part  of  the  defendant,  and  is  therefore  a  plea  of 
confession  and  avoidance. 

2.  Idem. —  A  statement  in  an  answer  purporting  to  be  a  defense  of  contribatoiy 

negligence,  to  an  action  for  damages  for  an  injury  to  the  person,  which  only 
denies  that  the  injury  was  caused  by  the  negligence  of  the  defendant,  and  alleges 
that  it  was  "wholly"  caused  by  the  negligence  of  the  plaintiff,  is  not  such  a 
defense,  but  only  a  denial  of  the  plaintiff's  negative  allegation,  that  the  injury 
was  not  caused  by  his  negligence,  and  needs  no  reply. 

8.  Idem  — Denial  of,  by  Plaintiff.  —  Wliere  the  plaintiff  alleges  in  his  complaint 
that  the  injury,  which  is  the  subject  of  the  action,  was  not  caused  by  any  fault 
or  negligence  on  his  part,  and  the  defendant,  instead  of  moving  to  strike  out  the 
allegation,  specifically  denies  the  same,  an  issue  is  formed  on  the  quointion  of 
contributory  negligence,  and  no  further  pleading  is  necessary  thereabout. 

4.  Motion  fob  Judgment  on  the  Pleadings.  — Amotion  for  a  judgment  on  tho 
pleadings  will  not  bo  allowed  under  section  78  (Comp.  1887),  unless  the  defense 
is  admittc^d  by  the  failure  to  reply  thereto,  and  the  matter  contained  therein  is 
not  otherwise  contested  or  put  in  issue  in  the  pleadings,  and  is  sufficient  to  ju»- 
tify  the  judgment. 

Before  Deady,  District  Judge. 
Jlr.  John  3L  Geainn,  for  plaintiff. 
J/r.  Earl  C.  Bromiugh,  for  defendant. 

Deady,  J.  This  action  is  brought  to  recover  damages  for 
an  injury  to  the  j)ersou  of  the  phuntifF,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  in  failing  to  keep  a 
light  on  the  way  or  approach  to  its  railway  station  at  Lebanon, 
Linn  County,  Oregon. 

The  action  was  brought  in  the  state  circuit  court  for  said 
county,  and  removed  here  by  the  defendant,  a  cor|)oration 
formed  under  the  laws  of  Kentucky,  the  plaintiff  being  a  citizen 
of  Oregon. 
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In  his  complaint  the  plaintiff  allies  that  the  injury  occurred 
through  no  fault  nor  negligence"  of  his. 

In  its  answer  the  defendant  '*  denies  that  through  no  fanit 
or  negligence  of  plaintiff''  he  was  injured  as  alleged  in  the 
complaint. 

The  answer  also  contains  a  statement  erroneously  styled  "a 
further  and  separate  defense,"  in  which  it  is  alleged  that  the 
defendant  used  due  care  and  diligence  in  the  matter  complained 
of,  and  that  the  alleged  injury  to  tlie  plaintiff  was  not  caused  by 
any  negligence  on  the  part  of  the  defendant,  but  was  *'  wholly 
owing  to  the  negligence  and  fault  of  the  plaintiff  himself." 

No  reply  having  been  filed  to  this  so-called  "defense,"  the 
defendant  moves  the  court  for  "judgment  against  the  plaintiff 
on  the  pleadings,  and  for  want  of  a  reply,  and  for  costs  and 
disbursements." 

The  motion  was  first  made  wn'thout  notice  to  the  adverse  party, 
but  the  court  refused  to  hear  it  until  due  notice  of  the  same  was 
given,  which  was  done.  It  is  made  under  section  78  (Com p. 
1887),  which  provides  that  "if  the  answer  contains  a  statement 
of  nev?  matter^  constituting  a  defense,  and  the  plaintiff  fails  to 
reply  thereto,  the  defendant  may  move  the  court  for  such  judg- 
ment as  he  is  entitled  to  on  the  pleadings." 

The  motion  assumes  that  this  answer  contains  "  new  mattf  r," 
constituting  the  defense  of  contributory  negligence. 

Contributory  negligence  is  a  defense  to  this  action,  but  it  is 
only  a  defense.  And  therefore  the  plaintiff  need  not  allege  nor 
prove  that  he  was  without  fault  in  the  premises.  (  Washington 
etc,  R.  R.  Co.  v.  Gladmon,  15  Wall.  401;  Knaresborough  v. 
Belcher  8.  31,  Co.  3  Sawy.  446;  Holmes  v.  Holmes,  6  Sawy. 
289;  Conroy  v.  Oregon  Construction  Co.  10  Sawy.  630;  Grant 
\.  Baker,  12  Or.  329;  Ford  v.  Umatilla  County,  15  Or.  313.) 

But  the  plaintiff  having  chosen  to  allege  in  his  complaint 
that  the  injury  occurred  without  fault  or  negligence  on  his  part, 
and  the  defendant  having  chosen  to  meet  this  allegation  with  a 
sj)e<nfic  denial  of  the  same,  there  is  an  issue  of  fact  forme<l  ou 
this  question,  which  must  be  tried  as  such  before  a  judgment  can 
be  given  in  the  case. 

The  statute  in  authorizing  a  judgment  on  the  pleadings,  in 
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case  no  reply  is  made  to  a  defense,  presupposes  that  the  facts 
constituting  such  defense  are  not  elsewhere  stated  or  put  in  issue 
in  the  pleadings  —  in  short,  that  they  are  ^*new  matter." 

Admitting  then,  for  the  sake  of  the  argument,  that  the  defense 
of  contributory  negligence  is  well  pleaded  and  u neon tro verted 
by  a  reply,  still  the  same  matter  is  put  at  issue  by  an  allegation 
of  the  complaint  and  a  denial  of  the  answer. 

The  court  cannot  give  judgment  for  the  defendant  on  the 
pleadings,  unless,  when  taken  as  a  whole,  the  fact  or  facts  neces- 
sary to  the  support  of  such  a  judgment  are  thereby  admitted. 

True,  the  defendant  contends  that  the  fact  of  contributory 
negligence,  as  alleged  in  this  defense,  is  admitted,  because  no 
reply  has  been  filed  thereto.  But  the  plaintiff  had  already 
alleged  that  he  was  not  guilty  of  contributory  negligence,  and 
the  defendant  by  denying  the  same  took  issue  with  him  thereon. 
An  issue  having  been  reached  on  this  question  between  an  allega- 
tion of  the  complaint  and  a  denial  of  the  answer,  there  is  no 
necessity  for  any  further  pleading  thereabout. 

I  know  it  may  be  said  that  this  allegation  not  being  necessary 
to  the  statement  of  the  plaintiff's  case,  is  immaterial,  and  the 
issue  taken  upon  it  is  so  likewise.  But  it  anticipates  and  contro- 
verts a  possible  defense  to  the  action,  and  the  defendant  having 
accepted  the  controversy  in  this  form,  by  taking  issue  on  the 
allegation,  I  do  not  think  it  can  be  heard  to  say  the  issue  is  an 
immaterial  one  and  ought  on  this  mution  to  be  disregarded. 

But  this  defense  is  not  a  gooil  plea  of  contributory  negligence, 
and  is  nothing  more  than  another  "denial"  of  the  plaintiff's 
allegation  that  the  injury  was  not  caused  by  any  fault  or  negli- 
gence on  his  part. 

Contributory  negligence  —  negligence  on  the  part  of  the  plaintr 
iff — necessarily  implies  negligence  on  the  part  of  the  defendant. 
It  implies  that  the  concurring  negligence  of  the  two  parties 
caused  the  injury,  and  but  for  this  concurrence  it  would  not 
have  occurred. 

Contributory  negligence  is  therefore  a  defense  which  confesses 
and  avoids  the  plaintiff's  cause  of  action,  as  stated  in  the  com- 
plaint. (Am.  &  Eng.  Encycl.  of  Law,  17,  19;  Kentucky  Ccid, 
Ry.  Co.  v.  Thomas,  79  Ky.  164;  42  Am.  Rep.  208.) 
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This  defense  confesses  nothing,  but  avers  that  the  defendant 
-was  not  gnilly  of  negligence,  and  that  the  injury  sustained  by 
the  plaintiff  was  wholly  owing  to  his  own  negligence. 

As  I  have  said,  it  amounts  to  nothing  more  or  less  than 
another  denial  of  the  allegation  in  the  complaint,  that  the  injury 
in  question  was  not  caused  by  the  fault  or  negligence  of  the 
plaintiff.  {Hoffman  v.  Gordtm^  15  Ohio  St.  215.)  This  being 
the  character  of  the  pleading,  it  needed  no  reply,  and  might 
properly  have  been  stricken  from  the  answer  as  redundant^ 
The  motion  is  denied* 


Henry  C.  Wit-son  t?,  Nehemiah  Fine, 

CmouiT  GoVRT,  DisTRioT  OF  Obeoon. 
Mat  20,  1689. 

1.  PossKSStoK  OF  Real  Pbopkbtt — Action  to  Reooyer.  —  Priop  posscflsion  of 

real  property  is  a  sufficient  legal  estate  tbereiu,  to  enable  a  party  to  maintain 
^ectmeni  in  tills  court  for  the  recovery  of  the  possession  of  the  same  from  an 
intmder. 

2.  Idex.  —  An  action  to  recover  the  possession  of  real  property  ig  none  the  less  an 

action  at  law,  because  the  legislatnre  of  the  state  wherein  the  property  is  situate 
has  provided  that  the  same  may  be  maintained,  as  against  an  intruder,  on  the 
certificate  of  a  register  and  receiver,  or  other  evidence  of  title  to,  or  interest  in, 
the  premises,  short  of  a  patent  from  the  United  States ;  and  under  section  919 
<»f  the  Revised  Statutes,  the  same  may  be  maintained  in  the  national  court  sit- 
ting in  such  state. 
^  Ekt&t  akd  Gsbtifioatb  under  the  Hombbtbad  Law.  —  An  entry  and  certifi- 
cate kisued  to  a  settler  under  the  homestead  act,  for  land  subject  to  entry  there- 
under, cannot  be  set  aside  or  canceled  by  the  land  department  on  its  own  motion, 
for  fraud  or  mistake  committed  or  occurring  in  obtaining  or  issuing  it ;  in  such 
case  the  government  must  seek  redress  in  the  courts,  where  the  matter  may  be 
beard  and  determined  according  to  the  law  applicable  to  the  rights  of  individualg 
under  like  circumstances.    {Smitu  v.  Ewing,  11  Sawy.  56,  affirmed.) 

Before  Deady,  District  Judge, 

Mr.  Charles  B.  Bellinger,  for  plaintiff. 

Mr.  Albert  H,  Tanner ,  for  defendant. 

Deady,  J.    This  action  is  brought  to  recover  possession  of 

the  northwest  quarter  of  section  17,  in  township  36  north,  of 

range  25  east,  and  situate  in  Lake  County^  Oregon. 
XIY.  Sawy.— 8. . 
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It  was  commencetl  on  February  27,  1889,  and  on  April  5th 
the  defendant  appeared  si)ecially,  and  moved  to  set  aside  the 
service  of  the  siunmous,  because  he  had  not  been  served  with  a 
copy  of  the  complaint,  as  required  by  section  55  of  the  Compila- 
tion of  1887,  which  provides;  '' The  summons  shall  be  served 
by  delivering  a  copy  thereof  together  with  a  copy  of  the  com- 
plaint, prepared  and  certified  by  the  plaintiff  ....  or  by  the 
county  clerk." 

On  the  hearing  of  the  motion,  it  appeared  that  the  defendant 
had  been  served  with  what  purported  to  be  a  copy  of  the  com- 
plaint, prepared  and  certified  by  the  clerk  of  this  court,  which 
did  not  contain  the  subscription  of  the  plaintiff  or  his  attorney. 

The  court  denied  the  motion,  saying  that  as  a  copy  was  only 
required  to  be  served  for  the  pur|K>se  of  apprising  the  defendant 
of  the  nature  and  particulars  of  the  cause  of  action  against  him, 
the  subscription  of  the  complaint  by  the  plaintiff  or  his  attorney 
is,  for  such  purpose,  not  a  necessary  part  of  the  complaint. 

On  May  6, 1889,  an  amended  com|)laint  was  filed,  from  which 
it  appears  that  the  plaintiff  is  a  citizen  of  California  and  the 
defendant  of  Oregon;  that  the  premises  were  "duly  certified  by 
final  certificate  to  one  G.  C.  Alexander,  by  the  proper  officers 
of  the  land  department  of  United  States,  under  the  homestead 
laws  of  the  same;"  that  thereafter  the  said  Alexander  duly  con- 
veyed the  same  to  the  plaintiff,  who  "  is  now  the  owner  in  fee- 
simple"  of  the  premises  and  entitled  to  the  possession  thereof; 
that  about  January  1,  1889,  the  plaintiff  was  in  povssession  of 
the  premises  as  such  owner,  when  "  the  defendant  unlawfully 
and  with  force  entere<l  upon  the  same  and  ejected  the  j)laintiff 
therefrom,  and  has  ever  since  wrongfully  withheld  the  posses- 
sion thereof  from  the  plaintiff." 

To  this  complaint  the  defendant  demurs,  for  that  the  same 
"does  not  state  facts  sufficient  to  constitute  a  cause  of  action." 

On  the  argument,  the  only  point  made  in  support  of  the 
demurrer  was,  that  it  appears  from  the  complaint,  the  plaintiff 
has  not  the  legal  title  to  the  premises,  the  same  being  presum- 
ably in  the  United  States,  and,  therefore,  cannot  maintain  this 
action  to  recover  possession  of  the  same,  citing,  Langdon  v. 
Slierwoody  124  U.  S.  74,  and  cases  there  referred  to. 
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In  reply,  counsel  for  the  plaintiff  contends  that  an  action  to 
recover  the  possession  of  real  prof)erty  may  be  maintained  on  a 
prior  possession  against  a  mere  intruder  or  trespasser,  such  as 
the  defendant  apjiears  to  be,  citing,  Chidsty  v.  Scoity  14  How, 
282,  and  cases  there  referred  to. 

In  the  case  cited  by  counsel  for  the  demurrer,  the  plaintiff 
sought  to  maintain  ejectment  for  certain  lands  in  Nebraska  as 
the  mere  assignee  of  a  certificate  of  purchase  of  the  same,  issued 
by  the  local  laud  officers  at  Omaha.  It  does  not  api>ear  that 
he  had  ever  been  in  the  possession  of  the  premises  or  been  dis- 
seised thereof. 

By  the  law  of  Nebraska,  such  certificate  is  made  equivalent 
to  a  patent,  as  proof  of  title,  against  any  one  but  the  holder  of 
the  patent.  But,  notwithstanding  this,  the  court  held  that  eject- 
ment cannot  be  maintained  in  the  courts  of  the  Uniteil  States, 
for  the  passession  of  lands  in  that  state  or  elsewhere,  on  such 
evidence. 

In  support  of  this  conclusion  the  court  cited  Bagnell  v. 
Broderick,  13  Peters,  436;  Fean  v.  Holme,  21  How.  481; 
Hooper  v.  Seheinier,  23  How.  235;  and  Foster  v.  Mora,  98 
U.  S.  425. 

In  Bagnell  v.  Broderick,  supra,  a  ease  which  came  up  from 
Missouri,  where  the  legislature  hail  enacted  that  ejectment  might 
be  maintained  on  a  New  Madrid  location,  tlie  court  held  that 
the  holder  of  a  patent  from  the  United  States  could  maintain 
ejectment  in  the  courts  of  the  United  States,  against  an  occupant, 
claiming  under  such  location. 

The  effect  of  this  decision  is  simply,  that  in  ejectment,  the 
party  having  the  highest  evidence  of  the  legal  title  must  prevail ; 
that  the  patent  of  the  United  States,  as  evidence  of  title,  was 
sufx^rior  to  that  of  the  location,  and  upon  this  point  there  can 
be  but  one  opinion.  The  court  divided  on  the  question  whetlier 
Bagnell,  the  occupant  under  the  New  Madrid  location,  could 
show  in  the  action  at  law  that  the  patent  was  issued  to  another 
in  fraud  of  his  rights,  the  majority  holding  that  he  could  not. 
Yet  Mr.  Justice  Catron,  in  speaking  for  the  majority,  said : 
"  Nor  do  we  doubt  the  jK}wer  of  the  states  to  pass  laws  author- 
izing the  purchasers  of  lauds  from  the  United  States  to  prose- 
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cute  actious  of  ejectment  upou  certificates  of  purchase  agaiust 
trespassers  on  the  lands  purchased ;  but  we  deny  that  the  states 
have  any  power  to  declare  certificates  of  purchase  of  equal 
diguity  with  a  patent.  Congress  alone  can  give  them  such 
effect." 

Fain  V.  Holme,  supra,  was  an  action  brought  on  a  New 
Madrid  location,  which  had  neither  been  surveyed  nor  approved. 

Hooper  v.  Scheiinei\  supra,  was  an  action  brought  on  an  entry 
with  the  register  and  receiver  to  recover  possession  of  certain 
lots  in  Little  Rock,  Arkansas,  which  the  state  had  declared  was 
sufficient  evidence  of  title  to  support  ejectment.  The  defendant 
claimed  under  a  patent  from  the  United  States,  which  appearing 
valid  on  its  face,  the  court  held  could  not  be  c*ontradicted  or 
overcome  by  evidence  aliunde,  and  must  therefore  prevail  against 
the  certificate  of  purchase. 

In  delivering  the  opinion  of  the  court  in  the  latter  case,  Mr. 
Justice  Catron  said,  that  ejectment  cannot  be  maintained  in  the 
Datioual  courts  against  *'a  defendant  in  possession"  on  an  entry 
made  with  a  register  and  receiver;  and  Mr.  Justice  Daniel  said, 
in  Fenn  v.  Holme,  supra,  without  qualification,  that  the  plaintiff 
in  ejectment  cannot  recover  in  ejectment  without  the  legal  title — 
the  complete  title.  He  seems  to  have  labored  under  the  impres- 
sion, that,  to  allow  the  action  to  be  maintained  without  such 
title,  would  in  some  way  destroy  the  distinction  between  actions 
at  law  and  suits  in  equity,  contrary  to  the  constitution  and  laws 
of  the  United  States.     But  in  this  he  was  certainly  mistaken. 

Foster  v.  Mora,  supra,  was  an  action  brought  by  a  person 
claiming  title  to  the  Mission  San  Jaun  Capistrano,  under  a 
patent  from  the  United  States,  to  recover  possession  of  the  same 
from  parties  who  claimed  under  a  confirmed  Mexican  grant  on 
which  a  patent  had  not  been  issued. 

The  court  simply  held,  that  the  legal  title  as  evidenced  by  the 
patent  must  prevail,  and  if  there  were  any  equities  in  the  case 
they  could  only  be  considered  on  the  equity  side  of  the  court. 

Now,  there  is  neither  decision  nor  dictum,  unless  it  be  that  of 
Mr.  Justice  Daniel,  in  any  of  these  cases  against  the  right  to 
maintain  ejectment  in  any  common-law  court,  state  or  national, 
on  a  prior  possession^  against  a  mere  intruder  or  trespasser, 
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whether  such  possession  is  claimed  or  held  in  pursuance  of  a 
purchase  from  the  United  States,  on  which  a  patent  has  not  yet 
issue<l,  or  otherwise. 

Nor  can  I  see,  and  I  say  it  with  due  d€»ference,  if  a  state  pro- 
vides that  ejectment — an  action  at  law  to  recover  the  possesaion 
of  real  pro{)erty  wrongfully  withheld  from  the  plaintiff  therein 
—  may  be  niaintaine<l  on  any  evidence  of  title  to  or  interest 
in  the  premises,  from  mere  prior  possession,  to  a  patent  under 
the  seal  of  the  United  States,  which  shows  a  present  right  in 
the  plaintiff  to  the  possession,  as  against  the  defendant,  how  the 
character  of  the  action  is  thereby  changed  or  confounded  or 
blended  with  a  suit  in  equity. 

An  action  at  law  is  the  acknowledged  remedy  for  the  recovery 
of  the  possession  of  real  property  wrongfully  withheld  from  the 
plaintiff,  or  to  recover  damages  for  a  trespass  thereon;  while  a 
suit  in  equity  is  the  proper  remedy  to  compel  a  conveyance 
thereof,  when  wrongfully  refused,  or  to  establish  or  enforce  a 
trust  therein.  If  the  legislature  provides  that  the  former  may 
be  maintained  on  any  interest  in  the  premises  or  right  thereto, 
short  of  the  strict  legal  title,  from  which  it  appears  that  the 
plaintiff  is  legally  entitled  to  the  possession,  as  against  the 
defendant,  it  is  none  the  less  an  action  at  law  and  in  no  sense  a 
suit  in  equity.  It  is  still  a  legal  remedy  for  the  re<lress  of  a 
wrong  to  a  legal  right — the  right  of  possession.  And  under 
section  919  of  the  Revised  Statutes,  which  conforms  "the  prac- 
tice, pleadings,  and  modes  of  proceeding"  in  such  cases  in  the 
national  courts  to  those  in  the  state  courts,  **as  near  as  may 
be,"  such  state  law  will  furnish  the  test  of  when  and  by  whom 
such  an  action  can  be  maintained. 

Of  course  the  state  caimot  say,  even  in  its  own  courts,  that  a 
mere  entry  or  certificate  of  purchase  shall  prevail  as  evidence  of 
title  over  a  patent,  valid  on  its  face.  Such  a  law  would,  in  my 
judgment,  interfere  with  the  exercise  of  the  power  to  dispose  of 
the  public  lands  in  an  orderly  and  effective  manner.  But  the 
state  may  provide,  as  Mr.  Justice  McLean  well  says  in  his  dis- 
senting opinion  in  Bagnell  v.  Broderick,  1,3  Peters,  443,  that  it 
may  be  shown  in  such  case  that  the  patent  was  fraudulently 
4>btainedy  and  is  therefore  null  and  void. 
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But  this  digression  lias  already  gone  quite  far  enough. 

The  question  in  this  case  is  simply  this,  can  ejectment  be 
maintained  in  this  court  on  a  prior  possession  against  an  intruder 
or  trespasser  ? 

The  law  of  the  state  is  (sec.  316,  Comp.  1887),  that  "any  person 
who  has  a  legal  estate  in  real  projierty  and  a  present  right  to  the 
possession  thereof  may  recover  such  j)ossession,  witli  damages 
for  withholding  the  same,  by  an  action  at  lavv."  This  is  sub- 
stantially the  common-law  action  of  ejectment,  minus  its  once 
useful  fictions;  and  as  I  understand  the  law,  is,  by  virtue  of 
section  919  of  the  Revised  Statutes,  the  rule  of  procedure  in 
this  court. 

Possession  or  actual  occupation  of  real  property  is  in  some 
degree  a  title  to  or  estate  therein.  Blackstone,  in  his  consider- 
ation of  the  titles  to  land,  gives  "nake<l  p(xssession"  as  the  first. 
(2  Blackst.  Com.  195.)  And  possession  by  the  vendor  is  a  suf- 
ficient interest  in  lands  to  carry  the  covenants  in  his  deed  to  his 
assignee.  (Fields  v.  Squitra,  1  Deady,  388,  and  the  cases  there 
cited ;  2  Washburn  on  Real  Property,  493.) 

In  Whitney  v.  Wright^  15  Wend.  179,  it  was  held,  in  the  lan- 
guage of  the  syllabus :  "  A  prior  |x>ssession  is  sufficient  to  entitle 
a  party  to  recover  in  an  action  of  ejectment  against  a  mere 
intruder  or  wrong-doer,  or  a  person  subsequently  entering  with- 
out lawful  right,  if  the  action  be  brought  within  a  reasonable 
time.'' 

In  Jackson  v.  Boston  &  W,  Ry,  Corp,  1  Cush.  t^75,  it  is  said 
that,  "  if  A  enters  on  the  land  of  B  and  takes  possession,  and 
afterwards  C  enters  on  A  and  dispossesses  him,  A  may  well 
maintain  an  action  against  C  to  recover  possession,  although  his 
entry  on  B  was  without  right  and  tortious;  for  mere  possession 
is  a  good  title  against  a  stranger,  having  no  title." 

In  Christy  v.  Scott,  14  How.  282,  the  supreme  court  held,  in 
the  lanojuaji-e  of  the  svllabus:  "A  mere  intruder  cannot  enter 
upon  a  person  seised,  eject  him,  and  when  sued  question  his  title 
or  set  up  an  outstanding  title  in  another;  the  prior  peaceable 
possession  of  the  plaintiff  is  enough  to  enable  him  to  recover  in 
ejectment  against  one  having  no  title." 

The  case  came  up  from  Texas.     The  plaintiff  alleged  that  he 
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was  seised,  possessed  of  certain  real  pro|^rty,  and  that  the  defend- 
ant forcibly  ejecteil  him  therefn)ra  and  kept  him  out  of  posses- 
sion. The  defendent  answered  that  the  plaintiff  claimed  under 
a  certain  grant,  which  he  alleged  was  illegal.  On  demurrer,  the 
court  held  this  to  be  no  defense  to  the  action. 

In  disposing  of  the  question,  Mr.  Justice  Curtis,  who  delivered 
the  opinion  of  the  court,  said:  "Accortling  to  the  settled  princi- 
ples of  the  common  law,  this  is  not  a  defense  to  the  action.  The 
plaintiff  says  he  was  seised  in  fee,  and  the  defendant  ejected  him 
from  the  possession.  The  defendent,  not  denying  this,  answers 
that  if  the  plaintiff  had  any  paper  title,  it  was  under  a  certain 
grant  which  was  not  valid.  He  shows  no  title  whatever  in  him- 
self. But  a  mere  intruder  cannot  enter  uj.>on  a  person  actually 
seised,  and  eject  him,  and  then  question  his  title,  or  set  up  an 
outstanding  title  in  another.  The  maxim,  that  the  plaintiff 
must  recover  on  the  strength  of  his  own  title,  and  not  on  the 
weakness  of  the  defendant's,  is  applicable  to  all  actions  for  the 
recovery  of  property.  But  if  the  plaintiff  had  actual  prior 
possession  of  the  land,  this  is  strong  enough  to  enable  him  to 
recover  it  from  a  mere  trespasser,  who  entered  without  any 
title/' 

The  seizure  or  possession  of  the  plaintiff  in  this  case  is  not 
that  of  a  mere  squatter  or  temporary  occupant  of  the  public 
lands.  He  is  the  vendee  and  assignee  of  a  recognized  settler  on 
the  premises,  under  the  homestead  law  of  the  United  States,  to 
whom  an  official  certificate  was  issued,  to  the  effect  that  he  had 
complied  with  the  law  and  was  entitled  to  a  patent.  The  plaint- 
iff is  the  beneficial  owner  of  the  property  and  was  in  the  pos- 
session of  the  same,  when  the  defendant  entered  without  title  or 
right. 

Such  a  possession  is  suflScient,  according  to  the  rules  of  the 
common  law  and  the  statute  of  this  state  governing  the  proced- 
ure in  this  court,  to  enable  the  plaintiff  to  maintain  this  action 
against  an  intruder,  as  this  defendant  appears  to  be.  Indeed,  it 
would  be  a  serious  reproach  to  the  administration  of  justice,  if 
a  citizen  of  another  state  was  without  remedy  in  this  court  for 
such  a  bare-faced  trespass  and  wrong. 

The  demurrer  is  overruled. 
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Deady,  J.  The  defendant  has  answered.  The  answer  con- 
tains s)>ecijic  denials  of  sundry  allegations  of  the  complaint,  and 
also  two  defenses,  each  of  which  is  styled  therein  "a  further 
answer  and  defense/'  although  there  is  but  one  answer  contain- 
ing these  denials  and  defenses.     (Comp.  1887,  sees.  71,  72.) 

The  first  defense  is  that  at  and  prior  to  the  entry  of  the  prem- 
ises by  Alexander,  the  same  was  public  land  of  the  United 
States,  and  subject  to  entry  under  the  homestead  law,  at  Lake- 
view,  Oregon;  that  prior  to  his  settlement  on  the  premises 
Alexander  had  acquired  a  quarter  section  of  public  land  under 
said  law  in  California,  and  was  not  entitled  at  the  time  of  such 
entry,  and  the  issue  of  said  final  certificate,  to  enter  on  or  settle 
npon  any  of  the  public  land  under  the  homestead  law;  and  that 
said  entry  and  certificate  are  illegal  and  void, — of  all  which  the 
plaintiff  had  notice  before  the  date  of  the  conveyance  from 
Alexander. 

The  second  defense  is  that  the  officers  of  the  land  office  at 
Lakeview,  Oregon,  "having  been  informed,*'  after  the  issue  of 
the  certificate  to  Alexander,  that  he  had  acquired  a  quarter  sec- 
tion of  land  under  the  homestead  law  prior  to  his  settlement  on 
the  premises,  set  aside  and  canceled  said  entry  and  certificate,  and 
reported  the  facts  to  the  commissioner  of  the  general  land  office, 
"who  thereupon  canceled  said  entry  and  certificate  on  April  27, 
1879;  that  said  Alexander  was  duly  notified  of  said  "proceed- 
ing'' before  said  otfioers,  and  appeared  and  was  heard  therein; 
that  al)out  January  1,  1889,  the  defendant,  "with  the  advice 
and  consent"  of  the  register  and  receiver,  settled  on  the  premises 
with  the  intention  of  claiming  the  same  under  the  homestead 
law,  he  being  qualified  so  to  do,  and  "went  into  the  peaceable 
})ossession  of  the  same,  and  ever  since  has  been  and  now  is  in 
possession  of  such  land,  as  such  settler,  and  is  entitled  to  remain 
in  the  possession  thereof  in  accordance  with  the  provisions  of 
said  law  and  the  regulation  of  the  interior  department,  and 
within  the  time  allowed  by  law  he  offered  to  file  his  homestead 
application  and  perfect  his  entry"  in  the  land  office  at  lake- 
view; "and  has  been  instructed  and  advised  by  the  commis- 
'ner  of  the  general  land  office  to  remain  in  possession  of  said 
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land,  as  such  settler;  aud  that  he  was  at  the  time  of  the  com- 
mencement  of  this  action,  and  ever  since  has  been,  and  is  now,  in 
the  possession  of  the  land  described  in  the  complaint,  under  the 
authority  and  by  the  direction  of  the  department  of  the  interior 
and  the  commissioner  of  the  general  land  office," — of  all  which 
the  plaintiff  had  notice  at  the  time  of  the  conveyance  to  him  from 
Alexander.     To  these  defenses  a  demurrer  is  interposed. 

The  second  defense  will  be  considered  first.  It  admits  by 
necessary  implication  that  Alexander  oblainecJ  the  certificate  for 
the  land  under  the  homestead  act,  by  complying  with  the  pro- 
visions thereof,  including  the  payment  of  the  price  and  the  five 
years'  residence  and  cultivation  about  February,  1886. 

To  avoid  the  effect  of  these  facts  it  is  alleged  in  the  defense 
that  the  officers  of  the  district  land  office,  "  having  been  in- 
formed" that  Alexander  had  had  the  benefit  of  the  homestead 
act,  of  their  own  motion  instituted  a  "proceeding"  to  set  aside 
and  cancel  said  certificate  on  that  account,  which  was  done  and 
Imported  to  the  commissioner,  who,  on  their  recommendation, 
affirmed  their  action. 

It  matters  not  what  advice  or  direction  was  given  the  defend- 
ant by  any  officer  of  the  land  department  concerning  the  pos- 
session of  the  premises.  Neither  of  them  had  any  power  or 
authority  to  authorize  or  direct  him  to  take  possession  of  the 
land,  and  it  is  not  credible  that  they  even  did  do  so.  If  the  law 
and  the  facts  warranted  him  in  taking  possession  of  tlie  prem- 
ises, well  and  good,  otherwise  not.  The  fiat  of  an  officer  of  the 
land  department  is  not  law,  nor  is  this  a  government  by  Pasha. 

I  think  this  so-called  "proceeding,"  to  cancel  Alexander's 
entry  and  certificate,  was  an  arbitrary  and  illegal  one.  There 
"was  no  contest  about  the  matter,  which  the  law  authorizes  the 
register  and  receiver  to  hear  and  decide,  subject  to  an  appeal  to 
the  commissioner,  and  thence  to  the  secretary  of  the  interior. 
When  the  certificate  had  issued  without  objection,  the  time  for 
a  contest  had  passed.  Upon  its  issue  the  land  became  the  prop- 
erty of  Alexander,  and  he  was  entitled  to  the  patent  therefor. 
Such  a  right  cannot  be  arbitrarily  set  aside,  canceled,  and 
avoided  by  the  land  department,  in  a  "proceeding"  self-insti- 
tuted^ on  mere  hearsay. 
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Nor  does  it  signify  that  the  party  had  notice  of  the  "proceed- 
ing" and  took  part  in  it.  One  may  defend  one's  life  or  projv 
erty  when  it  is  attacked  without  acknowledging  the  legality  of 
the  attack  or  "proceeding,"  or  being  l>ound  by  the* result  of  it. 

If  Alexander  was  not  entitled  to  make  the  entry  for  the 
reason  that  he  had  already  had  the  benefit  of  the  act,  the  certifi- 
cate may  be  set  aside  on  that  ground  in  the  courts  where  the 
matter  may  be  heard  and  determined,  according  to  the  law  ap- 
plicable to  the  rights  of  individuals  under  like  circumstances. 
{Smith  V.  Ewmg,  11  Sawy.  56.) 

In  this  case  I  had  occasion  to  consider  this  question  of  the 
power  of  the  land  department  of  its  own  motion  to  recall,  set 
aside,  or  cancel  a  certificate  of  purchase  of  public  lands,  regu- 
larly issued  and  valid  on  its  face,  and  concluded  that  it  did  not 
exist.  It  was  there  held  (p.  65):  "The  right  of  a  party  hold- 
ing a  certificate  of  purchase  of  public  land,  and  that  of  his 
grantor,  is  a  right  in  and  to  property,  of  which  neither  of  these 
can  nor  ought  to  be  deprived  without  due  process  of  law." 

Since  the  decision  of  this  case,  Conieliica  v.  Kessely  128  U.  S, 
456,  has  been  decided  by  the  supreme  court.  The  general 
drift  of  the  opinion  is  to  limit  and  restrain  the  power  of  the 
commissioner  of  the  general  land  office  to  set  aside  or  cancel 
entries  or  certificates,  allowed  by  the  register  and  receiver.  The 
pith  of  the  opinion  on  this  point  is  stated  in  one  ot  the  syllabi 
as  follows: — 

"The  power  of  supervision  possessed  by  the  commissioner  of 
the  general  land  office  over  the  acts  of  the  register  and  receiver 
of  the  local  land  offices  is  not  unlimited  or  arbitrary,  but  cau 
only  be  exerted  when  an  entry  is  made  upon  false  testimony,  or 
without  authority  of  law;  and  c^innot  be  exercised  so  as  to 
deprive  a  person  of  land  lawfully  entered  and  paid  for." 

All  applications  for  entries  of  land  under  the  homestead  act 
are  noted  on  the  books  and  plats  of  the  district  land  office,  and 
a  register  kept  of  the  same.  These  facts,  "together  with  the 
proof  upon  which  they  have  been  founded,"  are  returned  to  the 
general  land  office.  (Rev.  Stats,  sec.  2295.)  When  it  appears 
from  such  return,  together  with  the  record  of  the  surveys  of 
the  public  lauds,  and  the  prior  disposition  thereof  in  the  general 
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land  office,  that  an  entry  has  been  allowed  in  the  district  land 
office  contrary  to  law,  the  commissioner  has  power,  and  it  is  his 
duty  to  correct  the  error  and  disallow  the  entry. 

But,  if  after  the  entry  is  made  and  the  certificate  is  issued, 
some  one  should  offer  to  enter  the  same  land  on  the  ground  that 
the  first  entry  is  illegal,  and  projwse  to  show  the  same  by  new 
and  extraneous  proof,  I  can  find  no  law  that  authorizes  the 
register  and  receiver,  or  Ihe  commissioner,  to  institute  or  direct 
a  "proceeding,"  to  hear  and  determine  the  matter,  and  therein 
set  aside  or  cancel  the  entry  and  certificate.  The  subject  is  no 
longer  administrative  in  its  character.  It  ceased  to  be  so,  so  far 
as  the  register  and  receiver  are  concerned,  when,  upon  the  final 
proof,  after  notice  to  the  world,  of  the  settler's  five  years'  resi- 
dence and  cultivation,  the  certificate  was  issued  to  him. 

Admitting  the  power  of  the  commissioner  to  disallow  an  entry 
for  reasons  appearing  on  the  face  of  the  return,'  made  by  the 
register  and  receiver  concerning  the  same,  thereafter  and  other- 
wise, the  validity  and  effect  of  the  certificate,  as  evidence  of  the 
right  of  the  settler  to  the  land  described  therein,  can  only  be 
iDi|>eached  in  a  judicial  proceeding. 

If  upon  inquiry  the  land  office  finds  that  through  fraud  or 
mistake  a  certificate  was  improperly  issued,  a  suit  should  be 
brouglit  in  the  proper  court  to  set  aside  and  cancel  the  same. 
Such  a  suit  is  quite  as  simple  and  inexpensive  as  a  hearing  in 
the  land  department,  and  much  more  likely  to  be  attended  with 
correct  and  satisfactory  results. 

The  allegation  in  this  defense,  that  the  defendant  took  peace- 
able possession  of  the  premises,  and  still  holds  them  so,  amounts, 
under  the  circumstances,  to  nothing  more  than  an  admission 
that  the  defendant  entered  upon  the  possession  of  the  premises, 
but  without  force  or  violence,  and  still  holds  them  so.  This  is 
not  an  action  of  forcible  entry  and  detainer,  and  although  the 
complaint  alleges  that  the  defendant  entered  "unlawfully  and 
with  force,"  proof  of  an  unlawful  entry  and  holding  will  sup- 
port the  action. 

The  demurrer  to  this  defense  is  sustained. 
'    The  first  defense  consists  simply  of  the  allegation  that  Alex- 
ander, by  reason  of  his  having  had  the  benefit  of  the  homestead 
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act,  was  not  entitled  to  settle  upon  and  acquire  the  title  to  the 
premises  under  said  act. 

Tin's  defense,  also,  by  a  necessary  implication,  admits  that 
Alexander  acquired  the  possession  of  the 'land  under  the  home- 
stead act,  in  the  manner  therein  provided,  and  that  the  de- 
fendant, without  even  a  claim  of  right,  title,  or  interest  in  the 
premises,  entered  thereon  and  deprived  the  plaintiff  of  the  pos- 
session thereof,  as  alleged  in  the  complaint. 

The  demurrer  to  this  defense  is  also  sustained. 


UxiTED  States  v.  Terry  et  al. 

District  Coubt,  Nobtheb^  Distbict  of  Caufobnia. 

May  24,  1889. 

1.  IxDiCTMEST  AND  Tnfobmation  —  Plba  IN  Abatembnt  —  DKiirBRBB.  —  Where  a 

plea  in  abatement  tu  an  indictment  allegCH  facts  contrary  to  the  record,  or  which 
could  be  proven  only  by  the  teMtimony  of  the  grand  jurors  di8cloi<ing  their  pro 
cewlingrt  or  impeaching  their  findings,  a  demurrer  to  the  plea  cannot  be  regarded 
a8  admitting  the  truth  of  such  allegations,  but  will  be  considered  as  an  objection 
or  exception  to  the  filing  or  allowance  of  the  plea. 

2.  Idem  —  Imfeachtno  Kecord  by  Plea.  —  Such  allegations  cannot  properly  be 

inquired  into  by  plea  in  abatement,  but  the  inquiry  must  be  addresrted  to  the 
dincretion  of  the  court,  by  suggestion  or  motion,  and  it  will  be  allowtKl  only  in 
rare  and  extraordinary  cases,  where  the  matters,  if  true,  work  a  manifest  and 
substantial  injuiy  to  the  defendant. 

8.  Idem  — Conduct  of  Grand  Jury  —  Omission  to  Read  Indictment. — The  fact 
that  after  a  large  number  of  witnesBes  had  been  examined  by  the  grand  jury, 
and  the  district  attorney  had  been  iuHtruct^'d  to  prepare  indictment  against 
defendant^,  the  jury  diH])ensed  with  the  reading  of  the  indictments,  and  re- 
turned them  into  court  without  knowing  their  exact  contents,  because  of  the 
statement  made  to  them  by  the  attorney  that  it  would  take  three  hours  to  read 
them,  and  that  the  supreme  court  justice  wanted  to  leave,  and  want4'd  the 
indictments  found  before  he  left,  affords  no  ground  for  setting  aside  the 
indictments. 

i.  Idem  — Presence  of  the  District  Attorney  in  the  Jury-Room.  —  In  the 
United  States  diHtrict  court  the  mere  fact  that  the  district  attorney  wan  present 
during  the  expresHitm  of  opuiiou  of  tlie  grand  jury  npon  the  charge  in  the 
indictment,  and  during  their  voting  thereon,  is  at  most  an  irregularity,  which, 
in  the  absence  of  averment  of  injury  or  prejudice  to  defendant,  is  a  matter  of 
form  and  not  of  substance. 

5.  Idem  —  Kefl'sal  to  Subp(£na  Witnesses  for  Accused. — In  the  United  States 
diiitriet  court  the  mere  refusal  of  the  district  attorney  to  summon  witnesses 
for  the  accused,  at  the  request  of  the  grand  jury,  furnishes  no  ground  for  setting 
aside  the  indictment. 

Before  Hoffman,  District  Judge. 
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Indictments  against  D.  S.  Terry  for  an  assault  with  a  deadly 
weapon,  attempting  to  obstruct  justice,  obstructing  United  States 
marshal,  and  displaying  deadly  weapon  in  a  threatening  manner. 
Also  against  Sarah  A.  Terry  for  attempting  to  obstruct  justice 
and  obstructing  United  States  marshal.  On  demurrer  to  plea 
in  abatement. 

J/r.  John  T,  Oarey,  United  States  attorney. 

J/r.  David  Louderbackj  special  counsel  for  United  Slates. 

Mr.  Patrick  Reddy,  Mr.  W.  T.  BaggeU,  and  Mr.  W.  W.  Foote, 
for  defendants. 

Hoffman,  J.  The  first  four  articles  of  the  plea  were  aban- 
doned at  the  hearing.  It  is  urged  in  support  of  the  remaining 
articles  that  the  matter  therein  set  up  show,  if  true,  that  the 
indictment  was  not  legally  found  by  the  grand  jury,  aud  that 
the  suit  must,  therefore,  abate. 

It  is  further  urged  that  the  demurrer  admits,  for  the  purpose 
of  this  argument,  the  truth  of  the  matters  so  alleged. 

The  district  attorney  contends: — 

First — That  the  plea  alleges  matters  contrary  to  the  record, 
and  therefore  that  the  truth  of  those  matters  cannot  be  inquired 
into,  and 

Second — That  the  inquiry  can  from  its  own  nature  be  made 
only  by  taking  the  testimony  of  the  grand  jurors,  who  by  law 
and  the  terms  of  their  oaths  are  forbidden  to  disclose  their  pro- 
ceedings or  to  im{>each  their  finding. 

It  would  seem  that  the  more  regular  course  would  have  been 
to  object  to  the  allowance  of  the  plea.  The  court  would  have 
ruled  it  out  as  a  formal  plea  in  abatement,  for  a  plea  of  that 
character  is  bad  so  far  as  it  contradicts  the  record.  At  common 
law  the  regular  answer  would  be  that  the  indictment  was  duly 
returned  by  a  grand  jury  prout  patet  per  recordum,  and  this 
must  be  tried  by  an  inspection  of  the  record  itself.  (6  Coke, 
53;  3  Blackst.  Com.  331;  1  Bishop  on  Criminal  Law,  sec.  885, 
and  cases  cited;  State  v.  Hamlin,  47  Conn.  116;  Commonw.  v. 
Smith,  9  Mass.  110.) 
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So,  also,  if  the  allegations  of  the  plea  caDnot  be  proved  except 
by  the  testimony  of  the  grand  jurors  themselves.  (State  v. 
Hamlirif  vide  sujjra.) 

The  demurrer,  therefore,  in  this  case  can  only  be  allowed  to 
operate  as  an  objection  or  exception  to  the  filing  or  allowance 
of  the  plea.  It  cannot  be  taken  as  an  admission  of  the  truth 
of  the  allec^ations  pluade<l.  No  such  admission  was  intended 
by  the  district  attorney,  nor  had  he  authority  to  make  it. 

These  observations  may  seem  to  savor  of  technicality.  They 
will  be  found,  however,  to  be  not  without  importance  to  the 
final  decision  of  the  questions  argued  at  the  hearing. 

Assuming,  however,  that  the  plea  in  the  case  is  open  to  excep- 
tion as  a  formal  plea  in  abatement,  it  does  not  follow  that  the 
defendant  is  without  remedy. 

Thus,  for  example,  where  it  is  alleged  that  there  has  beea 
improper  conduct  on  the  part  of  officers  employed  in  the  desig- 
nating, summoning,  and  retaining  of  the  grand  jury,  the  defend- 
ant, who  may  have  been  prejudiced  thereby,  may  bring  the 
matter  before  the  court  by  suggestions,  or  motion,  or  affidavit, 
even  where  no  right  of  challenge  to  the  array  is  allowed  by 
law.  But  this  motion  is  addressed  to  the  discretion  of  the  court, 
and  the  court  having  general  power  to  preserve  the  pure  admin- 
istration of  justice,  will  freely  exercise  its  sound  discretion  for 
the  purpose  of  serving  that  end.  (Per  Nelson,  J.,  United  States 
V.  Reid,  2  Blatclif,  449.) 

To  the  attainment  of  this  great  object  for  which  courts  are 
established,  general  rules  or  doctrines  must  in  some  cases  give 
way;  but  exceptions  to  their  apj)licatiou  must  be  admitted  with 
extreme  caution,  and  on  the  clearest  ground  of  their  necessity 
to  secure  substantial,  and  not  merely  technical  rights.  Thus  it 
is  the  policy  of  the  law  that  the  preliminary  inquiry  by  a  grand 
jury  as  to  the  guilt  or  innoeenc^of  the  accused  party  should  be 
secretly  conducted.  And  in  furtherance  of  this  object  the  juror 
is  sworn  to  secrecy.  And  yet  in  cases  of  alleged  perjury,  or  to 
impeach  or  contradict  a  witness  in  a  criminal,  or  [Xfrhaps  in  a 
civil  case,  the  grand  juror  may  disclose  the  testimony  given 
before  the  jury. 

So  again,  the  general  rule  that  the  admissibility  and  suf- 
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ficiencj  of  the  evideDce  on  which  an  indictment  has  been  found 
cannot  be  inquired  into,  is  unquestionable.  Yet  if,  forexample^ 
it  should  appear  from  the  indorsement  on  the  back  of  the  indict- 
ment that  only  one  witness  was  examined,  and  it  should  be 
shown  that  he  was  a  convicted  felon,  and,  therefore,  incom- 
petent to  be  a  witness  in  any  case,  I  presume  that  the  indict- 
ment would  be  quashed. 

It  has  also  been  held  that  in  extreme  cases,  "  when  the  court 
can  see  that  the  finding  of  the  jury  is  baijetl  upon  such  utterly 
insufficient  evidence  or  such  palpably  incompetent  evidence  as 
to  indicate  that  the  indictment  resulted  from  prejudice,  or  was 
found  in  wilful  disregard  of  the  rights  of  the  accused,"  it  will 
interfere  and  quash  the  indictment.  (  United  States  v.  Farnng^ 
tan,  5  Fed.  Rep.  343.) 

On  the  other  hand,  many  authorities  can  be  cited  to  show 
that  the  court  will  under  no  circumstances  inquire  into  the  char- 
acter of  the  evidence  on  which  the  indictment  was  found,  the 
presentment  of  the  indictment,  duly  indorsed,  being  held  con- 
clusive of  the  regularity  of  the  proceedings. 

Whether  an  objection  that  the  bill  was  found  by  a  less  number 
than  twelve,  was  said  by  Mr.  Justice  Nelson  to  be  doubtful  under 
the  authorities. 

It  is  evident  that  the  inquiry  thus  raised  is  open  to  technical 
objections:  — 

Firni — That  it  would  require  the  juror  to  reveal  his  own  vote 
and  that  of  his  fellows. 

Second — It  would  contradict  the  record  which  shows  that  the 
indictment  was  "a  true  bill,"  i.  e.,  found  by  the  requisite  number 
of  jurors.  {United  States  v.  lieid,  2  Blatchf.  435-466;  1  Sawy. 
531;  People  v.  Hidb^U,  4  Denio,  133;  47  Am.  Dec.  244;  Voor- 
hees  V.  Kellofjg,  2  Hill,  288;  State  v.  Foivier,  52  Iowa,  103; 
Steimii  V.  State,  24  Ind.  142;  Creek  v.  StcUe,  24  Ind.  151;  16 
Com.  B.  467.) 

But  it  has  been  held  that  the  testimony  of  grand  jurors  may 
be  received  to  show  that  under  a  misapprehension  of  the  law 
the  indictment  was  found  on  a  majority  vote  of  the  jury  and 
without  the  concurrence  of  twelve  of  the  number,  and  that 
therefore  it  was  void  and  no  true  bill ;  and,  secondly,  that  the 
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court,  while  recognizing  the  absolute  verity  which  a  regular 
judicial  record  imports  and  the  policy  on  which  the  rule  is 
founded,  yet  holds  that  there  always  has  been  and  always  must 
be,  from  the  necessities  of  the  case,  a  power  in  the  court  to  vacate 
or  cause  to  be  amended  a  record  which  has  been  erroneously  or 
falsely  made,  by  inadvertency  or  otherwise,  by  any  of  its  officers; 
and  that  it  is  competent  for  it  to  say,  if  the  claims  of  justice 
require  it:  "This  is  not  our  record;  it  is  false  and  erroneous, 
and  the  authentication  it  bears  is  unauthorized  and  unwar- 
ranted." {L(yw'8  Ca8e,A  Greenl.  444,  445;  2  Hawkins,  PI.  Cr. 
ch.  25,  sec.  15;  Commonw.  v.  Smith,  9  Mass.  107.) 

Professor  Greenleaf  adds  the  great  weight  of  his  authority  to 
the  doctrine  announced  in  these  cases,  but  he  is  careful  to  limit 
his  statement  to  the  points  actually  decided,  viz.:  "That  grand 
jurors  may  be  asked  whether  twelve  of  their  number  actually 
concurred  in  the  finding  of  a  bill,  the  certificate  of  the  foreraau 
not  being  conclusive  evidence  of  the  fact."  (1  Greenleaf  oa 
Evidence,  sec.  252.) 

Assuming  this  statement  of  the  law  to  be  correct,  we  perceive 
that  it  introduces  exceptions  to  well-settled  and  fundamental 
rules,  which  the  courts  uniformly  declare  to  be  salutary,  and  ia 
general  indispensable  to  the  administration  of  justice. 

It  is  not  surprising  that  the  courts  have  in  many  instances 
refused  to  sanction  so  great  a  departure  from  established  rules, 
and  that  the  question  should  still,  as  observed  by  Mr.  Justice 
Nelson,  be  doubtful. 

In  Low^a  Case,  supra,  the  court  seems  to  be  fully  alive  to  the 
danger  of  allowing  the  exception  contended  for. 

"It  may  be  said,"  observes  tlie  court,  "that  to  permit  an 
inquiry  of  this  sort  would  open  the  door  to  great  abuses;  that 
it  would  afford  opportunity  to  tamper  with  the  jury;  and  that 
it  would  lessen  the  respect  due  to  the  forms  and  solemnities  of 
judicial  proceedings.  These  are  considerations  which  address 
themselves  strongly  to  the  attention  of  the  court.  It  could  only 
be  in  a  V€7'y  dear  causey  where  it  could  be  made  to  appear  wia?ie- 
Jestly  and  beyond  a  reasonable  doubt  that  an  indictment  appar- 
ently legal  and  formal  had  not  in  fact  the  sanctions  which  the 
law  and  the  constitution  require,  that  the  court  would  sustain 
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a  motion  to   quash  or  dismiss  it  upon  a  suggestion  of  this 
kind" 

From  the  foregoing  it  results:  — 

Fird — That  matters  which  contradict  the  record,  or  which 
are,  if  true,  only  provable  by  testimony  of  the  jurors,  who  must 
be  permitted  to  disclose  what  their  terms  of  the  oath  and  the 
general  rules  of  law  requires  them  to  keep  secret,  and  the  effect 
of  which  is  to  impeach  their  verdict,  cannot  be  set  up  in  a  formal 
plea  in  abatement. 

Second — If  they  can  be  inquired  into  at  all,  it  must  be  on  a 
suggestion  or  motion  addressed  to  the  discretion  of  the  court. 

That  an  exception  to  the  general  rules  of  law,  which  forbid  a 
record  to  be  contradicted,  a  grand  juror  to  disclose  the  proceed- 
ings of  the  jury  or  to  impeach  its  findings  will  only  be  allowed 
in  rare  and  extraordinary  cases,  and  where  the  matters,  if  true, 
worked  a  manifest  and  substantial  injury  to  the  defendant,  which 
the  a)urt  in  the  interest  of  justice  is  bound  to  redress. 

That  the  facts  contradicting  the  record  must  be  "made  out 
to  the  entire  satisfaction  of  the  court,  so  as  to  leave  no  doubt  on 
the  subject."     (Per  Preble,  J.,  Low's  Case,  4  Greenl.  453.) 

That  the  facts,  if  true,  must  present  a  case,  not  of  technical, 
or  possible,  or  hypothetical,  but  of  manifest  and  undeniable 
wrong  to  the  defendant,  such  as  putting  him  to  trial  on  an 
indictment  not  found  by  twelve  jurors,  and  which  is  therefore 
no  indictment,  but  an  accusation  made  by  an  unauthorized  body 
of  men. 

Treating,  then,  the  allegations  of  the  plea  as  suggestions  made 
to  the  court  on  an  application  addressed  to  its  discretion,  or  its 
authority  to  remedy  abuses  by  its  officers,  which  would  work  a 
manifest  and  substantial  wrong  to  the  defendant,  I  proceed  to 
consider  those  allegations  which  were  relied  on  at  the  hearing. 

The  fourth  article  of  the  plea  alleges  in  substance  that  the 
indictment  was  not  found  or  concurred  in  by  twelve  of  the  grand 
jurors. 

The  facts  on  which  this  averment  is  made  are  stated  in  the 
succeeding  article: — 

Article  5  alleges  that  the  indictment  was  wrongfully  and 

fraudulently  brought  iuto  and  presented  to  the  court,  because, 
XIT.  8AWY.— 4. 
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as  defendaut  is  informed  and  believes,  the  said  indictment  was 
never  read  to  the  grand  jury,  or  its  contents  made  known  to 
them,  or  any  of  them ;  that  four  charges  were  under  consider- 
ation by  the  grand  jury ;  that  four  indictments  in  form  were 
prepared  by  the  district  attorney,  which  were  brought  by  him 
into  the  grand  jury  room ;  and  that  he  then  and  there  told  the 
grand  jury  that  they  should  hurry  up  with  those  indictments 
against  defepdaut,  because  Mr.  Justice  Field  wanted  to  leave, 
and  wanted  them  found  before  he  lefl;  that  thereupon  the  grand 
jury  asked  the  district  attorney  how  long  it  would  take  to  read 
the  indictments  against  the  defendants,  and  he  replied,  "  About 
three  hours'';  and  thereupon  the  said  grand  jury,  in  the  presence 
of  the  said  district  attorney,  agreed,  together,  to  dispense  with 
the  reading  of  said  indictments,  including  the  indictment  in  this 
action,  and  to  present  the  same  to  the  court  without  reading  or 
hearing  read  any  of  said  indictments,  or  any  part  of  either  one 
of  said  indictments;  and  all  and  each  of  said  indictments  were 
thereafter  returned  into  and  presented  to  the  court  by  the  said 
grand  jury  without  ever  having  been  read  by  or  to  said  sup- 
posed grand  jury,  or  any  member  thereof;  and  that  prior  to  the 
presenting  and  filing  of  said  indictments  the  said  grand  jury 
never  knew  and  had  no  knowledge  of  the  contents  of  the  indict- 
ments in  this  action,  and  never  knew  what  crime  or  offense,  if 
any,  was  charged  therein  against  this  defendant. 

It  is  upon  the  facts  stated  in  this  narrative  of  wliat  took 
place  in  the  grand  jury  room  that  the  defendant  relies  to  justify 
the  averment  that  the  indictment  "was  wrongfully  and  fraudu- 
lently presented  to  the  court"  by  the  grand  jury,  and  that  the 
grand  jury  "never  knew  what  crime  or  offense,  if  any,  was 
charged  therein  against  said  defendant.^' 

It  is  not  averred  in  the  plea  that  the  alleged  communication 
to  the  grand  jury  of  Mr.  Justice  Field's  wishes  induced  them 
to  find  an  indictment  against  the  defendant  which  would  not 
otherwise  have  been  found.  Such  an  impeachment  on  their 
intelligence,  their  integrity,  and  their  independence  the  pleader 
has  not  ventured  to  make.  Supposing,  however,  the  communi- 
cation of  Mr.  Justice  Field's  wishes  to  have  been  actually 
made  to  and  believed  by  the  jury,  the  most  that  can  be  said  is 
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that  by  possibility  it  might  have  influenced  them.  To  set  aside 
an  indictment  because  the  jury  are  informed  that  one  or  more 
persons  eminent  for  their  oflieial  position  or  their  social  stand- 
ing, or  that  a  considerable  number  of  their  fellow-citizens  or  of 
the  public  journals  desire  an  indictment  to  be  found,  would  be 
to  adopt  a  rule  which  would  in  very  many  cases  prevent  the 
finding  of  any  indictment  whatever.  4 

But  the  averments  in  the  plea  present  no  such  case.  All  that 
can  be  gathered  or  inferred  from  them  is  that  the  grand  jury 
were  induced,  by  the  alleged  wishes  of  Mr.  Justice  Field  and 
the  statement  by  the  district  attorney  that  it  would  take  three 
hoars  to  read  the  indictments,  to  dispense  with  the  reading  of 
them. 

The  usual,  and  I  believe  invariable  method  of  procedure  in 
eases  submitted  to  grand  juries  in  this  court,  must,  in  the  absence 
of  any  averment  or  suggestions  to  the  contrary,  be  presumed  to 
have  been  followed. 

The  district  attorney  informs  the  grand  jury  of  the  nature 
of  the  charge,  and  calls  their  attention  to  the  provisions  of  the 
statutes  supposed  to  have  been  violated.  The  witnesses  are 
then  produced,  and  examined,  and  it  is  only  when  the  jury  is 
satisfied  that  the  offense  has  been  committed  by  the  accused  that 
the  district  attorney  is  directed  to  prepare  the  formal  indict- 
ment. This  case  was,  therefore,  passed  upon,  and  the  bill  sul)- 
fstantially  though  not  technically  and  formally  found,  before  the 
alleged  communication  to  the  grand  jury  of  the  alleged  wishes 
of  Mr.  Justice  Field  was  made  to  them. 

The  jury  saw  fit  to  dispense  with  the  reading  of  the  indict- 
ments, presuming,  as  they  had  a  right  to  do,  that  the  district 
attorney  had  in  framing  the  bills  obeyed  their  directions.  Xo 
imputation  is  cast,  either  by  averment  or  suggestion  at  the  bar, 
upon  the  fairness,  high  sense  of  duty,  or  capacity  of  that  officer. 

Neither  the  intelligence  nor  the  integrity  of  the  jury  is 
impeached  except  by  the  use  of  the  word  "fraudulent"  (prob- 
ably through  inadvertence)  with  respect  to  the  presentment  of 
the  indictment  to  the  court. 

The  indictment  shows  that  no  less  than  seventeen  witnesses 
were  examined  by  the  jury.     It  decided  on  their  testimony  to 
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8u.staiii  tlie  charge  aud  directed  the  indict ment  to  be  prepared. 
When  the  indictment  was  brought  in  to  thera  the  natnre  of  the 
offense  charged  was  apparent  from  the  indorsement  u|x>u  it. 

They  might  not  have  known  what  was  alleged  in  all  the 
counts,  but  how  can  it  be  said  that  ''they  never  knew  what 
crime  or  offense,  if  any,  was  charged  therein  against  the 
defendant  ?'* 

No  case  has  been  cited,  nor  can  any,  I  believe,  be  found  where 
the  court  on  a  state  of  facts  like  this  has  allowed  a  record  to 
be  contradicted  by  the  evidence  of  grand  jurors  impeaching 
their  own  finding.  And  this  on  an  application  addressed  to  the 
discretion  of  the  court,  which  must  be  "satisfied  beyond  a  rea- 
sonable doubt"  that  a  legal  or  constitutional  riglit  has  been 
violated,  and  that  manifest  injustice  and  injury  to  the  defendant 
have  been  done. 

If  an  indictment  duly  presented  to  the  court  with  the  con- 
currence or  acquiescence  of  the  grnnd  jury  can  be  set  aside  on 
the  testimony  of  one  or  more  of  them  that  he  was  ignorant  of 
its  contents  (or  of  the  particular  allegations  in  one  or  more  of 
the  counts),  because  it  was  not  read  to  him,  not  that  he 
•demandecl  its  reading  and  it  was  refused,  but  that  he  with  his 
fellows  dispensed  with  the  reading,  or  that  if  read  he  through 
illness,  weariness,  preoccupation,  or  other  causes  did  not  hear 
or  understand  its  contents,  and  that  if  he  had  he  would  not 
have  concurred  in  finding  it,  or  some  of  the  counts  contained  in 
it,  every  indictment  would  be  at  the  mercy  of  grand  jurors  who 
might  be  willing  or  be  induced  to  give  such  testimony. 

The  testimony  of  even  trial  jurors,  whose  verdicts  if  adverse 
are  convictions  and  not  merely  accusations,  is  not  received  to 
im])each  their  verdict. 

Upon  grounds  of  public  policy  the  courts  have  almost  uni- 
versally agreed  upon  the  rule  that  no  affidavit,  deposition,  or 
other  sworn  statement  of  a  juror  will  be  received  to  impeach 
the  verdict.  (Thompson  and  Merriara  on  Juries,  sec.  440.) 
For  this  familiar  rule  a  great  number  of  cases  are  cited  by  the 
learned  authors. 

Thus  it  is  not  admissible  to  show  by  the  oath  of  a  juror  that 
he  did  not  agree  to  the  verdict  as  rendered,  or  that  he  consented 
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to  the  return  of  it  without  concurring  in  it,  in  order  to  secure 
his  discharge,  or  because  his  liealth  required  him  to  be  released 
from  confinement.  Nor  will  such  testimony  be  received  to  show 
that  the  jury  did  not  in  fact  agree  upon  the  verdict,  or  that  the 
verdict  rendered  was  not  in  fact  the  verdict  of  particular  jurors, 
or  that  the  verdict  was  by  mistake  returned  as  the  verdict  of  the 
whole  jury,  when  some  of  them  in  fact  were  in  favor  of  finding 
it  for  the  other  party,  or  that  they  misunderstood  the  charge  of 
the  court  or  the  result  of  the  finding,  or  that  they  agreed  upon 
the  verdict  by  average  or  by  lot.  (Thompson  and  Merriam  on 
Juries,  sees.  440,  441,  442,  and  cases  cited.) 

And  it  is  observed  by  the  authors  of  the  work  just  cited  that 
'Hhe  last  thing  a  court  will  listen  to  is  an  affidavit  of  a  juror 
contradicting  the  verdict  which  he  has  solemnly  rendered  in 
open  court  under  the  obligation  of  his  oath  as  a  juror.  If  he 
does  not  agree  to  the  verdict  when  it  is  announced  in  court  he 
must  speak  then,  or  afterwards  hold  his  peace."  (Thompson 
and  Merriam  on  Juries,  p.  542,  in  note.) 

The  sixth  article  alleges  that  "the  district  attorney  was  pres- 
ent during  the  expression  of  opinion  of  the  grand  jury  upon 
the  charge  made  in  said  indictment,  and  during  the  expression 
of  their  opinions  and  the  giving  of  the  votes  thereon." 

It  is  not  alleged  or  suggested  that  the  district  attorney  exer- 
cised or  attempted  to  exercise  any  influence  upon  the  grand  jury 
to  induce  them  to  find  a  bill. 

Whether  he  was  present  when  the  jury  voted  that  he  should 
be  instructed  to  prepare  a  bill,  or  afterward  when  the  bill  was 
presented  to  them  and  voted  on,  or  on  both  occasions^  does  not 
distinctly  appear. 

It  seems  that  in  England  it  is  not  unusual  for  the  public 
prosecutor  to  remain  with  the  grand  jury  while  they  are  de^ 
liberating  upon  or  deciding  any  question  of  finding  a  bill.  (1 
Chitty,  317.) 

The  district  attorney  was  necessarily  present  at  the  expres- 
eion  of  their  opinion  when  they  instructed  him  to  prepare  the 
indictment. 

Section  925  of  the  Penal  Code  of  this  state  provides  that  no 
person  must  be  permitted  to  be  present  during  the  expression 
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of  their  (the  grand  jurors)  opiuions,  or  giving  their  votes  u{X)n 
any  matter  before  them,  and  if  so  present  during  the  session  of 
the  grand  jury,  and  wlien  the  charge  embraced  in  the  indict- 
ment is  under  consideration,  the  indictment  must  be  set  aside. 
This  language  would  include  the  case  of  a  porter  or  servant 
called  in  to  make  a  fire  or  light  the  gas,  whose  presence  could 
have  had  no  conceivable  influence  on  the  action  of  the  jury. 
If,  as  in  this  case,  the  unauthorized  person  whose  presence  is 
supposed  to  vitiate  the  indictment  be  the  district  attorney,  that 
consequence  must  flow  as  a  conclusive,  legal  presumption  that 
the  grand  jurors  have  been  so  weak  and  so  unmindful  of  their 
duty  as  to  have  been  induced,  by  the  mere  presence  of  the  dis- 
trict attorney,  to  find  a  bill  which  they  would  or  might  other- 
wise have  Ignored. 

A  presumption  so  derogatory  to  the  character  and  intelligence 
of  the  jury  no  court,  unless  compelled  by  positive  statute,  should 
entertain. 

The  })rovisions  of  the  Penal  Code  of  California  are  not  bind- 
ing on  the  feileral  tribunals,  and  they  can  have  but  little  force 
as  a  rule  necessary  in  the  opinion  of  the  legislature  for  the  pro- 
tection of  the  accused,  when  the  state  law  allows  any  person 
charged  with  crime,  even  the  highest,  to  be  brought  to  trial  on 
an  information  filed  and  subscribeil  by  the  district  attorney 
without  the  intervention  of  a  grand  jury.  (Penal  Code  Cal. 
sec.  809.) 

The  United  States  statutes  contain  no  snch  provision.  The 
mere  presence  of  the  district  attorney  when  the  voting  takes 
place  is  at  most  an  irregularity,  which,  when  there  is  no  proof 
or  averment  of  injury  or  prejudice  of  the  defendant,  is  a  matter 
of  form  and  not  of  substance  within  the  scope  of  section  1025, 
United  Stales  Revised  Statutes.  {United  States  v.  Litsky  14 
Blatchf.  455 ;   United  States  v.  Ambrose,  3  Fed.  Rep.  283.) 

The  seventh  and  eighth  articles  allege  that  the  grand  jury, 
though  requested,  refused  to  hear  certain  witnesses  for  the 
defendant.  It  is  Enough  to  say  that  an  accused  pei'son  has  no 
right  to  appear  in  person  or  by  counsel  before  the  grand  jury, 
or  to  have  witnesses  in  his  behalf  produced  and  examined. 
^   The  only  portion  of  the  ninth  article  necessary  to  be  consid- 
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ered  is  the  allegation  that  the  grand  jury  requested  the  district 
attorney  to  subpoena  certain  witnesses  in  behalf  of  the  defense, 
which  the  district  attorney  refused  to  do,  and  instructed  the 
grand  jury  that  no  witnesses  for  the  defense  should  be  sub- 
pcenaed,  called,  or  heard  before  the  said  grand  jury,  and  that 
such  were  the  instructions  of  the  judges  in  bank;  and  that  he 
refused  on  the  same  ground  a  similar  request  made  to  him  by 
the  defendant's  attorney. 

The  district  attorney  was  clearly  right  if  he  merely  informed 
the  grand  jurors  that  as  a  general  rule  the  defendant  had  no 
right  to  produce  witnesses  in  his  defense,  nor  had  they  any  right 
to  hear  them.  In  other  words,  that  the  proceedings  were  ex 
parte  and  not  a  trial  of  the  case,  the  general  rule  being  that  the 
grand  jury  are  to  hear  evidence  only  in  support  of  the  charge, 
and  not  in  exculpation  of  the  defendant.  (Hale  P.  C.  137; 
2  Hawk.  P.  C.  25,  sec.  245,  n.;  Add.  Pa.  R.  app.  28;  Lunrfa 
Owe,  1  Conn.  428;  1  Dall.  255;  2  Cranch  C.  C.  11;  United 
States  V.  Foster,  35  Ga.  339.) 

In  the  last  case,  Erskine,  J.,  observes:  "To  allow  evidence, 
either  oral  or  written,  to  go  before  the  grand  inquest  on  behalf 
of  the  defendant  would  be  subversive  of  the  ancient  and  well- 
settled  rules  of  courts  of  justice." 

The  policy  of  this  rule  has  been  explained  and  vindicated 
with  great  force  by  Addison,  J.  (Addison's  R.  ubi  supra),  and 
by  Kean,  C.  J.,  in  RepMica  v.  Shaffer,  1  Dall.  236. 

But  its  seeming  hardness  has  led  to  some  qualification  of  it. 
Thus  the  right  to  send  witnesses  for  the  defense  to  the  grand 
jury  with  the  consent  of  the  prosecuting  attorney^  but  not  without 
it,  appears  to  be  recognized  by  that  great  judge,  Washington, 
in  United  Stales  v.  White,  2  Wash.  C.  C.  29,  30. 

On  this  point  Mr,  Chitty  observes  that  ^^ prima  facie  the  grand 
jury  have  no  concern  with  any  testimony  but  that  which  is  regu* 
larly  offered  to  them  with  the  bill  of  indictment,  ....  theii 
duty  being  merely  to  inquire  whether  there  be  sufBcient  ground 
for  putting  the  accused  party  on  his  trial  before  another  jury 
of  a  different  description.  But  if  they  are  unable  to  satisfy 
themselves  of  the  truth  sufficiently  to  warrant  their  determi- 
nation, they  may  properly  seek  other  information  relative  to 
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mere  facts,  but  further  than  this  they  cannot  proceed."     (1 
Cliitty's  Cr.  L.  318.) 

In  accordance  with  this  view  Mr.  Justice  Field  charged  a 
grand  jury  of  the  circuit  court  as  follows:  — 

*' You  will  receiv^e  all  tlie  evidence  ])re8eni€d  which  may  throw 
light  on  the  matter  under  consideration,  whether  it  tend  to  estab- 
lish the  innocence  or  guilt  of  the  accused.  And  more:  If  in 
the  course  of  your  inquiries  you  have  reason  to  believe  that  there 
is  other  evidence  within  your  reach  which  would  qualify  or 
explain  away  the  charge  under  investigation,  it  will  be  your 
duty  to  order  such  evidence  to  be  produced."     (2  Sawy.  670.) 

Legislative  provisions  substantially  similar  to  the  instruc- 
tions given  by  Mr.  Justice  Field  in  the  last  sentence  of  his 
charge  have  been  adopted  in  California,  New  York,  and  several 
other  states. 

The  diligence  of  the  district  attorney  has  failed  to  find  any 
judicial  decision  in  which  the  construction,  application,  and 
effect  of  these  statutes  have  been  construed. 

Whether  the  order  to  the  district  attorney  to  produce  further 
testimony  is  to  be  made  by  the  unanimous  vote  of  the  jury  or 
by  a  majority  of  those  investigating  the  charge,  or  by  at  least 
twelve  of  the  body;  whether  their  l)elief  that  further  evidence 
would  qualify  or  explain  away  the  charge  is  to  be  founded 
exclusively  on  a  consideration  of  the  evidence  already  produced, 
or  upon  suggestions  of  outside  parties ;  whether  the  bare  refusal 
of  the  district  attorney  to  oijey  the  orders  of  the  grand  jury 
will,  j)€r  sey  and  without  giving  him  an  opportunity  to  explain 
his  reasons  therefor  or  the  circumstances  of  the  case,  vitiate  the 
indictment, — are  questions  upon  which  judicial  decisions  throw 
no  light. 

It  is  to  be  observed,  however,  that  neither  in  California  nor 
in  any  of  the  states  that  have  adopted  this  rule  hjis  such  refusal 
been  declared  a  statutory  ground  for  setting  aside  the  indictment, 
Ko  adjudged  case  has  been  cited  in  any  federal  court  where  this 
relaxation  or  nuxlification  of  the  common-law  rule  has  been 
recognized  or  adopted.  That  its  adoption  might  lead  to  serious 
evils  is  apparent. 

The  grand  jury  is  necessarily  left  to  be  the  sole  judges, 
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whether  there  is  "reason  to  believe  that  other  evidence  not  pre- 
sented would  qualify  or  explain  away  the  charge." 

If  testimony  contradictory  or  in  rebuttal  of  the  evidence 
before  them  is  to  be  received,  the  district  attorney  must  be  at 
liberty  to  show  that  the  witnesses  produced  are  from  their  gen- 
eral reputation  unworthy  of  belief,  or  that  they  have  given  a 
different  account  of  the  circumstances  to  which  they  testify;  or, 
by  proving  an  cdibiy  to  show  that  they  could  not  have  been  pres- 
ent at  the  occurrences  to  which  they  testify.  This  evidence  the 
defendant  should  in  turn  have  the  right  to  rebut,  and  thus  the 
grand  jury  would  practically  enter  upon  the  trial  of  the  case  — 
a  proceeding  "subversive  of  the  ancient  and  well-settled  rules 
of  the  courts  of  justice." 

If  the  doctrine,  that  it  is  the  right  and  duty  of  grand  juries 
to  hear  without  the  consent  of  the  prosecuting  attorney  wit- 
nesses for  the  defense,  shall  be  incorporated  into  the  federal 
jurisprudence  in  criminal  cases,  it  must,  I  think,  be  restricted 
in  its  application  to  cases  where  the  evidence  already  produced 
fails  "to  satisfy  the  jury  of  the  truth  sufficiently  to  warrant 
their  determination."  (Chitty's  Cr.  L.  vhi  supra,)  And  where 
from  iliat  evidence  they  believe  that  other  testimony  is  attainable, 
not  to  rebut  and  disprove  the  evidence  already  adduced,  but 
consistently  with  the  substantial  truth  of  the  latter,  will  explain 
away  or  qualify  the  charge. 

Such,  I  think,  is  the  true  construction  to  be  given  to  the  lan- 
guage of  Mr.  Justice  Field,  and  to  have  been  his  meaning  in 
giving  his  instructions. 

If  the  district  attorney  in  the  case  supposed  declines  to 
summon  the  witnesses  the  jury  may  apply  to  the  court,  or  if 
they  are  led  to  believe  that  such  application  would  be  useless, 
they  may  refuse  to  find  the  indictment. 

But  if  they  find  and  duly  present  the  bill  to  the  court,  that 
fact  shows  that  (unless  they  have  violated  their  duty  and  their 
oaths)  the  evidence  before  them  has  been  sufficient  to  satisfy  them 
of  the  truth  of  the  charge,  and  that  the  case  in  which  they  would 
be  entitled  to  call  for  further  evidence  has  not  arisen. 

Certainly,  in  the  absence  of  all  judicial  authority  and  prece- 
dent, I  shall  not  be  the  first  to  go  beyond  the  provisions  of  any 


58  United  States  t?.  Terry.  [Dist.  Ct. 

opinion  of  the  Court — Hofltaian,  J.  [Hay, 

of  the  Penal  Cotles  of  the  states  which  have  adopted  the  rule 
under  consideration,  by  deciding  that  the  mere  refusal  of  the 
district  attorney  to  summon  witnesses  for  the  defense  at  the 
request  of  the  grand  jury  is  a  good  ground  for  setting  aside 
the  indictment. 

On  the  whole  case  it  may,  I  think,  be  justly  said  that  while 
the  rigorous  and  apparently  harsh,  though  ancient  and  well- 
settled  rules  of  the  common  law,  have  in  some  instances  been 
departed  from,  it  has  always  been  in  the  interest  of  substantial 
justice  and  to  prevent  a  manifest  wrong  to  the  defendant. 

And  conversely  where  it  is  plain  that  substantial  justice  will 
not  be  promoted  nor  a  manifest  wrong  to  the  defendant  prevented, 
the  indictment  should  not  be  set  aside  on  grounds  of  technical 
errors,  informalities,  or  irregularities. 

Such  I  believe  to  have  been  the  intention  of  Congress  in 
enacting  section  1025  of  the  Revised  Statutes. 

In  his  chapter  rehiting  to  the  proceedings  of  grand  juries,  Mr.  Bishop  observefl: 
"  We  come  now  to  a  class  of  questions  which  are  not  surpassed  by  any  other  in 
point  of  practical  difficulty.  The  authorities  appear  at  the  first  impression  to  be 
almost  as  conflicting  as  the  cases  arc  numerous,  and  when  we  seek  to  reconcile,  or 
to  choose  between  them  by  a  recurrence  to  the  principles  of  law,  we  find  it  difficult 
to  say  that  in  a  matter  of  mere  practice,  principle  points  in  one  direction  rather  than 
in  another." 

The  difficulties  here  alluded  to  illustrate  the  perp(>tnally  recurring  conflict  be- 
tween the  coiiHervatism  or  inflexible  opposition  to  change,  with  which  our  profession 
is  often  reproached,  and  the  spirit  which  regards  innovation  as  equivalent  to  reform 
and  change,  synonymous  with  progress. 

This  conflict  of  opinion  is  greatly  a  matter  of  |>ersonal  temperament,  and  while 
on  the  one  hand  obstinate  conservatism  may  If-ad  to  a  bigoted  adherence  to  rules 
because  they  are  ancient,  the  opposite  spirit  may  lead  to  crude  legislation,  and  some- 
times to  hasty  decisions,  where  judges,  impressed  with  the  harshness  of  particular 
cases,  are  led  to  violate  ancient,  and  on  the  whole  beneficial  rules.  The  liistory  of 
the  evolution  of  jurisprudence  in  England  and  in  this  country  is  replete  with  in- 
stances of  the  stubborn  opi)OKition  with  which  reforms  in  law,  even  the  most  salu- 
tary, or  modifications  of  ancient  rules,  the  most  indiKpensable,  have  be€>n  resisted 
by  eminent  meml)ers  of  the  profession.  On  the  other  hand,  the  legislation  of  our 
states,  and  sometimes,  perhaps,  the  decisions  of  the  courts,  disclose  a  rash  and 
equally  dangerous  spirit  of  innovation.  Of  the  former  class  may  be  mentioned  the 
opposition  made  to  the  legal  reforms  introduced  at  various  times  by  Lord  Brougham 
and  others  into  the  legislation  of  England  ;  the  long  contest  1)etween  the  courts  of 
equity  and  common  law,  resulting  in  the  triumph  of  the  former,  res])ecting  the 
true  nature  of  a  mortgage,  and  the  rights  of  a  mortgagor  and  the  mortgagee;  the 
resistance  with  which  the  introduction  into  the  jurisprudence  of  England  of  the  rules 
of  the  ^px  mfn-catoi-id^  or  the  customs  of  merchants  encountered  at  the  hands  of  the 
more  bigoted  disciples  of  the  common  law. 
( ^  On  the  other  hand,  the  statutory  innovations  upon  the  ancient  rules  respecting 
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indictmenta  and  proceedings  of  grand  juries  have  been  in  some  oases  crade,  and 
prodactiye  of  evil  results.  The  provisions  of  our  own  statute,  already  noticed, 
vhich  declare  that  an  indictment  shall  be  set  aside  if  the  district  attorney  is  present 
when  the  vote  upon  it  is  taken,  while  the  same  law  provides  that  he  may  bring  to 
trial  any  person  who  has  been  held  to  answer  by  a  committing  magistrate  upon  an 
information  filed  by  himself,  without  the  intervention  of  a  grand  jury,  present  an 
illustration  of  the  contradictory,  if  not  absurd,  legislation  which  has  sometimes 
been  adopted.  The  rule,  too,  under  which  a  grand  jury  may,  after  indictment  found, 
be  examined  upon  voir  dire  as  to  their  qualifications,  bias,  etc.,  by  an  accused  per- 
son, who  had  not  previously  been  held  to  answer,  introduces  a  novelty  in  practice 
leading  to  delays  and  obstructions  to  the  administration  of  justice,  and  which  seems 
anomalous  when  we  consider  that  by  the  law  of  the  country  from  which  we  derive 
that  venerable  institution,  the  grand  jury  might  find  a  bill  upon  the  knowledge  of 
one  or  more  of  its  number.  The  obstinacy  with  which  ancient  rules  have  been 
adhered  to  in  the  construction  of  indictments  presents,  on  the  other  hand,  an 
instance  of  the  stubborn  adherence  of  judges  and  courts  to  precedents,  which  have 
lost,  if  they  ever  possessed  it,  any  claim  to  adoption  as  practical  rules  in  the  adminis- 
tration of  justice.  Thus,  if  one  be  accuBcd  of  the  larceny  of  a  horse,  and  it  is 
alleged  to  have  been  a  black  horse,  if  the  proof  shows  it  to  be  a  gray  horse,  the  vari- 
ance is  fataL  Yet  the  pleader  may  allege,  in  several  counts,  where  only  one  offense 
has  been  committed,  several  larcenies  of  a  black  or  gray  or  brown  horse,  and  the 
indictment  is  good,  and  this  though  the  theory  of  the  indictment  is  to  give  to  tlie 
prisoner  accurate  and  precise  information  of  the  crime  with  which  he  is  charged. 
tk>it  is  fatal  to  an  indictment  if  time  and  place  be  not  alleged  for  evei7  material 
averment ;  and  yet  when  so  alleged  the  prosecution  is  not  obliged  to  prove  the  time 
MA  laid,  but  may  prove  the  offense  to  have  been  committed  at  any  time  within  the 
statute  of  limitations,  and  prior  to  the  finding  of  the  indictment.  So,  too,  if  an 
averment  in  an  indictment  is  in  the  alternative  or  disjunctive,  and  the  word  "or" 
is  used  instead  of  *'and,"  the  defect  is  fatal,  and  yet  in  different  counts  he  may  vary 
the  terms  of  the  charge,  producing  tlie  same  result  as  if  in  the  original  averment  he 
bad  been  allowed  to  make  the  charge  iu  the  alternative.  These  rules,  which  the 
oonrts  do  not  feel  themselves  at  liberty  to  depart  from,  seem  to  savor  of  scholastio 
tobtlety.  and  oyer-refinement.  They  probably  owe  their  origin  to  a  revolt  of  the 
humanity  and  semw  of  justice  of  the  courts  against  the  barbarism  of  a  Draconian 
Code,  upon  nearly  every  page  of  which  the  scaffold  could  be  seen,  and  which  pun- 
ished with  the  highest  penalties  of  tlie  law  trivial  and  almost  venial  offenses.  There 
seems  to  be  now  no  reason,  when  such  cruel  laws  no  longer  prevail,  either  in  Eng- 
land or  this  country,  that  these  ancient  precedents  should  be  adhered  to.  What  is 
the  true  via  media  between  stubborn  adherence  to  ancient  rules  and  a  rash  spirit 
of  innovation,  it  is  not  always  easy  to  discover  or  define ;  but  if  the  rules  suggested 
in  the  foregoing  opinion,  to  the  effect  that  while  salutary  and  established  rules  or 
principles  should  be  in  general  adhered  to,  yet  the  court  in  particular  cases,  in  its 
discretion,  may  relax  or  introduce  exceptions  to  the  rule  where  substantial  justice 
manifestly  requires  it,  perhaps  the  practical  administration  of  the  criminal  law  will 
in  some  respects  cease  to  deserve  the  reproaches  of  uncertainty  and  inefiiciency 
which  are  now  so  freely  made  against  it. 
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United  States  v.  Southern  Pac.  R.  Co.  et  al.  (three 
casea).     Same  v.  Colton  Marble  and  Lime  Co.  et  al. 

ClBOniT  GOUBT,  BOUTHEBN  DiSTKIOT  OF  CALIFORNIA. 

Mat  27,  1889. 

1.  Public  Lands  —Donations  —  Bailbo ad  Cokpanies. — The  act  of  Congress  of  July 

27,  1866,  granted  to  the  A.  &  P.  Co.  every  alternate  section  of  public  land  by 
odd  numbers  to  the  amount  of  ten  sections  on  each  side  of  the  road,  wherever  it 
might  pass  through  a  state.  If  any  of  tliese  sections  should  be  already  granted, 
reserved,  etc.,  before  the  map  of  the  proposed  route  should  be  filed,  other  odd 
sections  might  be  selected  in  lieu  thereof  within  ten  miles  on  either  side  of 
the  limits  so  granted.  Whenever  and  as  often  as  a  portion  of  the  road  twenty- 
five  miles  long  should  be  completed,  patents  were  to  issue  for  the  lands  so 
granted,  opposite  to  and  coterminous  with  the  portion  or  portions  completed. 
The  odd  sections  so  granted  were  withdrawn  from  entry,  etc.  By  section  18  the 
S.  P.  Co.  was  granted  the  same  amount  of  lands,  under  similar  restrictions,  and 
it  was  provided  that  neither  the  present  nor  prospective  rights  of  the  A.  &  P. 
Co.  should  be  thereby  impaired.  Beldy  that  only  the  odd  sections  in  the  strip 
absolutely  granted,  and  not  those  in  the  indemnity  strip,  were  withdrawn  from 
the  public  domain,  and  that  the  A  &  P.  Co.,  not  having  complied  with  the  con- 
ditions of  the  grant,  had  neither  a  present  nor  prospective  right  to  any  lands  in 
the  last-mentioned  strip,  which  were  therefore  still  subject  to  grant. 

2.  Idem.  —  The  act  of  Congress  of  March  3,  1871,  granted  certain  lands  to  the  8.  P. 

Co.,  to  aid  it  in  the  construction  of  a  branch  line,  and  provided  tliat  if  its  route, 
when  designated,  sliould  be  found  to  be  on  the  line  of  another  road  to  which 
land  had  also  been  granted,  the  amount  theretofore  granted  should  be  deducted 
from  the  quantity  thereby  granted  to  the  S.  P.  Co.,  so  far  as  their  routes  should 
be  on  the  same  general  line.  The  map  of  the  route  of  the  A.  &  P.  Co.  was  after- 
wards filed,  and  the  routes  of  both  roads  were  for  some  distance  on  the  same 
general  line.  The  S.  P.  Co's.  route  included  in  its  ten-mile  limit  part  of  the  in- 
demnity strip  of  the  A.  &,  P.  Co.,  at  point«  where  the  A.  ^  P.  Co.  would  have 
bad  the  right  to  make  selections  of  lauds  in  lieu  of  others  already  taken  up. 
EeUi,  that  the  S.  P.  Co.  acquired  no  rights  as  to  lands  in  said  indemnity  strip  so 
far  as  the  two  routes  wei'e  on  the  same  general  line. 

8.  Idem— Mexican  Grants.  ^Lands  claifned  to  be  included  in  a  Mexican  grant  of 
a  specific  boundaiy,  which  grant  was  subjudire  at  the  time  of  the  grant  of  March 
8, 1871,  were  not  public  land  at  that  date,  and  did  not  pass  by  the  grant,  though 
they  were  afterwards  held  not  to  be  embraced  by  the  Mexican  grant. 

4.  Idem  —  Belief  against  Mistake — Limitation  of  Actions.  — A  bill  filed  by  the 
United  States  as  real  and  not  merely  nominal  complainant,  to  repeal  patents 
Improperly  issued,  is  not  barred  by  the  statute  of  limitations  or  by  laches. 

Before  Ross,  District  Judge. 

In  equity.     Bill  to  repeal  patents. 

3/r.  George  J.  Denis,  United  States  District  Attorney,  and 
3Ir.  Joseph  H.  Call,  Special  Assistant  United  States  District 
Attorney,  for  complainants. 
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J/r.  Joseph  D.  Redding^  Mr,  J.  Z).  Biekneli,  Mesars,  Anderson^ 
Fitzgerald  &  Andersoiiy  Mr.  W.  D,  Gould,  Mr.  Edwin  Baxter, 
Mr,  J,  L.  Murphey,  and  Mr.  J.  S.  Chapman,  for  defeudants. 

Ko8S,  J.  By  the  bill  filed  in  this  case  the  United  States  seek 
to  annul  certain  patents  issued  by  them  to  the  Southern  Pacific 
Railroad  Company  on  March  29,  1876,  April  4,  1879,  and  De- 
cember 27, 1883,  respectively,  for  lands  situated  in  Los  Angeles 
(bounty,  California,  and  to  quiet  complainants^  alleged  title 
thereto.  To  the  bill,  as  amended,  demurrers  have  been  inter- 
posed which  raise  the  question  of  the  sufficiency  of  the  matters 
alleged  to  entitle  the  complainants  to  the  relief  sought.  The  al- 
legations, in  substance,  are  that  Congress,  by  an  act  approved  July 
27, 1866,  entitled  "  An  act  granting  lands  to  aid  in  the  construc- 
tion of  a  railroad  and  telegraph  line  from  the  states  of  Missouri 
and  Arkansas  to  the  Pacific  Coast,''  grante<l  to  the  Atlantic  and 
Pacific  Railroad  Company,  for  the  purpose  of  aiding  in  the  con- 
struction of  said  railroad,  etc.,  "every  alternate  section  of  public 
land,  not  mineral,  designated  by  odd  numbers,  to  the  amount 
of  twenty  alternate  sections  per  mile  on  each  side  of  said  rail- 
road line,  as  said  company  may  adopt,  through  the  territories 
of  the  United  States,  and  ten  alternate  sections  of  land  per  mile 
ou*each  side  of  said  railroad  whenever  it  passes  through  any 
state,  and  whenever  on  the  line  thereof  the  United  States  have 
full  title,  not  reserved,  sold,  granted,  or  otherwise  appropriated, 
and  free  from  pre-emption  or  other  claims  or  rights  at  the  time 
the  line  of  said  road  is  designated  by  a  plat  thereof  filed  in  the 
office  of  the  commissioner  of  the  general  land  office,  and  when- 
ever prior  to  said  time  any  of  said  sections  or  parts  of  sections 
shall  have  been  granted,  sold,  reserved,  occupied  by  homestead 
settlers,  or  pre-empted,  or  otherwise  disposed  of,  other  lands  shall 
be  selected  by  said  company  in  lieu  thereof,  under  the  direction 
of  the  secretary  of  the  interior,  in  alternate  sections  and  desig- 
natecl  by  odd  numbers,  not  more  than  ten  miles  beyond  the 
limits  of  said  alternate  sections,  and  not  including  the  reserved 
numbers;  provided,  that  if  said  route  shall  be  found  upon  the 
line  of  any  other  railroad  route,  to  aid  in  the  construction  of 
which  lands  have  heretofore  beou  granted  by  the  United  States, 
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as  &r  as  the  routes  are  upon  the  same  general  line,  the  amount 
of  land  heretofore  granted  shall  be  deducted  from  the  amount 
granted  by  this  act."  That  by  section  4  of  the  same  act  it  is 
provided  that  whenever  said  Atlantic  and  Pacific  Company  shall 
have  twenty-five  consecutive  miles  of  any  portion  of  said  rail- 
road and  telegraph  line  ready  for  the  service  contemplated,  the 
President  shall  appoint  three  commissioners  to  examine  the 
same,  and  if  it  shall  appear  that  twenty-five  consecutive  miles 
of  the  road  and  telegraph  line  have  been  completed  as  required 
by  the  act,  the  commissioners  siiall  so  report  to  the  President, 
and  patents  shall  be  issued  to  said  company,  confirming  thereto 
"the  right  and  title  to  said  lands  situated  opposite  to  and  co- 
terminous with  said  completed  section  of  said  road;*'  and  that 
from  time  to  time,  whenever  twenty-five  additional  consecutive 
miles  shall  have  been  constructed,  completed,  and  in  readiness, 
upon  like  report  patents  shall  be  issued  conveying  to  the  com- 
pany additional  sections  of  the  land.  That  by  section  6  of  the 
act  it  is  provided  that  the  President  shall  cause  the  lands  to  be 
surveyed  for  forty  miles  in  width  on  both  sides  of  the  entire 
line  of  said  road,  after  the  general  route  shall  be  fixed,  and  as 
fast  as  may  be  required  by  the  construction  of  said  railroad, 
"and  the  odd  sections  of  land  hereby  granted  shall  not  be  liable 
to  sale  or  entry  or  pre-emption  before  or  after  they  are  surveyed, 
except  by  said  company,  as  provided  in  this  act."  That  by 
section  18  of  the  same  act  the  Southern  Pacific  Railroad  Com- 
pany was  authorized  to  connect  with  the  said  Atlantic  and 
Pacific  Railroad  at  such  point  near  the  boundary  line  of  the 
state  of  California  as  they  should  deem'  most  suitable  for  a 
railroad  line  to  San  Francisco,  and  was  required  to  have  a 
uniform  gauge  and  rate  of  freight  and  fare  with  the  Atlantic 
and  Pacific  road,  and  was  given  similar  grants  of  land,  subject 
to  all  the  conditions  and  limitations  provided  in  the  act,  and 
was  required  to  construct  its  road  on  the  like  regulations  as  to 
time  and  manner  as  provided  in  respect  to  the  Atlantic  and 
Pacific  road.  It  is  alleged  that  the  Atlantic  and  Pacific  Com- 
pany duly  accepted  the  said  grant,  and  proceeded  to  construct 
its  road,  and  on  or  about  March  12,  1872,  did  designate  the 
line  of  said  road  by  a  plat  thereof  filed  in  the  office  of  the  com- 
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missioner  of  the  general  land  office,  and  that  all  the  odd  sections 
on  each  side  of  said  road  for  thirty  miles  were  thereupon  with- 
drawn from  market  and  reserved  from  sale. 

The  bill,  as  amended,  further  alleges  that  by  section  23  of  an 
act  of  Congress  approved  March  3,  1871,  entitled  **  An  act  to 
incorporate  the  Texas  Pacific  Railroad  Company,  and  to  aid  in 
the  construction  of  its  road,  and  for  other  purposes,^'  it  was 
provided  as  follows:  — 

"  That  for  the  purpose  of  connecting  the  Texas  Pacific  Rail- 
road with  the  city  of  San  Francisco,  the  Southern  Pacific  Rail- 
road Company  of  California  is  hereby  authorized  (subject  to 
the  laws  of  California)  to  construct  a  line  of  railroad  from  a 
point  at  or  near  Tehachapa  Pass,  by  way  of  Los  Angeles,  to 
the  Texas  Pacific  Railroad  at  or  near  the  Colorado  River,  with 
the  same  rights,  grants,  and  privileges,  and  subject  to  the  same 
limitations,  restrictions,  and  conditions  as  were  granted  .to  said 
Southern  Pacific  Railroad  Company  of  California  by  the  act 
of  July  27,  1866;  provided,  liomever,  that  this  section  shall  in 
no  way  affect  or  impair  the  rights,  present  or  prospective,  of  the 
Atlantic  and  Pacific  Railroad  Company,  or  any  other  railroad 
company." 

The  bill,  aa  amended,  alleges  that  the  Southern  Pacific  Com- 
pany accepted  this  grant,  and  on  April  3,  1871,  did  designate 
the  line  of  its  said  road  by  a  plat  thereof,  which  it  on  that  day 
filed  in  the  office  of  the  commissioner  of  the  general  land  office, 
and  did  construct  and  complete  the  same  in  the  manner  and 
within  the  time  prescribed,  except  that  it  did  not  connect  with 
the  Texas  Pacific  Railroad.  It  is  averred  that  on  or  about 
March  29,  1876,  April  4,  1879,  and  December  27,  1883, 
respectively,  the  commissioner  of  the  general  land  office,  with- 
out any  authority  of  law  therefor,  caused  certain  patents  to  be 
signed  by  the  President  and  by  the  recorder  of  the  general 
land  office,  and  issued  the  same  to  the  Southern  Pacific  Railroad 
Company,  for  certain  lands  situated  in  the  county  of  Los 
Angeles,  State  of  California,  in  odd-number  sections,  within 
ten  miles  of  the  route  of  the  road  of  said  Southern  Pacific  Com- 
pany, as  shown  by  its  designated  route  of  location  filed  in  the 
office  of  the  commissioner  of  the  general  land  office  pursuant 
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to  said  act  of  Congress  of  March  3,  1871,  and  which  said  lands 
are  also  within  thirty  miles  of,  but  more  than  twenty  miles 
from  the  line  of  road  of  the  said  Atlantic  and  Pacific  Railroad 
Company,  as  designated  by  its  plat  filed  in  the  office  of  the  com* 
missioner  of  tlie  general  land  office  pursuant  to  the  act  of  July 
27,  1866.  The  amended  bill  also  avers  "  that  at  the  time  the 
route  of  location  of  said  Atlantic  and  Pacific  Railroad  was  filed, 
on  March  12, 1872,  there  was  within  the  twenty-mile  or  primary 
limits  of  said  road,  situated  opposite  to  the  tracts  described  in 
said  pretended  patents,  a  large  amount  of  land  which  had  pre- 
vious to  that  time  been  granted,  sold,  reserved,  and  otherwise 
appropriated,  which  amounted  to  more  in  the  aggregate  than 
the  amount  of  the  lands  described  in  said  pretended  patents, 
but  no  indemnity  land  has  l)een  selected  in  lieu  thereof  by 
the  government  or  said  railroad  company;"  and  that  the  lands 
described  in  the  patents  have  at  all  times  been  "agricultural 
lands,  and  of  greater  value  than  other  lauds  in  the  indemnity 
limits  of  said  Atlantic  and  Pacific  Railroad  Company,"  and 
"have  never  been  granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  pre-empted,  or  otherwise  disposed  of  by  the 
United  States,  or  by  the  ISrexican  or  Spanish  governments,  or 
any  other  government  or  authority,  in  whole  or  in  part,  or  any 
estate  or  interest  therein,  otherwise  than  as  set  forth  herein."  . 

It  is  further  averred  that  on  or  about  March  27, 1837,  Ignacio 
Palomares  and  Ricardo  Vejar  presented  a  petition  to  Juan  B. 
Alvaratlo,  theu  governor  of  Upper  California  under  the  Mexican 
government,  for  a  grant  of  the  place  known  by  the  name  of 
"San  Jose."  That  thereupon,  after  investigation,  such  grant 
was,  on  April  15,  1837,  duly  made  by  Governor  Alvarado  to 
said  Palomares  and  Vejar  of  the  place  called  "  San  Jose,"  in 
conformity  with  the  plat  attached  to  the  petition,  and  within  the 
boundaries  therein  exi)resse<l.  That  thereafter,  and  on  or  about 
December  16,  1839,  one  Louis  Arenas  and  said  Ignacio  Palo- 
mares and  Ricardo  Vejar  presented  their  petition  to  the  prefect 
of  the  district  for  a  grant  for  the  land  called  "San  Jose,"  ceded 
by  the  decree  of  April  15,  1837,  and  one  additional  league  of 
grazing  land.  That  subsequently,  to  wit,  March  14,  1840,  the 
then  governor  of  the  department  of  the  Californias  granted  the 
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land  so  petitioned  for  to  said  Arenas,  Palonaares,  and  Vejar,  and 
that  thereafter  said  grant  was  duly  approved  by  the  depart- 
mental assembly,  and  juridical  possession  of  said  land  given  to 
the  said  grantees.  That  on  or  about  September,  1852,  Henry 
Dalton,  Ignacio  Palomares,  and  Ricardo  Vejar  each  severally 
filed  his  claim  for  confirmation  of  one  third  of  the  place  called 
**San  Jose,"  granted  as  aforesaid,  with  the  board  of  land  com-^ 
missioners,  pursuant  to  the  act  of  Congress  of  March  3,  1*851, 
entitled  ^'An  act  to  ascertain  and  settle  the  private  land  claims 
in  the  state  of  California,"  and  thereafter,  and  on  or  about 
January  31,  1854,  the  said  board  rendered  and  entered  its  three 
several  decrees,  confirming  to  each  of  said  claimants  the  land 
applied  for.  That  on  appeal  to  the  district  court,  that  court,  at 
its  December  term,  1854,  rendered  its  decree  in  each  case,  affirm^ 
ing  that  of  the  board  of  land  commissioners,  confirming  to  Dalton, 
Palomares,  and  Vejar  an  equal  undivided  one  third  each  "of  the 
lands  of  San  Jose,  granted  by  Juan  B.  Alvarado,  governor  of 
California,  to  Ignacio  Palomares  and  Ricardo  Vejar  on  April 
15, 1837,  and  regranted  by  said  governor  on  March  14, 1840,  to 
said  Palomares  and  Vejar,  and  to  Louis  Arenas,  as  dascribe<i  in 
the  grant  first  mentioned,  and  the  map  to  which  the  same  refers, 
and  which  boundaries  fully  apj)ear  from  the  act  of  juridical  pos- 
session" (described  substantially  as  follows:)  "Commencing  at 
the  foot  of  a  black  walnut  tree ;  thence  westerly  9,700  varas  to 
the  foot  of  hills  calleil  ^  Los  Lomas  de  la  Puente,'  to  a  large 
walnut  tree  on  the  slope  of  a  small  hill  on  the  side  of  the  road 
which  passes  from  San  Jose  to  Puente;  thence  northerly  10,400 
varas  to  the  creek  (arroyo)  San  Jose,  opposite  a  high  hill  at 
a  large  oak;  thence  easterly  10,600  varas  to  the  arroyo  San 
Antonio,  to  two  young  cotton  wood  trees;  thence  southerly  9,700 
varas  to  the  plaoe  of  beginning,"  from  which  decree  there  was 
no  appeal,  and  the  same  became  final.  That  under  the  direction 
and  on  behalf  of  the  United  States  surveyor-general  for  Cali- 
fornia, one  George  H.  Thompson,  deputy  United  States  sur- 
veyor, did,  in  August,  1868,  so  survey  and  locate  the  sai<l  grant 
as  to  include  as  a  part  thereof  all  the  lands  described  in  the 
patents  in  question,  and  thereafter,  and  in  the  same  year,  such 

survey  was  duly  approved  by  said  surveyor-general,  and  the 
XIY.  Sawt.— 5. 
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same  was  then  spread  iijx)n  the  records  of  the  general  land  office 
and  of  the  office  of  said  surveyor-general.  That  subsequent  to 
May  1,  1871,  the  said  surveyor-general  made  another  survey 
of  said  San  Jose  grant,  upon  which  the  United  States  did  on 
January  20,  1875,  issue  its  patent  to  said  Dalton,  Vejar,  and 
Palomares,  wliich  patent  was  duly  accej)ted  by  said  claimants, 
and  which  said  patent  and  final  survey  did  not  include  any  of 
the  lands  described  in  the  patents  in  question;  but  that  all  the 
said  lands  "were  claimed  and  occupied  by  said  Henry  Diilton, 
Ignacio  Palomares,  and  Ricardo  Vejar,  their  lieirs  and  assigns, 
as  a  part  of  said  San  Jose  grant,  as  petitioned  for,  grantetl,  and 
confirmed,  located,  and  surveyed  from  August,  1868,  till  March 
1,  1872."  The  bill,  as  amende<l,  also  alleges  that  by  the  act 
of  Congress  approved  July  6,  1886,  entitled  "An  act  to  forfeit 
the  lands  granted  to  the  Atlantic  and  Pacific  Railroad  Conijiany 
to  aid  in  the  construction  of  a  railroad  and  telegraph  line  from 
the  states  of  Missouri  and  Arkansas  to  the  Pacific  Coast,  and 
to  restore  the  same  to  settlement,  and  for  other  purposes,"  all 
the  lands  and  rights  to  lands  in  California  theretofore  granted 
and  conferred  upon  said  Atlantic  and  Pacific  Railroad  Company 
were  forfeited,  resumed,  and  restored  to  entry  for  non-comple- 
tion of  that  portion  of  said  railroad  to  have  been  constructed  in 
California. 

By  an  amendment  to  the  amended  bill  it  is  alleged  that  the 
plaintiffs  have  elected,  and  do  elect  "  to  hold,  select,  reserve, 
and  set  apart  all  the  lands  in  suit  herein  as  a  part  of  said  twenty 
sections  per  mile  granted  to  said  Atlantic  and  Pacific  Railroad 
Company  by  said  act  of  Congress  of  July  27,  1866,  and  which 
were  deducted  and  excluded  from  said  grant  to  said  Southern 
Pacific  Railroad  Company  on  account  of  said  grant  to  said 
Atlantic  and  Pacific  Railroad  Company,  and  also  on  account  of 
said  San  Jose  ranch,  and  the  location,  claims,  and  survey 
thereof;"  and  further,  <'that  the  route  of  the  Southern  Pacific 
Railroad  Company  as  designatal  by  the  plat  thereof  filed  in  the 
office  of  the  commissioner  of  the  general  land  office  as  aforesaid, 
and  as  locate<l  and  constructed,  is,  and  it  was  necessary  that  it 
should  be,  upon  the  same  general  line  as  that  of  the  said  Atlantic 
and  Pacific  Railroad  Company,  as  designated  by  the  plat  thereof 
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filed  by  said  company  as  aforesaid,  and  all  the  lands  in  suifc 
herein  are  situated  opposite  to  that  portion  of  said  routes  which 
are  upon  the  same  general  line,  and  are  upon  the  same  side  of 
the  designated  route  of  the  Atlantic  and  Pacific  Railroad  Com- 
pany as  the  lands  for  which  that  company  had  a  right  to  select 
indemnity  or  lieu  for  prior  to  July  6,  1886,  and  which  right 
since  that  time  has  been  in  the  United  States.'^  Allegations  are 
also  made  as  to  the  value  of  tlie  lands  in  controversy,  and  in 
respect  to  the  claims  of  the  defendants  thereto.  Three  other 
cases,  eutitled,  respectively,  United  States  v.  Soidheim  Pacific  li, 
0>.  ei  als,  (No.  67),  United  States  v.  Southern  Pacific  R,  Co.  et 
als.  (No.  69),  and  United  States  v.  The  Cotton  Marble  &  Lime  Co. 
et  als.  (No.  88),  were  submitted  at  the  same  time  as  the  present 
case  and  upon  the  same  arguments,  and  as  they  involve  substan- 
tially the  same  questions,  what  is  here  said  will  apply  to  them 
as  well. 

While  in  these  cases  but  a  comparatively  small  amount  of 
land  is  involved,  the  suits,  it  seems  from  a  decision  of  the  secre- 
tary of  the  interior  rendered  June  23,  1888,  and  reported  in 
volume  6  of  the  decisions  of  the  department  of  the  interior, 
page  816,  were  instituted  by  the  government  to  test  its  right  to 
a  large  amount  of  land  similarly  situated.  That  decision  was 
made  upon  an  application  on  the  part  of  the  Southern  Pacific 
Railroad  Company  that  it  be  calle<l  on,  under  the  act  of  Con- 
gress of  March  3,  1887,  for  a  reconveyance  ot  the  lauds  which 
were  held  by  the  land  department  to  have  been  improperly 
patented  to  said  company,  so  that  upon  a  refusal  to  reconvey, 
suits  might  be  brought  by  the  government  to  set  aside  such 
patents,  and  that  no  further  patents  should  be  issual  to  said 
company  for  lands  in  the  limits  of  the  forfeited  grant  to  the 
Atlantic  and  Pacific  Railroad  Company;  and  also  that  the  then 
subsisting  withdrawal  of  lands  within  the  primary  grant  limit 
of  the  Southern  Pacific  Railroad  (branch  line),  which  are  also 
within  the  granted  and  indemnity  limits  of  the  Atlantic  and 
Pacific  Railroad,  should  remain  undisturbed  until  the  rights  of 
the  Southern  Pacific  Com[)any  could  be  determined  by  suits 
before  the  courts.  The  secretary,  in  deciding  upon  the  apjdica- 
tion,  after  dividing  the  lands  covered  by  the  grants  iuto  three 
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classes,  to  wit,  (1)  Lauds  within  the  common  primary  limits 
of  the  grant  to  the  Atlantic  and  Pacific  Railroad  Company  and 
of  the  fijrant  to  the  Southern  Pacific  Railroad  Company  (branch 
line);  (2)  lands  within  the  primary  limits  of  the  grant  to  the 
Southern  Pacific  Railroad  Company  (branch  line),  and  within 
the  indemnity  limits  of  the  grant  to  the  Atlantic  and  Pacific 
Railroad  Company;  (3)  lands  within  the  indemnity  limits  of 
the  grant  to  the  Southern  Pacific  Railroad  Company  (branch 
line),  and  within  the  primary  limits  of  the  grant  to  the  Atlantic 
and  Pacific  Railroad  Company,  —  held  that,  as  to  the  lands 
embracreil  in  the  first  class,  as  thus  divided,  for  which  patents 
have  been  issued  to  the  Southern  Pacific  Railroad  Company, 
suits  should  be  brought  to  annul  them,  and  that  all  pending 
selections  of  similar  lands  be  canceled,  and  other  unpatented 
lands  within  said  limits  be  restored  to  settlement  and  entry; 
and  that  the  request  of  the  railroad  company  that  such  lands  be 
held  in  reservation  until  the  rights  of  the  company  thereto  could 
be  determined  by  the  courts  be  denied,  the  secretary  basing  his 
conclusions  in  that  regard  upon  the  decisions  of  the  supreme 
court  in  the  cases  of  Missouri  etc,  Ry,  Co,  v.  Kansas  Pac.  liy. 
Co,  97  U.  S.  491,  and  St.  Paul  etc,  R.  R,  Co.  v.  Winona  etc. 
R,  R.  Co,  112  U.  S.  720.  In  respect  to  the  lands  embraced  in 
the  third  class,  the  secretary  authorized  the  institution  of  like 
proceedings,  upon  the  authority  of  the  supreme  court  in  the 
cases  of  Kansas  Pac.  R.  R,  Co.  v.  Atchison  etc.  R.  R,  Co.  112 
U.  S.  414,  and  SioxLx  City  etc.  R,  R.  Co.  v.  Chicago  etc.  R.  R. 
Co.  117  U.  S.  406.  In  respect  to  thosb  embraced  in  the  second 
class,  while  expressing  a  doubt  whether  the  reservation  of  "  pro- 
spective rights''  (of  the  Atlantic  and  Pacific  Railroad  Company) 
prevented  the  attachment  of  the  grant  of  the  Southern  Pacific 
Company  to  lands  in  place,  he  did  not  feel  disposed  to  disturb 
the  ruling  made  by  the  department  in  the  cases  of  Gordon  v. 
Railroad  Co,  5  Dec.  Dep.  Int.  691 ;  of  Coble,  6  Dec.  Dep.  Int. 
679,  812;  and  of  Voss  (decided  December  10,  1887),  in  which 
cases  it  was  held  that  lands  within  the  indemnity  limits  of  the 
Atlantic  and  Pacific  Railroad  Company  were  excepted  from  the 
operation  of  the  grant  to  the  Southern  Pacific  Company  by 
the  proviso  to  the  twenty-third  section  of  the  act  of  March  3, 
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1871,  although  said  lands  fell  within  the  granted  limits  of  the 
Southern  Pacific  Railroad,  because  the  Atlantic  and  Pacific 
Company  had  a  prospective  right  of  selection  of  said  lands 
whenever  its  grant  should  be  located.  But  in  view  of  the 
doubt  expressed,  the  secretary  concurred  in  the  recommendation 
of  the  commissioner  of  the  general  land  office  that  the  unpat- 
ented lands  of  this  class  be  continued  in  reservation  pending 
adjudication  by  the  courts,  or  until  such  time  as  the  department 
should  deem  it  proper  to  remove  the  reservation.  The  views 
of  the  department  in  the  Gordon^  Coble,  and  Voss  Cases  were 
the  same  as  those  of  the  assistant  attorney-general  in  the  case 
o{  RaUroad  Co.  v.  I^Uroad  Co.  4  Dec.  Dep.  Int.  215,  and  were 
also  in  accord  with  those  of  Attorney-General  Garland,  given  in 
response  to  a  question  submitted  to  him  by  the  secretary  of  the 
interior.     (6  Dec.  Dep.  Int.  814.) 

The  act  of  July  27,  1866,  unlike  almost  all  other  grants  of 
land  made  by  Congress  to  aid  in  the  construction  of  railroads, 
does  not  in  terms  fix  a  lateral  limit  within  which  the  land 
granted  is  to  be  taken  ;  but,  reading  sections  3  and  4  of  the  act 
together,  and  renieml)ering  what  must  never  be  forgotten  in  the 
construction  of  such  grants,  that  the  act  is  a  law  as  well  as  a 
grant,  and  that  effect  must  be  given  to  the  intention  of  Cono:ress 
in  making  it,  I  think  a  lateral  limit  of  twenty  miles  is,  ia  effect, 
fixed  within  which  the  lands  granted  are  to  be  taken,  with  a 
provision  for  the  selection  of  indemnity  lands,  in  alternate  sec- 
tions, and  designated  by  odd  numl)ers,  not  more  than  ten  miles 
beyond  the  limitsof  the  sections  embraced  in  the  primary  grant. 
Taking  section  3  of  the  act  alone,  the  grant  to  the  Atlantic  and 
Pacific  Ckimpany  would  be  precisely  like  that  made  by  the  nine- 
teenth section  of  the  act  of  July  2,  1864  (13  U.  S.  Stats.  364), 
to  the  Burlington  and  Missouri  River  Railroad  Company, 
which  was  under  consideration  in  the  case  of  United  States 
V.  Burlington  etc.  R.  R.  Co.  98  U.  S.  339.  The  grant  there 
was  of  every  alternate  section  of  public  land  (excepting  mineral 
land)  designated  by  odd  numbers,  to  the  amount  of  ten  alternate 
sections  per  mile  on  each  side  of  the  road,  on  the  line  thereof, 
which  were  not  sold,  reserved,  or  otherwise  disposed  of  by  the 
United  States^  or  to  which  a  pre-emption  or  homestead  claim 
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had  not  attached  at  the  time  the  line  of  the  road  was  definitely 
fixed;  and  one  of  the  positions  taken  by  the  government  in  that 
case  was  that  the  grant  to  the  company  was  only  of  land  situated 
within  twenty  miles  of  the  road;  but  the  court  held  that  the 
position  found  no  supjmrt  in  the  language  of  the  act  of  Con- 
gress, which  simply  declared  that  a  grant  is  made  of  land  to 
the  amount  of  ten  sections  }x^r  mile  on  each  side  of  the  road. 
"The  grant  is  one  of  quantity,"  said  the  court,  "and  the  selec- 
tion of  the  laud  is  subject  only  to  these  limitations:  (1)  That 
the  land  must  be  embraced  by  the  (xld  sections;  (2)  that  it  must 
be  taken  in  equal  quantities  on  each  side  of  the  road;  (3)  that 
it  must  be  on  the  line  of  the  road ;  and  (4)  that  it  must  not 
have  been  sold,  reserveil,  or  otherwise  disjx)sed  of  by  the  United 
States,  and  a  pre-emption  or  homestead  claim-  must  not  have 
attached  to  it  at  the  time  the  line  of  the  road  was  definitely 
fixed.''  In  the  grant  to  the  Burlington  and  Missouri  River 
Kuilroad  Company  no  indemnity  was  provided  for,  as  is  done 
by  the  actt  of  July  27,  18G6,  and  the  act  making  the  grant  to 
that  company,  in  providing  for  the  issuance  of  patents  for  the 
lands  as  the  sections  of  road  should  be  completed,  did  not  pro- 
vide, as  does  the  act  of  July  27,  1 860,  for  the  issuance  of  such 
patents,  confirming  to  the  grantee  "the  right  and  title  to  said 
land  situated  opposite  to  and  coterminous  with  said  completed 
section  of  said  road;"  but  the  provision  there  was  that  such 
"patents  shall  issue  conveying  the  right  and  title  to  vsaid  lands 
to  said  company  on  each  side  of  said  road,  as  far  as  the  same  is 
completed,  to  the  amount  aforesaid."  (13  U.  S,  Stats.  365.) 
And  in  the  course  of  the  opinion  (98  U.  S.  340)  the  court  laid 
stress  u})on  the  fact  that  the  terms  of  the  grant  did  not  require 
the  land  to  be  contiguous  to  the  road,  and  if  not  contiguous^ 
said  the  court,  it  is  not  easy  to  say  at  what  distance  the  land  to 
be  selecte<l  would  cease  to  be  along  its  line.  Nor  is  it  without 
force  that  in  the  grant  to  the  Burlington  Conipany  no  provision 
"Was  made  for  the  selection  of  indemnity  lands.  Being  simply 
a  grant  of  quantity,  without  any  limitation  as  to  the  distance 
from  the  road  the  land  should  be  taken,  there  was  no  need  for 
such  a  provision.  In  the  act  of  July  27,  1866,  however,  not 
only  is   there  a  provision   for  the  selection   of  laud   withio 
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extended  limits  to  make  up  any  deficiency  arising  from  the  dis- 
position of  a  i)ortion  of  the  granted  land  between  the  date  of 
the  act  and  the  location  of  the  road,  of  which  there  would  have 
been  no  need  had  the  grant  been  intended  as  one  only  of  quan- 
tity, but,  as  has  been  seen,  the  provision  contained  in  section  4 
of  the  act  for  the  issuance  of  |Mitents  as  the  sections  of  road 
should  l)e  completed  refers  to  the  land  granted  as  being  situated 
opposite  to  and  coterminous  with  such  completed  sections. 
These  (x^nsiderations,  it  seems  to  me,  justify  the  conclusion  that 
the  act  of  July  27,  1866,  in  effect,  although  not  in  terms,  fixes 
a  lateral  limit  of  twenty  miles  on  each  side  of  the  road  within 
which  every  alternate  section  of  public  land  designated  by  odd 
numbers  is  granted,  with  a  provision  for  the  selection  of  indem- 
nity lands  within  an  extende<l  limit  of  ten  miles.  And  although 
the  point  does  not  appear  to  liave  been  made  in  any  of  the  cases 
ID  which  the  act  of  July  27,  1866,  was  under  consideration, 
the  construction  above  adopted  is  that  which  has  uniformly 
been  taken  by  the  courts,  the  land  department,  and  by  the  only 
one  of  the  railroad  companies  that  complied  with  the  couditionj 
of  the  grant,  and  earned  the  granted  lauds. 

As  appears  from  the  bill  the  lands  in  controversy  here  are 
situated  along  and  within  twenty  miles  of  the  line  of  the  road 
of  the  Southern  Pacific  Railroad  Company,  as  designated  by  its 
plat  filed  April  3,  1871,  and  as  thereafler  actually  constructed, 
and  more  than  twenty  miles  from,  but  within  thirty  miles  of, 
the  route  of  the  Atlantic  and  Pacific  Company  as  designated 
by  it8  plat  filed  March  12,  1872.  Had  they  been  situated 
within  twenty  miles  of  the  designated  route  of  the  Atlantic  and 
Pacific  Company  they  would  clearly  have  fallen  within  the 
grant  to  that  company,  and  consequently  have  been  excluded 
from  the  subsequent  grant  to  the  Southern  Pacific  Company; 
for,  if  the  construction  above  put  upon  the  act  of  July  27, 
1866,  be  the  correct  one,  every  alternate  section  of  public  land, 
designated  by  odd  numbers,  within  twenty  miles  of  the  line  of 
the  road,  as  definitely  fixed,  would  have  passed  to  the  Atlantic 
and  Pacific  Company  as  of  the  date  of  its  grant.  (St  Paul 
etc.  R.  R.  Co.  V.  Win(ma  etc.  R.R.Co.\\2  U.  8.  726;  Sioux 
Ciiy  etc.  R.  R.  Co.  v.  Oiicago  etc.  R.  R.  Cb.  117  U.  8.  408, 
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and  cases  there  cited.)  It  is  contended  by  the  government 
that  all  public  lands  designated  by  odd  numbers,  and  embraced 
within  the  indemnity  limits  of  the  grant  to  the  Atlantic  and 
Pacific  Railroad  Company,  are  also  excepted  from  the  grant 
to  the  Southern  Pacific  Railway  Company  by  reason  of  the 
proviso  to  the  twenty-third  section  of  the  act  of  Mai-ch  3, 
1871,  which,  as  has  been  seen,  reads:  '^Provided,  however j  that 
this  section  shall  in  no  way  atfect  or  impair  the  rights,  present 
or  prospective,  of  the  Atlantic  and  Pacific  Railroad  Company, 
or  any  other  railroad  company."  The  reason  why,  in  grants  in 
which  a  limit  is  prescribed,  and  all  the  alternate  odd  or  even  sec- 
tions within  the  limit  are  granted,  title  to  such  sections  attaches 
as  of  the  date  of  the  grant,  and  why,  to  lands  embraced  withia 
the  indemnity  or  lieu  limits,  no  title  attaches  prior  to  selection, 
is  that  in  the  one  case  the  land  granted  becomes  ascertained, 
and  consequently  the  title  thereto  fixed  and  perfected,  by  the 
location  of  the  line  of  the  road,  whereas  in  the  other  case,  there 
are  no  means  known  to  the  law  by  which  the  lands  embraced  in 
the  grant  can  be  ascertained  prior  to  their  selection.  (Authori- 
ties, supra.)  To  lands  to  which  no  title  could  attach  prior  to 
selection,  I  do  not  think  the  Atlantic  and  Pacific  Company  had, 
at  the  time  of  the  grant  to  the  Southern  Pacific  Company,  a 
present  or  prospective  right.  If  it  had  such  right  to  the  par- 
ticular lands  in  suit  it  had  the  same  right  to  all  other  lands  to 
which  the  right  of  selection  might  have  applied.  And  since 
by  the  act  making  the  grant,  the  Atlantic  and  Pacific  Com- 
pany was  empowered  to  construct  its  road  along  the  thirty- 
fifth  parallel  of  latitude  to  the  Colorado  River,  "at  such  point 
as  may  be  selected  by  said  company  for  crossing,  thence  by  the 
most  practicable  and  eligible  route  to  the  Pacific  Ocean,"  the 
present  and  prospective  right  of  that  company,  prior  to  selection, 
might  be  applied  to  any  public  land  situated  between  the  Colo- 
rado River  and  the  Pacific  Ocean  with  equal  propriety  as  to  the 
particular  lands  in  controversy  here.  The  effect  of  such  a  hold- 
ing would  be  to  give  to  the  proviso  as  broad  a  scope  as  the 
granting  clause  to  which  it  is  appended.  In  other  words,  to 
liold  that  while  purporting  to  make  a  grant  to  the  Southern 
Pacific  Company  to  aid  in  the  construction  of  a  railroad  from  a 
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point  at  or  near  Tehachapa  Pass  by  way  of  Los  Angeles  to  the 
Texas  Pacific  Railroad  at  or  near  the  Colorado  River,  the  grant 
in  effect  was  defeated  by  the  proviso.  While  the  Atlantic  and 
Pacific  Company  had,  at  the  time  of  the  grant  to  the  Southern 
Pacific  Company,  a  clear  present  and  prospective  right  to  all 
lands  embraced  within  the  primary  limits  of  its  grant,  I  am  of 
opinion,  for  the  reasons  stated,  that  it  had  no  right  of  any  nature 
to  any  particular  piece  of  laud  within  the  indemnity  limits  prior 
to  its  selection;  and  as  the  lands  in  question  here  never  were 
selected  by  that  company,  but  were  selected  and  (except  in  one 
case)  i)atented  to  the  Southern  Pacific  Company  under  the 
direction  of  the  land  department,  that  the  patents  were  valid, 
unless  excepted  from  the  grant  to  the  Southern  Pacific  Com- 
pany by  reason  of  the  alleged  facts  respecting  the  Mexican 
grant,  San  Jose,  or  by  reason  of  that  provision  of  the  act  of 
July  27, 1866,  which  declares  "that  if  said  route  shall  be  found 
upon  the  line  of  any  other  railroad  route,  to  aid  in  the  construc- 
tion of  which  lands  have  been  heretofore  granted  by  the  United 
States,  as  far  as  the  routes  are  u|)on  the  same  general  line,  the 
amount  of  land  heretofore  granted  shall  be  deducted  from  the 
amount  granted  by  this  act.''  In  the  third  section  of  the  act 
of  July  27,  1866,  is  to  be  found  the  terms  of  the  grant  to  the 
Southern  Pacific  Company,  as  well  as  that  to  the  Atlantic  and 
Pacific  Company,  since  the  act  of  March  3,  1871,  refers  to  sec- 
tion 18  of  the  act  of  July  27, 1866,  and  that  in  turn  to  the  third 
section  of  the  same  act  for  the  terms  of  the  grant. 

In  addition  to  the  proviso  to  which  the  grant  to  the  Southern 
Pacific  Company  was  made  subject  by  the  act  of  March  3, 1871, 
the  grant  to  that  company  was  also  made  subject  to  the  pro- 
vision that  if  the  route  it  was  authorized  to  designate  should  be 
found  to  be  upon  the  line  of  any  other  railroad  route,  to  aid  in 
the  construction  of  which  lands  have  been  heretofore  granted 
by  the  United  States,  "  as  far  as  the  routes  are  upon  the  same 
general  line,  the  amount  of  land  heretofore  granted  shall  be 
deducted  from  the  amount  granted  by  this  act."  The  grant  to 
the  Atlantic  and  Pacific  Company  was  the  prior  grant,  and  the 
amount  of  land  granted  to  it  was  ten  sections  per  mile  on  each 
gide  of  its  road  when  it  passes  through  a  state.    This  amount^ 
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by  the  provision  anuexed  to  the  grant  to  the  Southern  Pacific 
Company,  is  to  be  deducted  from  the  grant  to  that  company 
where  the  routes  are  upon  the  same  general  line;  and,  as  the 
grant  to  the  Southern  Pacific  Company  was  also  ten  sections  per 
mile  on  each  side  of  its  road,  it  results  that  no  land  was  granted 
to  the  Southern  Pacific  Company  where  tlie  routes  of  the  two 
roads  are  upon  the  same  general  line.  The  allegations  of  the 
bill,  which,  upon  demurrer,  are  to  be  taken  as  true,  being  that 
the  route  of  the  Southern  Pacific  Railroad  Company  as  located 
and  constructed  is  upon  the  same  general  line  as  that  of  the 
Atlantic  and  Pacific  Railroad  Company,  as  designated  under  the 
act  of  July  27,  1866,  and  that  all  the  lands  in  suit  herein  are 
situated  opjx)site  to  that  portion  of  said  routes  which  are  upon 
the  same  general  line,  I  am  of  opinion  that  in  this  res[)ect  the 
bill  states  a  good  cause  of  action.  I  am  also  of  opinion  that 
the  allegations  in  respect  to  the  Mexican  grant,  San  Jose,  are  suf- 
ficient, if  true,  to  invalidate  the  patents.  The  allegations  show 
that  that  grant  was  sub  judice  at  the  date  of  the  grant  to  the 
Southern  Pacific  Company,  to  wit,  March  3,  1871,  and  that  the 
lands  in  controversy  were  claimed  to  be  within  the  boundaries  of 
the  Mexican  grant  up  to  March  1, 1872.  If  such  was  the  fact,  the 
lands  in  controversy  were  not  public  lands  within  the  meaning  of 
the  grant  to  the  railroad  company.  {NewliaU  v.  Sanger^  92  U.  8. 
762 ;  Doolan  v.  Carr,  1 25  U.  S.  6 1 8 ;  United  States  v.  MeLaughlin^ 
127  U.  S.  428.)  It  is  argued  by  counsel  for  some  of  the  defend- 
ants that  the  San  Jose  grant  was  one  by  specific  boundaries,  and 
that,  it  having  been  ultimately  ascertained  by  the  government 
that  the  lands  in  controversy  were  not  embraced  within  those 
boundaries,  they  were  all  the  time  public  lands,  and  therefore 
subject  to  the  grant  to  the  railroad  company.  It  is  for  the  very 
reason  that  the  grant  was  one  by  specific  boundaries,  coupled 
with  the  alleged  fact  that  the  lands  in  controversy  were  within 
the  claimed  limits  of  that  grant  at  the  time  of  the  grant  to  the 
railroad  company,  that  prevents  the  latter  grant  from  attaching 
to  them.     (Authorities,  supra.) 

But  one  other  point  remains  to  be  considered,  and  that  is  that 
the  bill  shows  on  its  face  such  laches  as  that  a  court  of  equity 
should  refuse  to  grant  any  relief^  at  least  as  against  those  who 
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are  purchasers  from  the  railroad  company.  It  is  sufficient  to 
say  in  response  to  this  that  the  case  here  is  not  one  in  which  the 
government  has  allowed  its  name  to  be  used  for  the  sole  benefit 
of  a  private  person,  in  which  event  it  would  be  a  mere  nominal 
complainant;  but  here  the  government  is  the  real  party  com- 
plainant, seeking  the  enforcement  of  its  own  rights,  and  is  there- 
fore not  bound  by  any  statute  of  limitations  nor  barred  by  any 
laches  of  its  officers,  however  gross.  (  United  States  v.  Beebe,  127 
U.  S.  338,)  It  results  from  these  views  that  the  demurrers  in 
each  of  the  cases  should  be  overruled,  with  leave  to  the  defend- 
ants to  answer  within  the  usual  time.     Ordered  accordingly. 


Sanborn  Map  &  Pub.  Co.  v.  Dakin  Pub.  Co.  et  al. 

CisariT  CouBT,  Nobthxbn  Distbict  of  Califobstia. 

June  10,  1889. 

1.  CoprBiOBT — iNTBiiroEitEifT.  —  Oouiplaiuiint  sold  a  copyright  insurance  map  to 

H.  &  M.,  who  employed  defendants  to  correct  it,  by  reason  of  changes  from 
time  to  time  in  buildings,  etc.,  afiecting  risks.  Defendants,  in  making  such 
ourrections,  used  pasters  on  complainant's  map,  and  retraced  portions  of  said 
map.  and  in  some  instances  reproduced  whole  sheets  of  said  map,  by  rehtho- 
graphing  it.  Held,  that  while  defendants  could  correct  the  map  by  putting 
thereon  their  pasters  of  such  corrections,  nevertheless  it  was  an  infringement 
to  retrace  any  material  part  of  complainant's  map,  or  to  reproduce  any  material 
part  thereof  in  making  such  corrections. 

2.  8akx  —  iNJUNcnoM — Accounting.  —  Complainant,  in  such  case,  is  entitled  to  an 

interlocutory  decree  enjoining  further  infringements,  and  to  an  accounting  for 
damages. 

Beforie  Sawyer,  Circuit  Judge. 

In  equity.  Infringement  of  copyright.  Application  fur 
injunction.  ^ 

Messrs.  Langhom  &  Miller^  for  complainant. 

Messrs.  Van  Ness  &  Roche,  for  defendants. 

Sawyer,  Circuit  Judge  (orally).  This  is  a  suit  for  the  in- 
fringement of  a  copyright  of  a  map  showing  the  improvements  on 
properly  and  on  the  surrounding  property  as  affecting  the  risks 
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for  the  benefit  of  fire  insurance  conipauias,  so  that  they  can  have 
the  map  at  hand  in  their  offices,  and  know  the  character  of  their 
risks,  which  are  noted  on  the  map.  This  map  is  copyrighted 
by  the  Sanborn  Map  and  Publishing  Company.  That  company 
sold  a  copy  of  its  map,  or  book  of  maps,  I  should  say  (each  page 
covers  one  or  more  blocks),  to  Hutchinson  and  Mann.  Hutch- 
inson and  Mann  made  corrections  on  it,  as  the  risks  changed 
from  time  to  time,  and  they  procured  (the  defendant)  the  Dakia 
Publishing  Company  to  go  over  the  field,  note  the  changes,  and 
make  the  corrections  on  the  map.  That  company  made  the 
corrections  by  putting  on  pasters,  showing  the  changes  made,  on 
the  map  which  Hutchinson  and  Mann  had  purchased  from  the 
Sanborn  Map  and  Publishing  Company,  and  often  by  retracing 
and  reproducing  portions  not  by  pasters.  It  is  claimed  that 
defendants,  at  the  request  of  Hutchinson  and  Mann,  had  a  right 
to  do  that.  The  owners  certainly  had  a  right  to  do  anything 
they  pleased  with  the  map  purchased  from  complainant  so  far 
as  making  changes  and  putting  on  pasters  is  concerned;  but 
they  did  more  than  that.  They  reproduced  portions  of  the 
map,  sometimes  nearly  a  whole  sheet.  When  the  corrections 
were  so  many  that  they  found  jt  cheaper  and  better  to  make 
out  a  sheet  than  to  make  the  corrections  on  it  by  pasters  in  the 
book,  they  did  so,  and  then  relithographed  it,  and  reproduced 
the  page,  multiplying  the  copies,  and  often,  doubtless,  supply- 
ing the  copies  to  other  companies  having  complainant's  maps  or 
books  of  maps.  While  they  had  a  right  to  put  on  pasters,  cut 
the  map  to  pieces,  and  destroy  it,  they  had  no  right  to  retrace 
or  reproduce  and  multiply  any  material  part  of  the  map.  In 
some  instances  they  took  whole  sheets,  made  several  changes  in 
them,  relithographed  those  sheets  so  amended,  and  used  them, 
and  doubtless  furnished  them  to  others  to  use.  If  they  can  do 
that  on  one  sheet,  they  can  do  it  on  two,  three,  or  four,  and 
finally  reproduce  the  whole  book,  availing  themselves  of  the 
plaintiflT's  works  as  to  all  except  the  changes.  If  they  can 
reproduce  it  once,  they  can  do  it  a  dozen  times.  If  they  can  do 
it  for  one  man  they  can  do  it  for  every  insurance  company,  and 
multiply  the  work  indefinitely  to  the  great  injury  of  the  owner 
of  the  copyright.     In  my  judgment,  the  reproduction,  the  re- 
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tracing,  or  relitliographing  of  any  material  part  of  the  map  is 
an  infringement  of  the  copyright.  To  the  extent  of  the  repro- 
duction of  compIainant^s  work,  defendants  are  liable  for  an 
infringement,  and  there  must  be  a  decree  restraining  them  from 
so  infringing.  There  will  be  a  reference  to  the  standing  master 
to  ascertain  the  profits  in  pursuance  of  these  suggestions.  It  is 
an  infringement  to  retrace  or  reproduce  any  material  portion  of 
the  map.  The  mere  putting  on  of  the  pasters  and  destroying 
the  sheet,  without  reproducing  any  part  of  it,  I  do  not  think  is 
an  infringement.  An  accounting  will  be  taken  in  accordance 
with  that  principle. 


Hewitt  v.  Story  et  al. 

CiBCUiT  CouBT,  SorrrHBBN  D18TBICT  OF  California. 

June  17,  1889. 

1.  Pleading  —  Pleas  in  Abatement — When  to  be  Filed. —The  act  of  Congress  of 
M&rch  3,  1875,  section  5,  provides  "  that  if,  in  any  snit  commenced  in  a  circuit 
court,  or  removed  from  a  state  court  to  a  circuit  court  of  tlie  United  States,  it 
shall  appear  to  the  satisfaction  of  said  circuit  court,  at  any  time  after  such  suit 
has  been  brought  or  removed  thereto,  that  such  suit  does  not  ....  involve  a 
dispute  ....  properly  within  the  jurisdiction  of  said  circuit  court,  or  that  the 
IMrties  to  said  suit  have  been  improperly  or  collusively  made  or  joined  .... 
for  the  purpose  of  creating  a  case  cognizable  or  removable  under  this  act,  the 
said  circuit  court  shall  proceed  no  further  therein."  Rule  9  of  the  circuit  court 
provides  that  *'  when  any  matter  in  abatement,  other  than  such  as  affects  the 
Jurisdiction  of  the  court,  shall  be  pleaded  in  the  same  answer  with  matter  in 
bar  or  to  the  merits,  or  simultaneously  with  an  answer  of  matter  in  bar  or  to  the 
merits,  the  matter  so  pleaded  in  abatement  shall  be  deemed  to  be  waived."  Held, 
that  neither  the  act  nor  the  rule  authorizes  the  plea  to  the  jurisdiction  to  be 
entered  after  answer  to  the  merits,  and  after  the  commencement  of  taking 
testimony. 

Before  Ross,  District  Judge. 

In  equity.     On  motions  to  strike  out  plea,  and  to  dismiss. 

Messrs,  liowell  &  RoweUy  and  Mr.  John  A.  Wright  (Mr.  A.  W. 
Thompson,  and  Messrs.  Brousseau  &  Hatch,  of  counsel),  for  com- 
plainant. 

Mr.  George  E.  Otis,  and  Mr.  Byron  Waters  {Mr.  R.  E. 
Houghton,  of  counsel),  for  defendants. 
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Roes,  J.  The  original  bill  in  this  case  was  filed  more  thaa 
two  years  ago,  having  for  its  object  the  establishment  6(  the 
complainant's  alleged  riglit  to  600  inches  of  the  water  of  the 
Santa  Ana  River,  and  the  securing  him  in  its  use.  Without 
filing  any  plea  in  abatement,  the  defendants,  who  are  many  in 
number,  answered  to  the  merits  of  the  bill,  and  iu  due  course  the 
taking  of  testimony  was  commenced  before  the  examiner,  and 
continued  from  time  to  time  for  a  considerable  period.  The 
complainant  was  then,  on  motion,  of  which  notice  was  required 
to  be  given,  allowed  to  file  an  amended  bill,  in  which  the  claim 
made  in  the  original  bill  was  reduced  from  600  to  333J  inches 
of  the  water  in  question.  In  granting  the  motion  of  complainant 
to  file  the  amended  bill,  it  was,  on  motion  of  the  respondents 
and  upon  complainant's  consent,  and  in  consideration  of  the  fact 
that  the  taking  of  such  testimony  had  cost  the  respective  parties 
large  sums  of  money  and  consumed  much  time,  further  ordered 
as  follows:  — 

"That  all  of  the  testimony  heretofore  taken  herein,  with  each 
and  all,  and  subject  to  each  and  all  of  the  several  exceptions 
thereto,  be  held,  deemed,  and  regarded  as  being  taken  upon  the 
said  amended  bill  of  complaint,  and  the  pleadings  hereafter  to 
be  made  thereto,  so  far  as  the  same  is  or  may  be  applicable  to 
such  amended  bill  of  complaint,  the  answers  thereto,  and  the 
issues  pre3ente<l  thereby." 

The  amended  bill  was  duly  served  on  the  respondents,  who 
obtained  extensions  of  time  to  plead  thereto  to  February  4, 1889, 
on  which  day,  without  filing  any  plea  in  abatement  or  to  the 
jurisdiction,  they  answered  the  amended  bill  on  the  merits. 
To  that  answer  complainant,  on  the  same  day,  filed  his  replica- 
tion. February  20,  1889,  was  then  fixed  upon  by  the  ex- 
aminer for  the  resumption  of  the  taking  of  testimony,  of  which 
due  notice  was  given  to  the  respective  parties.  Upon  the  repre- 
sentation of  res}>ondents'  counsel  that  they  desired  to  amend 
their  answer,  and  by  consent  of  counsel  for  complainant,  the 
matter  was  postponed  until  March  6th,  at  which  time  the 
respective  parties  appeare<l  before  the  examiner,  and  then  and 
there  entered  into  this  stipulation:  — 

"It  is  hereby  stipulated  that  the  respondents  may  amend 
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their  answers  to  GonipIainant\s  amended  bill  of  complaint  herein 
on  or  before  March  18,  1889,  by  serving  and  filing  joint  or 
several  answers  thereto,  as  they  may  be  advised;  that  said 
answer  or  answers  shall  be  served  on  complainant's  solicitors 
on  or  before  said  eighteenth  day  of. March,  1889;  that  verifica- 
tion of  said  answer  or  answers,  and  verification  of  all  objections, 
exceptions,  or  replications  thereto,  is  and  are  waived;  that,  in 
case  complainant  objects  or  accepts  to  any  of  said  answers,  snch 
objections  or  exceptions,  leave  of  the  court  being  obtained,  shall, 
i]]K>n  two  days'  notice  to  respondents'  solicitors,  be  set  down  for 
hearing  by  said  court  on  or  before  March  22,  1889;  that  the 
further  taking  of  testimony  by  and  before  Charles  L.  Batcheller, 
the  examiner  for  said  court,  shall  be  set  for  and  resumed  on 
Tuesday,  March  26,  1889,  at  eleven  o'clock  a.  m.  ;  that  all  of 
the  testimony  heretofore  taken  before  said  examiner  on  the  origi- 
nal bill  of  complaint  and  answers  thereto  shall  be  deemed,  held, 
and  regarded  as  having  been  taken  upon  the  issues  framed  by 
said  amended  bill  of  complaint  and  amended  answer  or  answers 
thereto,  so  far  as  applicable,  without  taking  the  same  anew,  sub- 
ject, however,  to  all  objections  taken  at  and  upon  the  former 
hearings  before  said  examiner,  and  as  by  him  noted  in  said  testi- 
mony, subject,  however,  to  being  read  and  signed  by  the  respect- 
ive witnesses." 

On  May  18th,  instead  of  answering,  counsel  for  the  respond- 
ent, F.  E.  Brown,  filed  a  plea  to  the  jurisdiction,  in  which  is  set 
forth,  on  information  and  belief,  that  the  w^mplainant  was  not 
at  the  time  of  filing  his  bill,  and  is  not  now,  a  citizen  of  the 
state  of  New  York,  as  is  therein  alleged,  but  that  he  then  was 
and  still  is  a  citizen  of  the  state  of  California,  and  that  other 
persons  claiming  under  the  same  title  with  complainant  inter- 
ests in  the  property  which  is  the  subject  of  the  suit,  are  citizens 
of  the  state  of  California,  but  are  not  made  ])arties  complainant 
or  defendant;  and  that  it  is  not  in  the  bill  made  to  appear  that 
such  other  persons,  or  any  of  them,  were  requested  to  and  refused 
to  join  with  complainant  in  bringing  the  suit;  and  that  the  suit 
does  not  really  and  substantially  involve  a  dispute  or  contro- 
versy properly  within  the  jurisdiction  of  this  court,  in  this: 
that  parties  have  been  improperly  or  collusively  made  and  joined 
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as  defendants  for  the  purpose  of  creating  a  case  cognizable  by 
this  court.  A  motion  was  thereupon  made  on  the  part  of  the 
complainant  to  strike  this  plea  from  the  files  of  the  case,  and 
that  motion,  together  with  a  motion  to  dismiss  the  suit,  upon 
the  same  grounds  as  those  stated  in  the  plea,  having  been  argued 
by  the  respective  parties,  are  now  to  be  determined. 

The  plea  is  attempted  to  be  justified  by  section  5  of  the  act 
of  Congress  of  March  3,  1875,  and  by  rule  9  of  this  court,  as 
amended  in  January,  1882.  By  the  act  referred  to  it  is  pro- 
vided "that  if,  in  any  suit  commenced  in  a  circuit  court,  or 
removed  from  a  state  court  to  a  circuit  court  of  the  United 
States,  it  shall  appear  to  the  satisfaction  of  said  circuit  court, 
at  any  time  after  such  suit  has  been  brought  or  removed  thereto, 
that  such  suit  does  not  really  and  substantially  involve  a  dis- 
pute or  controversy  properly  within  the  jurisdiction  of  said  cir- 
cuit court,  or  that  the  parties  to  said  suit  have  been  improi)erIy 
or  collusively  made  or  joined,  either  as  plaintiffs  or  defend- 
ants, for  the  purpose  of  creating  a  case  cognizable  or  removable 
under  this  act,  the  said  circuit  court  shall  proceed  no  further 
therein,  but  shall  dismiss  the  suit,  or  remand  it  to  the  court 
from  which  it  was  removed,  as  justice  may  require.'' 

I  understand  the  supreme  court  to  have  held,  in  effect,  iti 
the  case  of  IlaHog  v.  Memory ^  116  U.  S.  588,  that  this  act  has 
not  altered  the  theretofore  well-settled  rule  that,  when  the  citi- 
zenship necessary  for  the  jurisdiction  of  the  federal  courts 
appeared  on  the  face  of  the  record,  evidence  to  contradict  the 
record  was  not  admissible,  except  under  a  plea  iu  abatement  in 
the  nature  of  a  plea  to  the  jurisdiction,  and  that  a  plea  to  the 
merits  was  a  waiver  of  such  a  plea  to  the  jurisdiction;  but 
that,  notwithstanding  the  parties  continue  bound  by  that  rule, 
"if  in  the  course  of  a  trial  it  ap(>ears  by  evidence,  which  is 
admissible  under  the  pleadings  and  pertinent  to  the  issues  joined, 
that  the  suit  does  not  really  and  substantially  involve  a  dispute 
of  which  the  court  has  cognizance,  or  that  the  parties  have  been 
improperly  or  collusively  made  or  joined  for  the  purpose  of 
craating  a  cognizable  case,  the  court  may  stop  all  further  pro- 
ceedings, and  dismiss  the  suit,-"  and,  further,  "if,  from  any 
Bource,  the  court  is  led  to  suspect  that  its  jurisdiction  has  been 
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imposed  upon  by  the  collusion  of  the  parties,  or  in  any  other 
way,  it  may  at  once,  of  its  own  motion,  cause  the  necessary 
inquiry  to  be  made,  either  by  having  the  proper  issue  joined 
and  tried,  or  by  some  other  appropriate  form  of  proceeding, 
and  act  as  justice  may  require  for  its  own  protection  against 
fraud  or  imposition.'^ 

It  is  one  thing  for  the  court,  in  the  interest  of  justice  and  in 
the  exercise  of  the  power  conferred,  and  duty  impased  upon  it 
by  the  act  of  1875,  whenever  it  has  reason  to  suspect  that  its 
jurisiliction  is  being  imposed  upon,  of  its  own  motion  to  cause 
the  necessary  inquiry  to  be  made,  to  the  end  that  all  further 
proceedings  may  be  stopped,  and  the  suit  be  dismissed  in  the 
event  it  should  be  found  that  a  fraud  upon  its  jurisdiction  has 
been  committed,  and  quite  another  thing  for  parties  to  interpose 
pleas  out  of  the  regular  and  established  order  of  proceedings* 
If  the  plea  in  question  was  properly  filed,  it  might  with  equal 
propriety  have  been  withheld  until  all  of  the  testimony  should 
be  taken  and  then  put  in.  It  was  too  late  when  filed,  or  it 
would  not  have  been  too  late  then.  That  parties  have  the  right, 
after  answering  to  the  merits  and  permitting  testimony  to  bo 
taken,  thereby  entailing  expense  upon  the  opposite  party  and 
consuming  tlie  time  of  the  court  and  its  officers,  to  interpose  a 
plea  to  the  jurisdiction,  which  from  its  very  nature  is  a  matter 
to  be  first  disposed  of,  and  which,  under  the  long-established 
practice,  should  be  interposed  before  answer  to  the  merits,  seems 
to  me  out  of  all  reason.  Such  a  practice  should  never  be  tol- 
erated in  the  absence  of  a  statutory  requirement,  for  it  would 
lead  to  unnecessary  expense  to  the  parties,  and  to  great  uncer- 
tainty, delay,  and  inconvenience  in  the  proceedings  of  the  court, 
I  see  nothing  in  the  act  of  1876,  or  in  rule  9  of  this  court  as 
amended  in  1882,  which  at  all  sustains  the  position  of  respondent 
that  such  a  plea  may  be  filed  by  a  party  at  any  time;  and  that 
the  same  view  of  the  act  of  1875  was  taken  by  the  supreme 
court  seems  to  me  to  be  clear  from  the  opinion  in  Hartog  v. 
Memory^  supra,  in  which  it  is  in  terms  stated  that  in  its  general 
scope  the  rule  prevailing  prior  to  the  passage  of  that  act  has 
not  been  altered,  but  that  the  statute  did  change  the  rule  so 

&r  as  "to  allow  the  court  at  any  time,  without  plea  and  with- 
XIV.  Bawy.— «. 
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out  motion,  to  'stop  all  further  proceedings,  and  disraiss  the 
suit  the  moment  a  fraud  on  its  jurisdiction  was  discovered/ '' 
"Neither  party  has  the  right,  however,"  continued  the  court, 
"without  pleading  at  the  proper  time,  and  in  the  proper  way, 
to  introduce  evidence,  the  only  purpose  of  which  is  to  make  out 
a  case  for  dismissal.  The  parties  cannot  call  on  the  court  to  go 
behind  the  averments  of  citizenship  in  tl>e  record,  except  by 
a  plea  to  the  jurisdictiou,  or  some  other  appropriate  ibrm  of 
proceedings." 

Nor  is  there  anything  in  rule  9  of  this  court,  as  amended  in 
1882,  to  sustain  the  position  taken  by  respondent.     As  amended, 
it  reads :   "  Rule  9.    Matters  in  abatenient.     All  matters  in  abate- 
ment shall  be  set  up  in  a  separate  preliminary  answer,  in  the 
nature  of  a  plea  in  abatement,  to  which  the  plaintiff  may  reply 
or  demur;  and  the  issue  so  joined  shall  be  determined  by  the 
court  before  the  matters  in  bar  are  pleaded.     And  when  any 
matter  in  abatement,  other  than  such  as  affects  the  jurisdiction 
of  the  court,  shall  be  pleaded  in  the  same  answer  with  matter 
in  bar  or  to  the  merits,  or  simultaneously  with  an  answer  of 
matter  in  bar  or  to  the  merits,  the  matter  so  pleaded  in  abate- 
ment shall   be  deemed  to  be  waived.     When   the  matter  so 
pleaded  in  abatement  consists  of  matter  of  fact,  the  plea  or  pre- 
liminary answer  shall  be  sworn  to;  and  when  matters  showing 
that  the  court   has  no  jurisdiction,   which   might   have  been 
pleaded  in  abatement,  are  first  developed  during  the  proceed- 
ings in  the  cause  upon  the  merits,  the  court  will,  upon  its  own 
motion,  dismiss  or  remand  the  case,  in  pursuance  of  the  require- 
ment of  section  5  of  the  act  of  March  3,  1875,  and  in  its  dis- 
cretion, tax  the  costs  of  such  proceedings  upon  the  merits,  so 
far  as  is  practicable,  to  the  party  most  in  fault  in  not  presenting 
such  matters  in  some  proper  mode  before  proceeding  upon  the 
merits."     The  particular  clause  of  this  rule  relied  upon  by 
respondent  is  that  reading:   "And  when  any  matter  in  abate- 
ment, other  than  such  as  affects  the  jurisdictiou  of  the  court, 
shall  be  plca<led  in  the  same  answer  with  matter  in  bar  or  to  the 
merits,  or  simultaneously  with  an  answer  of  matter  ip  bar  or  to 
the  merits,  the  matter  so  pleaded  in  abatement  shall  be  deemed 
to  be  waived."     Even   if*  this  was  saying  that  such  matter 
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in  abatement  as  affects  the  jurisdictiou  of  the  court  may  be 
pleaded  in  the  same  answer  with  matter  in  bar  or  to  the  merits, 
or  simultaoeoLisIy  with  au  answer  of  matter  in  bar  or  to  the 
merits,  it  would  be  no  authority  for  the  position  of  the  respond- 
ent in  the  present  case,  where  the  right  is  claimed,  to  inter}K>se 
the  plea  after  answer  to  the  merits,  and  after  the  commencement 
of  the  taking  of  testimony. 

A  reference  to  the  opinion  of  Judge  Sawyer,  however,  in 
the  case  of  Sharon  v.  Hilly  10  Sawy.  666,  will  show  that  tlie 
clause  of  rule  9,  relied  on  by  respondent,  was  inserted  by  that 
learne<l  judge  because  of  a  doubt  entertained  by  him  as  to  whether 
the  supreme  court  would  hold  that,  siuce  the  passage  of  the  act 
of  1875,  the  jurisdictional  question  might  be  raised  in  the  answer, 
where  no  plea  in  abatement  had  been  interposed,  although  at  the 
same  time  expressing  his  own  opinion  that  the  old  rule  had  not 
been  changed  by  the  act.  "No  decision  of  the  supreme  court,'^ 
said  he,  "made  since  the  passage  of  that  act,  as  to  whether  this 
jurisdictional  question  may  be  raised  in  the  general  answer,  where 
it  has  not  in  fact  been  otherwise  presented,  has  been  brought  to 
my  notice  by  counsel ;  and  it  has  not  been  very  clear  to  my  mind 
what  the  ruling  of  the  supreme  court  would  be,  were  that  point 
so  presented.     In   my  opinion,  however,  the  former  decision 

should  be  followed  still The  question  is  by  no  means 

new  to  me;  and,  in  consequence  of  the  doubt  above  expressed, 
where  no  plea  in  abatement  is  intenposed,  this  court  in  January, 
1882,  amended  rule  9  of  its  rules  of  practice  so  as  to  read"  as 
above  quoted.  (10  Sawy.  669,  670.)  *  Judge  Sawyer  proceeds 
to  say,  in  the  same  opinion,  that  it  is  as  important  now  to  deter- 
mine the  question  of  jurisdiction  upon  a  plea  in  abatement  before 
going  into  the  merits  at  large  as 'it  ever  was,  and  that  he  sees  in 
the  act  of  1875  no  satisfactory  indication  of  an  intention  on  the 
part  of  Congress  to  change  the  rule  theretofore  prevailing  in 
resjiect  to  that  matter.  Such  being  my  own  opinion,  also,  the 
complainant's  motion  is  granted,  and  an  order  will  be  entered 
striking  out  the  plea  of  the  respondent  Brown.  There  being 
nothing  in  the  present  stage  of  the  case  to  justify  its  dismissal, 
the  motion  to  dismiss  is  denied. 
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The  First  National  Bank  of   Salem  v.  The  Salem 
Capitol  Flour  Mills  Company,  et  al. 

ClBCUIT  GOUBT,  DiSTBICT  OF  ObBOON. 

June  17,  1889. 

1.  Bale  of  Pbopebtt  uf  Trust.  —  A  sale  of  property  "in  tnint,"  held  under  the 

circuniHtanceH  not  to  lie  a  8ule  in  trust  to  pay  the  debts  of  the  vendor. 

2.  Grantor's  Lien.— A  grantor's  lieu  on  the  pro miscH  conveyed,  for  the  purchase 

price,  is  a  personal  privilege,  not  assigtiable  with  the  debt,  nor  can  the  creditor 
of  the  grantor  be  subrogated  to  the  same. 

8.  PcBCHASB  OF  Ktock  BY  A  CoBpOBATiON.  —  In  the  ab.sence  of  any  statute  to  the 
contrary,  a  corporation  may  purchase  and  dispose  of  its  own  stock,  provided  the 
same  is  done  in  good  faith,  without  intent  to  injure  the  creditors  thereof,  and 
they  are  not  injured  thereby. 

4.  Execution  of  Deed  by  an  Attobney. — An  attorney  of  a  corporation  must  exe- 
cute a  deed  in  the  name  of  his  principal,  but  under  his  own  hand  and  seal. 

Before  Deady,  District  Judge. 
3fr.  Tilmon  Ford,  for  plaintiff. 
Mr.  WlUiam  B,  GilbeH,  for  defendant  Stuart. 
Jir.  John  3L  Bowery  for  defendants^  Kelly  and  McDonald. 

Deady,  J.  This  suit  is  brought  by  the  First  National  Bank 
of  Salera,  hereafter  called  herein  the  "  Salem"  bank,  to  enforce 
the  Hen  of  a  mortgage  given  by  the  Salem  (Oregon)  Capitol 
Flour  Mills  Company,  hereafter  called  herein  the  "Scotch" 
company,  to  secure  the  payment  of  its  note  for  $30,000. 

William  Stuart,  who  held  a  prior  mortgage  on  the  same  prop- 
erty, executed  by  the  City  of  Salem  Company,  hereafter  called 
herein  the  "  Oregon  "  company,  to  secure  the  payment  of  $71 ,940, 
with  interest,  was  made  defendant.  He  appeared  and  filed  a 
cross-bill,  in  which  he  admitted  the  claim  of  the  plaintiff  and 
asked  to  have  his  mortgai^e  enforced. 

Joseph  Kelly  and  R.  McDonald  were  also  made  defendants, 
the  former  being  a  British  subject,  and  the  latter  a  citizen  of 
Rhode  Island,  on  the  ground  that  they  pretend  to  have  some 
interest  in  the  property,  as  the  judgment  creditors  of  the  "Ore- 
gon" company. 

The  case  was  before  the  court  on  a  demurrer  of  the  defend- 
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ants,  Kelly  and  McDonald,  to  the  cro&s-bill  of  the  defendant 
Stuart,  when  the  demurrer  was  overruled.     (31  Fed.  Rep.  580.) 

Thereafter  the  defendant  Stuart  died,  and  the  cross-bill  was 
revived  in  the  name  of  Hutj;h  Lyon,  Alexander  Stuart,  and 
others,  the  executoi^s  of  the  will  of  the  deceased. 

In  the  fullness  of  time,  the  case  was  put  at  issue,  and  heard 
on  the  amended  bill,  the  cross-bill,  and  the  revivor  thereof,  the 
answers  of  the  defendants,  Kelly  and  McDonald,  the  replica- 
tions thereto,  and  the  testimony  taken  before  an  examiner. 

From  these  it  appears  that  on 'and  l>e  fore  August  2,  1883, 
the  "Oregon"  company  was  and  still  is  a  corporation  formed 
under  the  laws  of  Oregon,  with  its  principal  place  of  busine&s 
at  Salem ;  that  on  said  day  said  corporation,  in  pursuance  of  a 
resolution  of  its  directors,  made  and  delivere<l  its  promissory 
note  to  the  defendant,  William  Stuart,  a  British  subject,  and  a 
resident  of  Scotland,  for  the  sura  of  $71,940,  payable  on  August 
1,  1888,  with  interest  at  nine  per  centum  per  annum,  payable 
half-yearly,  for  which  interest,  ten  additional  notes  were  given 
at  the  same  time  and  made  payable  acconlingly,  wMth  interest 
thereon  at  ten  {)er centum  per  annum  after  maturity;  and  at  the 
same  time,  and  in  pursuance  of  the  like  authority,  said  corpo- 
ration duly  executed  and  delivered  to  said  Stuart,  as  a  security 
for  the  payment  of  said  principal  and  interest,  a  mortgage  on 
its  real  property,  situate  in  and  about  Salem,  Marion  County, 
Oregon,  including  its  flour  mills  and  Santiam  water  privileges; 
and  also  a  mortgage  on  some  village  lots  and  parcels  of  land  in 
Polk  County,  Oregon. 

The  resolutions  of  the  directors,  providing  for  the  making  of 
these  notes  and  the  execution  of  these  mortgages,  state  that  "  it 
is  considered  to  the  best  interests  of  the  corporation  to  buy  in 
and  obtain  654  shares  of  its  own  stock,  now  held  bv  the  follow- 
ing  persons,''  naming  them,  fifteen  in  number;  that  "it  is 
necessary  to  raise  upon  its  (the  corporation)  credit  $71,940,  to 
pay  for  said  stock;"  and  they  authorize  and  direct  "the  presi- 
dent and  secretary"  of  the  corporation  to  borrow  that  amount 
from  the  defendant  Stuart,  and  give  him  its  notes  and  mort- 
gages thei'efor,  as  was  done. 

The  actual  circumstances  out  of  which  this  transaction  arose 
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are  as  follows ;  The  capital  st(x;k  of  the  corporation  consititcd 
of  2,000  shares,  of  the  par  value  of  $100  each,  of  which  it  does 
Dot  appear  how  much  was  ever  i.ssue<l.  William  Ileid  was  a 
large  shareholder  iu  the  cor(>(>ration,  and  the  president  and 
manager  of  the  same,  from  its  formation.  The  owners  of  the 
654  shares  of  the  stock  l)ecame  dissatisfied  with  his  manage- 
ment and  determiue<l  to  sell  out  or  buy  a  controlling  interest  in 
the  corj)oration.  At  this  juncture,  about  May  1,  1883,  tlie 
defendant  Stuart,  who  was  also  a  large  shareholder,  arriveil  iu 
Oregon  from  Scotland,  and  *'ifter  canvassing  the  subject  it  was 
agi*eed,  on  June  2d,  l)etween  himself,  lieid,  and  others,  holding 
a  majority  of  the  stock,  that  the  "discontents"  should  be 
bought  out  on  account  of  the  cor()oration  at  $110  a  share,  pay- 
able on  August  2(1,  following.  But  when  the  |>arties  came  to 
close  the  l>argain,  the  sellers  refused  to  take  the  obligation  of 
the  president  and  secretary  of  the  corporation  for  il\e  money, 
but  insisted  on  having  the  i)ersonal  guarantee  of  the  defendant 
Stuart.  This  he  at  first  flatly  refused,  but  after  much  j>ersua- 
Biou  and  serious  hesitation  he  consented,  the  pt^ident  assuring 
him  that  before  the  day  of  |x\yment  came  around,  the  shares 
could  and  would  be  resold  in  this  market  for  the  amount,  and 
the  obligation  thereby  discharged. 

Soon  after  Mr.  Stuart  returned  to  Scotland,  but  the  shares 
were  not  sold,  and  he  was  con)j>elIeil  to  advance  the  money  to 
pay  the  debt.  The  corporation  kept  the  shares  and  gave  him 
the  notes  and  mortgages,  as  aforesaid. 

On  March  24,  1844,  the  directors  of  the  "Oregon*'  company 
resolved  to  dispose  of  all  their  real  pn)))erty,  as  well  as  the 
wheat,  flour,  anil  grain  sacks  on  hand,  to  the  defendants,  Stuart 
and  James  Tait,  also  of  Scotland,  or  their  assignees,  upon  pay- 
ment of  the  actual  cost  j)rice  of  the  same  "as  so^mi  tis  said  price 
could  be  ascertained,  or  within  a  reasonable  time  thereafter;  the 
president  and  secretary  to  execute  and  deliver  the  pro|)er  con- 
veyances for  that  purpose  at  the  time  of  }>aymcnt  of  said  sum, 
so  to  be  ascertained." 

Afterwards,  on  April  17,1884,  said  directors  affirmed  this 
resolution  of  sale  in  favor  of  James  Macdonald,  of  Scotland, 
as  purchaser,  at  the  suggestion  of  said  Stuart  and  Tait,  that  he 
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would  take  the  pro5)erty  in  trust  for  the  *^ Scotch '^  company, 
then  being  formed  by  themselves  and  others  under  the  British 
company's  act  of  1862 ;  and  further,  that  said  Macdonaid,  either 
by  himself  or  agents,  should  have  the  right  to  inspect  the  books, 
papers,  and  accounts  of  the  "Oregon"  company,  tor  the  purpose 
of  ascertaining  the  first  cost  of  its  projjerty. 

On  April  28,  1884,  at  a  meeting  of  the  stockholders  of  the 
"Oregon"  cora})any,  at  which  1,001  shares  were  present  and 
voting,  there  being  1,179  then  issued,  the  resolutions  passed 
at  the  directors'  meetings  of  March  24  and  April  17,  1884, 
authorizing  the  sale  of  the  property  of  the  corporation  to  James 
Maedonald,  were  unanimously  ratified  and  confirmed,  and  the 
prior  mortgage  of  the  same  to  the  defendant  Stuart  was  also 
'*  confirmed,  ratified,  and  approved." 

Thereafter,  on  June  6,  1884,  at  a  meeting  of  the  directors  of 
the  company,  the  real  property  of  the  corporation  was  sche<luled 
and  valued  at  $230,694.68,  and  the  personal  pro|)erty,  less  "the 
book  debts  and  accounts,"  which  were  not  sold,  at  $164,023.36; 
in  all  $394,718.04.  And  at  a  meeting  of  said  directors,  held 
on  July  8,  1884,  at  which  were  present  James  Tait,  director, 
and  Alexander  Stuart,  agent  of  the  "Scotch"  company,  it  was 
resolved  that  inasmuch  as  said  agent  does  not  admit  the  correct- 
ness of  the  cost  of  certain  items  of  the  property  as  stated  in 
said  schedule,  and  it  has  been  agreed  between  the  directors  of 
the  "Oregon"  company  and  the  said  agent  and  director  of  the 
*^ Scotch"  company  that  said  items  shall  be  referred  for  final 
adjustment  to  a  committee  of  two  persons  from  each  company, 
at  Edinburgh,  William  B-eid  and  William  Stuart  to  act  for 
the  "Oregon"  company,  that  on  payment  by  said  agent  of 
$70,054.63  on  account  of  said  purchase,  the  president  and 
secretary  do  make  the  necessary  conveyances  of  the  property, 
subject  to  the  adjustment  to  be  made  by  said  committee  and  to 
the  payment  of  the  mortgage  of  the  defendant  Stuart. 

On  July  10,  1884,  the  "Oregon"  company,  by  its  deed,  duly 
executed  by  William  Reid,  its  president,  and  William  N.  Ladue, 
its  secretary,  conveyed  the  property  in  question  to  James  Mae- 
donald of  Eklinburgh,  Scotland,  "in  trust"  for  any  corporation 
that  might  be  organized  to  take  and  hold  the  same.     The  deed 
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pur|X)rts  to  be  made  in  pursuance  of  the  resolutions  passed  at 
the  meetings  of  the  directors,  held  on  March  25  and  April  17, 
1884,  and  the  resolution  passed  at  the  meeting  of  stockholders, 
held  on  April  25,  1884,  and  for  the  consideration  of  $220,000, 
the  receipt  whereof  is  thereby  acknowledged. 

On  August  12,  1884,  a  meeting  of  the  stockholders  of  the 
"Oregon"  company  was  held,  at  which  1,022  shares  of  the 
stock  were  voted,  there  being  then  1,201  issued,  when  the  action 
of  the  directors  at  the  meeting  of  July  8,  1884,  in  the  matter 
of  the  adjustment  of  the  cost  of  certain  items  in  the  schedule  of 
the  property  of  the  corporation,  and  the  execution  of  the  deed 
to  James  Macdonald  by  the  president  and  secretary,  were  unani- 
mously ratified  and  approvetl. 

On  December  16, 1884,  said  James  Macdonald  duly  conveyed 
the  property  to  the  "Scotch"  company.  The  deed  recites  that 
the  property  was  "purchased"  for  the  "Scot<;h"  company,  and 
conveyed  temporarily  to  Macdonald,  "as  its  trustee,  the  con- 
sideration for  the  same  having  moved  wholly  from  the  said** 
"Scotch"  company;  and  that  it  is  the  object  of  the  cK)nveyance 
to  transfer  "the  legal  title"  to  the  same  to  the  "Scotch"  com- 
pany and  its  assigns. 

On  February  — ,  1887,  the  "Scotch"  company  duly  executed 
its  mortgage  to  the  defendant  Stuart,  on  a  tract  of  land  near 
Salem,  containing  five  acres,  more  or  less,  and  particularly 
described  in  the  amended  cross-bill  as  a  further  security  for  the 
loan  theretofore  made  by  said  Stuart  to  the  "  Oregon  "  company, 
it  .having  been  the  intention  of  the  parties  thereto  that  such 
proi>erty  should  be  included  in  the  mortgage  from  said  company 
to  said  Stuart,  from  which  it  was  omitted  by  inadvertence. 

On  November  17,  1886,  the  "Scotch"  company,  being  in  the 
possession  of  the  property  aforesaid,  duly  executed  and  delivered 
its  mortgage  upon  the  same  to  the  plaintiff,  the  "First  National 
Bank  of  Salem,"  Oregon,  and  a  citizen  of  said  state,  by  Robert 
Livingstone  of  Portland,  therein,  its  attorney  in  fact,  in  pur- 
suance and  by  authority  of  a  |>ower  of  attorney  to  him,  duly 
executed  by  said  company  on  September  2,  1886,  to  secure  the 
payment  of  its  note  of  even  date  therewith  for  the  sum  of 
$30,000,  and  payable  one  day  after  date  to  the  order  of  said 
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bank,  with  interest  at  ten  per  Centura  per  annum,  subject,  how- 
ever, to  the  prior  lien  of  the  mortgage  thereon,  theretofore  exe- 
cuted by  the  "Oregon"  company  to  the  defendant  Stuart,  to 
secure  the  payment  of  $71,940,  with  interest,  the  payment  of 
which  the  mortgagor  declares  it  has  assumed.  This  note  was 
given  for  prior  advances  made  to  the  "Scotch^'  company  by  the 
Salem  bank,  with  the  approval  of  the  bank  examiner. 

On  August  14,  1885,  the  directors  of  the  "Oregon''  com- 
pany, William  Reid,  A.  Shaw,  and  S.  M.  Elliott  voting  in  the 
affirmative,  and  William  N.  Ladue  in  the  negative,  passed  a 
resolution  stating  that  the  c()ri>oration  was  indebted  to  the  Ore- 
g»>n  and  Washington  Mortgage  Savings  Bank  of  Oregon,  a  cor- 
poration formed  under  the  laws  of  Oregon,  and  called  herein 
the  M.  &  S.  Bank,  in  various  sums  theretofore  advanced  by  the 
latter,  that  then  exceeded  $.'33,000,  and  directing  the  president, 
William  Reid,  and  the  directors,  Shaw  and  Elliott,  to  make 
and  deliver  to  said  M.  &  S.  Bank,  on  behalf  of  the  "Oregon" 
company,  one  promissory  note  for  $20,000  and  another  for 
$12,000,  payable  in  three  days  after  date. 

At  this  time  and  before  and  since  William  Reid  was  a  large 
stockholder  in  and  the  president  and  manager  of  the  M.  &  S. 
Bank.  The  notes  were  given  as  directed,  the  one  for  $20,000 
on  August  14,  and  the  one  for  $12,000  on  the  17th  of  the  same 
month,  and  some  time  after  their  maturity  the  former  was  trans- 
ferred to  the  defendant  McDonald,  and  the  latter  to  the  defend- 
ant Kelly,  without,  so  far  as  appears,  any  consideration  therefor. 

On  August  25,  1885,  Kelly  commenced  an  action  on  the  note 
held  by  him  in  the  circuit  a>urt  of  the  state,  for  the  county  of 
Multnomah,  in  which,  on  April  3, 1886,  he  obtained  a  judgment 
against  the  "Oregon"  company  for  the  sum  of  $12,771.50, 
principal,  attorney's  fee,  and  costs,  with  interest  on  the  principal 
from  August  17,  1885,  at  the  rate  of  nine  per  centum  a  year. 

On  October  18,  1886,  McDonald  commenced  an  action  in  the 
8ame  court  on  the  note  held  by  him,  in  which,  on  December  6, 
1886,  he  obtained  a  judgment  against  the  "Oregon"  c*)mpany 
for  the  sura  of  $14,369.22,  principal,  attorney's  fee,  and  costs, 
with  interest  on  $14,071.60  of  the  same,  from  date.  Both  judg- 
ments were  duly  docketed  in  the  lieu  dockets  of  the  circuit  courts 
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of  Multuomah  and  Marion  counties,  prior  to  December  25, 
1886,  and  executions  Lssued  on  the  same  and  returned  nulla 
bona. 

The  defendants,  Kelly  and  McDonald,  stand  in  the  shoes  of 
the  M.  &  S.  Bank,  whom  they  simj)ly  represent. 

They  claim  that  their  demands  are  a  lien  on  this  property 
prior  in  time  and  superior  in  rit^ht  to  that  of  the  Salem  bank 
or  the  defendant  Stuart,  on  the  following  grounds: — 

I.  That  the  conveyance  to  Macdonald  of  July  10, 1884,  was 
in  trust,  that  he  or  his  grantee  would  pay  the  existing  debts  of 
the  "Oregon"  company,  and  thereby  "the  property  was  im- 
pressed with  a  trust"  to  pay  the  same. 

There  is  not  a  syllable  of  evidence  in  the  case  to  support  this 
claim.  On  the  contrary,  it  is  clear  that  the  conveyance  to  James 
Maalonald  was  made  "in  trust"  only,  that  he  would  in  due 
time  convey  the  property  to  the  "Scotch"  company,  which  was 
then  being  formed  for  the  purpose  of  owning  it  by  the  persons 
who  negotiated  the  purchase. 

It  appears  probable  that  at  the  time  of  the  sale  the  "Ore- 
gon" company  was  in  debt  to  the  M.  &  S.  Bank  for  advances, 
and  doubtless  it  was  expected  that  the  former  would  pay  the 
same  with  the  proceeds  of  the  sale  of  its  pro|)erty  to  the  "  Scotch  " 
company.  But  the  amount  of  the  indebtedness  has  never  been 
ascertained,  and  the  agent  of  the  "Scotch"  company  was  pre- 
vented by  the  manager  of  M.  &  S.  Bank  from  taking  a  copy 
of  the  account  from  the  books  of  the  same  for  the  purpose  of 
•examination. 

By  the  terms  of  the  conveyance,  the  "Scotch"  company  as- 
sumed the  payment  of  the  Stuart  debt,  then  amounting  to  over 
$78,000,  and  at  the  delivery  of  the  same  it  appears  that  the 
agent  of  the  company  paid  over  in  cash  $77,134.20,  which  was 
largely  applied  by  the  manager  on  the  claim  of  his  bank;  and 
although  the  resolution  of  the  corporation  authorizing  the  sale 
directed  that  the  deed  should  be  delivered  on  the  payment  of 
the  consideration,  yet  the  parties  being  unable  to  agree  on'  the 
value  of  certain  items  of  the  properties  embraced  in  the  con- 
veyance, and  valued  in  the  schedule  at  $10,431,  the  deed 
was  delivered  with  the  understanding  that  when  the  balance 


Di8t.  Or.]     First  Nat.  Bk.  v.  Salem  C.  F.  M.  Co.        91 

1889.  ]  Opinion  of  tlie  Court— Deacly,  J. 

vas  a:^certaiDed  by  the  joint  committee  of  the  two  companies 
that  was  to  meet  at  Edinburgh  in  a  short  time,  it  would  be 
paid. 

Before  the  committee  met,  however,  there  was  a  considerable 
loss  on  a  shipment  of  flour  which  appears  to  have  been  afloat 
at  the  time  of  the  delivery  of  deed.  The  committee  of  the 
"Scotch"  company  insisted  that  this  flour  was  not  on  hand  at 
(he  time  of  the  purcthase.-iaving  been  heretofore  shipped  against 
advances  drawn  thereon  iirgely  in  excess  of  tlie  proceeds  of  its 
sale,  and  therefore  the  loss  must  fall  on  the  "Oregon  "  company. 
The  committee  of  the  latter  company,  William  Reid,  claimed 
that  the  flour,  by  the  terms  of  sale,  passed  to  the  "Scotch" 
company,  and  that  it  was  liable  for  its  then  value,  less  the 
advance,  and  must  stand  the  loss;  and  because  the  committee 
of  the  "Scotch"  company  would  not  accede  to  this  proposition, 
be  refused  to  further  attend  the  meetings  of  the  committee,  and 
left  this  and  the  other  disputed  items  unsettled,  as  they  still 
remain,  so  far  as  appears. 

In  the  annual  rejK)rt  of  the  president  and  directors  of  the 
"Oregon"  company  to  the  stockholders,  dated  October  5,  1885, 
it  is  stated  that  nine  months  before  the  corporation,  under  the 
a<lvice  of  the  president,  had  offered  to  the  "Scotch"  company, 
by  way  of  compromise,  to  bear  $20,000  of  the  loss,  which  was 
believed  to  be  over  one  half  thereof,  and  that  the  latter  company, 
not  having  accepted  the  proposition,  it  was  withdrawn  by  the 
directors  on  August  14,  1885,  and  a  friendly  suit  commenced 
in  this  court  "to  determine  the  various  matters  in  dispute 
between  the  two  companies."  How  much,  if  anything,  is  still 
due  to  the  "Oregon"  company  from  the  "Scotch"  company,  it 
is  impossible  to  say  on  this  evidence.  In  the  balance  sheet  of 
the  latter  for  June  30,  1886,  among  the  liabilities  then  existing 
there  is  this  item:  "City  of  Salem  Company,  balance  purchas® 
price  of  properties,  $39,360.11." 

There  was  a  contemjioraneous  agreement  between  tlie  "  Scotch  " 
com])any  and  the  larger  portion,  if  not  all  the  shareholders  of 
the  "Oregon"  company,  that  their  shares  should  be  exchanged  ^ 
at  their  actual  value  for  shares  of  the  former  at  par,  which,  so 
far  as  carried  into  effect,  would  discharge  the  indebtedness  of. 
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the  former  to  the  latter,  and  was  so  intended  and  understood  at 
the  time  of  the  sale. 

But  admitting  that  the  "Scotch"  company  is  indebted  to  the 
"Oregon"  company,  the  M.  &  S.  Bank  is  merely  an  unsecured 
creditor  of  the  latter  company,  and  has  no  lien  or  privilege  on 
the  property  sold  by  its  debtor  to  the  "Scotch"  company.  The 
M.  &  S.  Bank  was  only  an  unsecured  creditor  when  its  debtor 
sold  this  property  to  the  "Scotch"  company,  which  took  the 
same  without  any  liability,  express  or  implied,  to  pay  any  of 
the  grantor's  debts,  except  the  oue  due  Stuart,  that  was  already 
a  charge  on  the  land. 

And  if  the  debt  of  the  M.  &  S.  Bank  had  even  been  assumed 
by  the  "Scotch"  coiuj>any,  the  mere  fact  that  it  was  prior  in 
point  of  time  to  the  debt  of  the  Salem  bank  would  not  give  it 
any  right  to  priority  of  payment.  In  the  absence  of  a  bankrupt 
law  or  statute  to  the  contrary,  a  debtor  may  prefer  one  creditor 
to  another  at  his  pleasure. 

If  the  "Scotch"  company  is  indebted  to  the  "Oregon"  com- 
pany, a  creditor  of  the  latter  may  by  proper  proceedings  subject 
such  indebtetfness  to  the  satisfaction  of  his  claim,  but  he  has  no 
right  in  the  property  of  the  former  as  against  the  lien  creditors 
thereof. 

II.  Assuming  that  some  portion  of  the  purchase  price  is 
still  unpaid,  the  "Oregon"  company  has  a  grantor^s  lien  on  the 
property  for  the  amount,  to  which  the  defendants,  Kelly  and 
McDonald,  are  entitled  in  equity  to  be  subrogated,  to  the  extent 
of  their  demands  against  the  grantor. 

The  existence  of  such  a  lien  is  admitted  in  this  state.  (Coos 
Bay  Wagon  Road  Co.  v.  Crocker,  6  Sawy.  574;  Gee  v.  'Mc- 
3Man,  14  Or.  268;  58  Am.  Rep.  315;  3  Pomeroy's  Equity 
Jurisprudence,  sees.  1249,  1250.)  But  assuming  that  the  Ore- 
gon company  has  a  grantor's  lien  on  the  property  for  unpaid 
purchase  money,  the  weight  of  opinion  in  the  United  States  is 
that  such  lien  is  personal  to  the  grantor  and  incapable  of  being 
transferred,  either  by  direct  assignment  or  equitable  subroga- 
tion. (3  Pomferoy's  Equity  Jurisprudence,  sec.  1254;  Baum 
V.  Gm^sby,  21  Cal.  173;  81  Am.  Dec.  153.) 
J.  In  the  latter  case  Mr.  Justice  Field,  speaking  for  the  court, 
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says  of  a  grantor's  lien :  "  It  is  simply  a  right  to  resort  to  the 
property  upon  a  failure  of  payment  by  the  vendee.  It  does  not 
arise  from  any  agreement  of  the  parties,  but  is  the  creature- of 
equity,  and  is  established  solely  for  the  security  of  the  vendor. 
It  is  founded  on  the  natural  justice  of  allowing  a  party  to  reach 
the  property,  which  he  has  transferred,  to  satisfy  the  debt  which 
constituted  the  consideration  of  the  transfer.  It  is,  therefore, 
the  j)ersonal  privilege  of  the  vendor.  The  assignee  of  a  note 
given  for  the  purchase  money  stands  in  a  very  diiFerent  position. 
He  has  never  held  the  property  whicli  he  seeks  to  reach,  in  con- 
sideration of  the  note  he  has  received.  He  has  never  held  tiie 
property,  and  has,  therefore,  no  special  claims  upon  equity  to 
subject  it  to  sale  for  his  benefit.  The  particular  equity  of  the 
vendor  in  this  tespect  cannot  in  the  nature  of  things  be  asserted 
by  another." 

The  M.  &  S.  Bank  is  not  even  the  assignee  of  a  debt  alleged 
to  be  due  the  "Oregon"  company  from  its  grantee.  In  Eng- 
land and  a  few  of  the  states  of  the  Union,  such  an  assignee 
may  enforce  the  grantor's  equity.  But  it  does  not  appear  that 
a  mere  creditor  of  such  grantor  can  be  subrogated  to  this  right 
in  any  of  the  United  States.  (3  Pomeroy's  Equity  Jurispru- 
dence, sec.  1254.) 

III.  The  mortgage  to  Stuart  is  void,  because  the  indebted- 
ness it  was  given  to  secure,  arose  in  fact  out  of  a  purchase  by 
the  "Oregon"  company  of  its  own  stock  from  Stuart. 

Tlie  rule  appears  to  be  well  settled  in  the  United  States  that 
a  corporation  may,  unless  prohibited  by  statute,  purchase  its 
own  stock,  or  take  it  in  pledge  or  mortgage.  {City  Bank  v. 
Bruce,  17  N.  Y.  510;  Taylor  v.  Sliami  Ex.  Co.  6  Ohio,  176; 
In  re  Republic  Ins.  Co.  3  Biss.  452;  Farmers'  &  M,  Bank  v. 
Champlain  Trans.  Co.  18  Vt.  138;  Uapp  v.  Peterson,  104  111. 
26;  Dupee  v.  Boston  W.  P.  Co.  Hi  Mass.  37;  Cook  on  Stock 
and  Stockholders,  sees.  311,  312.) 

In  the  case  cited  from  104  Illinois  the  rule  is  stated  unquali- 
fiedly as  follows:  "A  corporation  may  purchase  its  own  stock 
in  exchange  for  money  or  other  property,  and  hold,  re-issue,  or 
retire  the  same,  provided  such  act  is  had  in  entire  good  faith,  is 
an  exchange  of  equal  value,  and  is  free  from  all  fraud,  actual 
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or  constructive,  this  implying  that  the  corporation  is  neither 
insolvent  nor  in  process  of  dissolution,"  and  that  the  rights  of 
creditors  are  not  thereby  injuriously  affected.  In  the  case  cited 
from  114  Massachusetts  the  court  says:  "In  the  absence  of 
legislative  provision  to  the  contrary  a  corporation  may  hold  and 
sell  its  own  stock,  and  may  receive  it  in  pledge  or  in  payment  in 
the  lawful  exercise  of  its  oorjwrate  powers." 

As  a  matter  of  fact  the  transaction  in  question  was  not  a 
purchase  of  the  stock  by  Stuart  and  a  rasale  by  him  to  the  cor- 
poration. It  was  a  purchase  of  the  stock  by  the  corporation 
through  its  directors,  with  intent  to  re-issue  the  same,  and  a 
guarantee  of  payment  of  the  purchase  price  to  the  sellers,  by 
Stuart.  The  subsequent  note  and  mortgage  was  given  to  Stuart, 
in  consideration  of  the  amount  he  had*  to  pay  on  his  guarantee. 
At  the  date  of  the  purchase  the  corporation  appears  to  have 
been  solvent.  It  was  much  more  than  able  to  pay  its  debts. 
The  stock  was  sold  above  par,  and  the  motive  in  selling  was  not 
so  much  to  get  rid  of  it,  or  the  property  and  business  which  it 
represented,  as  a  settled  dissatisfaction  with  the  management  of 
William  Reid.  As  evidence  of  this  it  appears  that  the  "discon- 
tents"' offered  "to  sell  or  buy"  —  to  take  the  stock  of  Reid  and 
his  associates  at  the  same  figure. 

The  only  creditor  that  the  corporation  appears  to  have  had  at 
the  time  was  the  M.  &  S.  Bank,  and  its  president  and  manager 
was  a  party  to  this  transaction  and  urgent  and  active  in  its 
accomplishment.  The  purchase  of  the  stock  did  not  injuriously 
affect  the  interest  of  this  creditor,  nor  was  it  so  intended.  It 
was  made  in  good  faith  to  acquire  the  control  of  a  valuable 
property,  free  from  the  dissensions  arising  from  the  personal 
distrusts  and  antipathies  of  a  dissatisfied  faction  of  the  stock- 
holders. 

Neither,  in  my  judgment,  is  a  purchase  of  stock  by  a  corpo- 
ration, even  when  made  under  circumstances  or  for  purposes 
that  make  it  voidable,  generally  and  absolutely  void,  but  only 
1XS  against  those  who  are  injured  by  it,  and  in  some  proper  and 
timely  proceeding  seek  redress  agjiinst  it. 

The  defendants,  Kelly  and  McDonald,  claim  to  be  the  as- 
signees of  the  M.  &  S.  Bank,  which  was  a  creditor  of  the 
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"  Oregon  "  company  at  the  time  of  tlie  purchase  of  the  stock ;  but 
they  do  not  allege  or  prove  any  circumstance  that  tends  to  show 
that  the  purchase  was  made  In  bad  faith  towards  their  assignor, 
or  with  intent  to  injure  it,  or  that  it  was  theivby  injured. 

That  the  stock  of  the  "Oregon"  company  afterwards  depre- 
ciated in  value  on  account  of  losses  sustained  on  shipments  of 
flour,  or  that  the  debtor  of  the  corporation,  the  "  Scotch  "  com- 
pany, thereafter  became  insolvent  from  like  causes,  does  not 
affect  the  character  of  the  transaction  of  the  rights  of  the  parties 
thereto. 

And  even  admitting  that  the  "Oregon"  company  was  insolv- 
ent at  the  date  of  the  mortgage,  the  situation  of  the  parties  was 
simfdy  this :  Stuart  was  a  creditor  of  the  corporation  for  money 
advanced  for  it,  and  the  M.  &  S.  Bank  was  nothing  more. 
There  being  no  statute  to  the  contrary,  the  corporation  had  a 
right  to  prefer  tlie  one  to  the  other,  which  it  did,  by  giving 
Stuart  security  on  its  property. 

IV.  It  is  not  shown  that  the  "Scotch"  company  authorized 
"the  making"  of  the  mortgage  to  the  Salem  bank,  or  that  the 
seal  of  the  corporation  was  affixed  thereto;  and  said  mortgage 
was  given  for  a  pre-existing  debt,  with  knowledge  that  the 
mortgagor  owed  the  "Oregon"  company,  the  debtor  of  the 
defendant's,  $86,892.04. 

Livingstone,  the  agent  of  the  "Scotch"  company,  had  a 
power  of  attorney  under  its  seal,  authorizing  him  to  deal  with 
this  property  as  he  saw  proper,  and  this  was  sufficient  authority 
for  the  execution  of  this  mortgage.  The  mortgage  does  not 
profess  to  be  the  act  of  the  corporation  in  person,  so  to  speak. 
It  is  the  deed  of  its  attoruey,  a  natural  person,  and  is  therefore 
well  executed  when  signed  and  sealed  by  the  latter.  The  seal 
of  the  corporation  is  affixed  to  its  deed,  tlie  power  of  attorney, 
on  which  the  validity  of  the  mortgage  ultimately  rests. 

The  M.  &  S.  Bank  never  had  any  interest  iu  or  lien  on  this 
property,  nor  even  any  pecuniary  demand  against  the  "Scotch" 
company,  and  therefore  it  is  altogether  immaterial  that  the  plaint- 
iff's mortgage  was  given  for  a  pre-existing  debt  with  knowleilge 
of  an  existing  demand  of  the  M.  &  S.  Bank  against  the  "  Oregon  " 
company. 
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But  for  the  earnest  manner  in  which  these  latter  objections  to 
this  mortgage  are  urged,  they  would  not  have  been  deemed 
worthy  of  consideration. 

And  lastly,  if  the  "Oregon"  company  was  a  defendant  in 
this  suit,  it  could  not  by  means  of  an  answer  and  without  a  cross- 
bill assert  the  claim  made  here  by  its  assigns,  Kelly  and  Mc- 
Donald, that  it  had  a  grantor's  lien  on  this  property,  or  that 
the  "Scotch"  company  took  the  same  in  trust,  or  "impressed" 
with  a  trust  to  pay  the  debts  of  the  former.  An  answer  is  a 
means  of  defense  and  not  attack.  It  is  a  shield  and  not  a  weapon. 
Kesort  must  be  had  to  a  cross-bill  in  such  case.  (Laugdell's 
Equity  Pleading,  sec.  115,  et  seq.) 

There  must  be  a  finding  that  the  "  Scotch  "  company  is  indebted 
to  the  plaintiff  in  the  sum  of  $30,000,  with  interest  from  Novem- 
ber 17, 1886 ;  and  to  the  defendant  Stuart  in  the  sum  of  $71,940, 
with,  interest  from  August  2,  1884;  and  that  the  mortgages 
given  by  the  Oregon  and  Scotch  companies,  as  set  forth  in  the 
amended  and  cross-bill  herein,  to  secure  the  payment  of  said 
indebtedness,  are  valid,  first  liens  on  the  property  therein  de- 
scribed in  the  order  of  their  execution;  and  that  the  same  be 
sold  by  the  master  of  this  court  and  the  proceeds  applied  to  the 
satisfaction  of  the  same,  with  the  costs  and  disbursements  of 
this  suit. 


The  Asbestine  Tiling  and  MANUFAcrruRiNG  Company 

V.  Hepp  et  al. 

CiBcim  CouBT,  DiSTBiCT  OF  Obegon. 

Junk  28,  1889.  .  | 

1.  Suit  in  Equity  pob  the  Violation  of  a  Rioet  Secubed  by  a  Patent.— 

Under  section  4921  of  the  Reviged  Statutes,  where  a  decree  is  given  in  a  suit  in 
equity  restraining  the  infringement  of  a  right  secnrod  by  patent,  the  court 
may  also  decree  a  recovery  of  the  profits  arising  from  such  infringement  and  the 
damages  the  plaintiff  has  sustained  thereby. 

2.  Municipal  Oobpobation — When  Liable  fob  the  Acts  of   its  Officebs. — 

Where  the  council  of  Portland  authorizt^s  a  contractor  to  lay  a  sewer  in  one  of 
its  streets,  in  pursuance  of  a  power  contained  in  its  act  of  incorporation,  and  in 
so  doiug  the  contractor  infringes  upon  the  paten  t  of  another  for  making  sewer 
pipe,  the  act  being  a  corporate  one  for  the  benefit  of  the  corporation,  it  is  liable 
for  such  infringement,  the  same  ss  a  private  corporation  or  person.  _ 
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Before  Deady,  District  Judge. 
Mr.  Albert  H.  Tanner ^  for  plaintiff. 
Mr,  William  H.  Adams,  for  defendant,  the  city  of  Portland. 

Deady,  J.  This  suit  is  brought  by  the  Asbestine  Tih'ng 
and  Manufacturing  Company,  a  corporation  formed  under  the 
laws  of  Washington,  against  V.  Hepp  and  F.  D.  Ball,  citizens 
of  the  state  of  Oregon,  and  the  city  of  Portland,  a  municipal 
cor)x>ration  of  said  state. 

It  is  brought  to  restrain  the  defendants  from  usiug  or  vend- 
ing certain  molds  for  making  mortar  pipes  for  which  Ezra 
Hamilton,  the  inventor,  on  October  23,  1877,  obtained  a  patent 
from  the  United  States  for  the  terra  of  fourteen  years,  for  aa 
account  of  the  profits  arising  from  the  making,  using,  and  vend- 
ing of  said  molds,  and  damages  for  the  same. 

The  defendants,  Hepp  and  Ball,  answer  the  amended  bill,  and 
the  city  of  Portland  demurs  thereto. 

It  appears  from  the  bill  that  the  plaintiff  is  the  assignee  of 
this  patent  for  this  county,  and  that  the  city  of  Portland  is 
authorized  by  its  act  of  incor|)oration  to  lay  down  sewers  within 
the  corporate  limits,  designate  the  material  to  be  used  in  the 
construction  of  the  same,  exercise  exclusive  control  irt  all 
matters  relating  thereto,  and  to  assess  the  cost  thereof  on  the 
property  benefited  thereby;  that  the  defendant  by  its  common 
council  has  employed  and  contracted  with  the  defendants,  Hepp 
and  Ball,  to  put  down  numerous  sewers  constructe<l  of  pipe 
made  with  said  molds,  and  in  pursuance  thereof  has  used  a 
large  number  of  said  molds  and  a  large  quantity  of  pipe  made 
by  means  thereof,  and  is  about  to  contract  with  them  for  the 
construction  of  other  sewers  therewith. 

On  the  argument  of  the  demurrer  the  points  made  in  support 
of  it  were  these: — 

1.  The  city  of  Portland  in  constructing  sewers  exercises  a 
police  power  for  the  benefit  of  the  public  health,  which  "  in  no 
way  inures  to  the  profit  or  advantage  of  the  city  in  its  corporate 
capacity,"  and  therefore  it  "is  not  liable  for  the  infringement 
of  a  patent  in  prosecuting  such  work. 

XIV.  SAinr.— 7. 
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2.  The  city  of  Portland  is  not  liable  for  profits  on  account 
of  the  alleged  infringement,  "none  being  realized"  or  "claimed 
by  the  bill,"  hence  equity  has  no  jurisdiction. 

3.  The  city,  if  liable  at  all,  is  only  liable  for  damages,  and 
these  can  only  be  recovered  in  an  action  at  law. 

By  section  4921  of  the  Revise<l  Statutes  (sec.  55,  act  of  July 
8, 1870;  16  StAts.  206),  it  is  provided  that  iu  cases  arising  under 
the  patent  laws,  this  court  shall  have  power  to  graut  injunctions 
"  to  prevent  the  violation  of  any  right  secured  by  patent ;  and 
upon  a  decree  being  rendere<l  in  any  such  case  for  au  infringe- 
ment, the  complainant  shall  be  entitled  to  recover,  in  addition 
to  the  profits  to  be  accounted  for  by  the  defendant,  the  damages 
the  plaintiff  has  sustained  thereby." 

Presumably,  the  city  has  made  no  profits  out  of  the  alleged 
infringement.  But  whether  it  has  or  not,  or  will  not,  the  com- 
plainant is  presumably  damaged  thereby  to  the  extent  of  the 
royalty  or  license  fee  usually  charged  for  the  use  of  the  patent. 

Prior  to  the  act  of  1870,  damages  could  not  have  been  re- 
covered in  a  suit  in  equity  for  the  infringemeut  of  a  patent,  but 
resort  must  have  beeu  had  to  an  action  at  law  for  this  pur|)ose. 

The  city,  like  any  natural  person,  may  be  enjoined  from  vio- 
lating any  right  secured  to  the  patentee  in  this  patent  or  his 
assigns,  and  the  statute  expressly  provides  that  in  case  of  a 
decree  for  an  injunction,  to  restrain  the  infringement  of  a  patent, 
the  plaintiff  shall  be  entitled  to  recover  the  damages  sustained 
thereby. 

In  Boot  V.  Lake  Shore  Ry.  Co.  105  U.  S.  189,  the  whole  sub- 
ject of  redress  in  equity  for  the  violation  of  a  right  secured  by 
a  patent  is  exhaustively  examined  by  the  late  Mr.  Justice 
Matthews.  The  bill  was  filed  after  the  expiration  of  letters 
patent,  for  the  profits  derived  by  the  defendant  from  the  use  of 
an  improvement  in  railway  car  brakes.  And  as  there  could  be 
no  further  infringement  after  the  expiration  of  the  patent,  it 
was  not  a  case  for  injunction,  and  cousecjuently  not  of  equitable 
cognizance. 

In  stating  the  conclusion  of  the  court  Mr.  Justice  Matthews 
said  (p.  215),  "that  a  bill  in  equity  for  a  naked  account  of 
profits  and  damages  against  au  infringer  of  a  patent  cannot  be 
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sustaiued;  that  such  relief  ordinarily  is  incidental  to  some  other 
equity,  the  right  to  enforce  which  secures  to  the  patentee  his 
standing  in  court;  that  the  most  general  ground  for  equitable 
inter(K>sition  is,  to  insure  to  the  patentee  the  enjoyment  of 
his  specific  right  by  injunction  against  a  continuance  of  the 
infringement.'^ 

In  the  case  under  consideration,  on  the  demurrer  to  the  bill, 
the  plaintiff  is  entitled  to  an  injunction  against  the  continuance 
of  the  infringement  by  the  city,  and  thus  gives  this  court, 
sitting  as  a  court  of  equity,  jurisdiction.  Incidental  to  this, 
according  to  the  rulas  of  procedure  in  equity,  and  the  express 
language  of  the  statute  (sec.  4921,  Rev.  Stats.),  the  court  may 
give  the  plaintifiT  furtlier  relief,  by  way  of  the  recovery  of  the 
profits  made  by  the  infringer,  or  the  damages  sustained  by  the 
plaintiff. 

By  the  act  of  October  24,  1882,  incorporating  the  city  of 
Portland,  the  common  council  thereof  is  authorized  to  open, 
lay  out,  widen,  grade,  and  improve  the  streets  of  the  city,  and 
by  section  121  of  such  act  "to  lay  down  all  necessary  sewers 
and  drains,  and  cause  the  same  to  be  assessed  on  the  property 
directly  benefited  by  such  drain  or  sewer;"  and  by  subdivision 
30  of  section  37  of  said  act,  the  council  is  given  the  power  "to 
r^ulate  ....  the  building  and  repairing  of  sewers." 

In  Dillon  on  Municipal  Corporations,  section  966  (3d  ed.),  it 
is  said,  that  "such  corporations  are  liable  for  acts  of  misfeasance 
positively  injurious  to  ijidividuals,  done  by  their  authorized 
agents  or  officers,  in  the  course  of  the  performance  of  corporate 
powers  constitutionally  conferred,  or  in  the  execution  of  corpo- 
rate duties."  But  the  writer  adds  there  is  "  not  a  little  diversity 
of  opinion  as  to  what  duties  are  corporate  duties." 

However  this  may  be,  it  is  certain  that  the  state  may  author- 
ize the  officers  of  a  municij)al  corporation  to  perform  a  duty 
which  is  not  corporate  in  its  character  or  purpose,  and  for  the 
omission  or  wrong-doing  of  which  the  corporation  is  not  and 
ou$}:ht  not  to  be  liable  to  any  one.  Mv  attention  has  not  been 
attracted  to  any  specific  instance  of  this  kind.  But  many  sug- 
gest themselves.  For  instance,  if  the  state  were  to  authorize 
and  require  the  mayor  of  the  city  to  keep  a  rain  gauge  or 
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-weather  record  in  Portland,  or  an  account  of  the  immigrants 
arriving  at  the  port,  in  the  performance  of  such  duties  he  would 
be  serving  the  public  at  large  and  not  acting  as  the  agent  of  the 
corporation. 

But  where  the  act  is  a  corporate  one,  to  be  performed  prima- 
rily for  the  benefit  of  the  corporation  —  the  inhabitants  of  the 
municipality — it  is  none  the  less  a  private,  corporate  act,  because 
the  public  at  large  may  be  incidentally  benefited  thereby. 

What  few  cases  there  are  on  this  subject  refer  to  and  follow 
the  ruling  in  Bailer/  v.  Mayor  do.  of  the  City  of  New  York^ 
3  Hill,  531.  In  this  case  it  appeared  tfuit  certain  "water  com- 
missioners," apj)ointed  by  the  state  under  an  act  of  the  legis- 
lature to  provide  the  city  with  pure  and  wholesome  water, 
employed  persons  to  build  a  dam  across  the  Croton  River. 

The  action  was  brought  against  the  corporation  to  recover 
damages  for  injuries  caused  by  the  insufficient  construction  of 
the  dam.  The  court  held  that  the  work  was  a  corporate  one; 
that  the  commissioners  were  the  agents  of  the  corporation;  and 
that  the  latter  was  therefore  liable  for  the  injury. 

In  delivering  the  opinion  of  the  court,  Mr.  Justice  Nelson,  in 
speaking  of  the  grants  of  power  to  municipal  corporations  for 
exclusive  public  purposes  and  thovse  for  private  purposes,  and 
the  difficulty  sometimes  of  distinguishing  them,  said:  "But  the 
distinction  is  quite  clear  and  well  settled,  and  the  process  of 
separation  practicable.  To  this  end,  regard  should  be  had,  not 
so  much  to  the  nature  and  character  of  the  various  powers  con- 
ferred, as  to  the  object  and  purpose  of  the  legislature  in  con- 
ferring them.  If  granted  for  public  purposes  exclusively,  they 
belong  to  the  corporate  body  in  its  public,  political,  or  municipal 
character.  But  if  the  grant  was  for  the  purpose  of  private 
advantage  or  emolument,  though  the  public  may  derive  a 
common  benefit  therefrom,  the  corporation,  quoad  hoc,  is  to  be 
regarded  as  a  private  company.  It  stands  on  the  same  footing 
as  would  any  individual  or  body  of  persons  upon  whom  the 
like  special  franchises  had  been  conferred." 

Certainly  the  purpose  of  the  }>ower  to  draiu  the  streets  of  the 
corporation,  for  the  health  and  convenience  of  the  inhabitants 
thereof,  is  quite  as  much  a  private  one  as  that  of  the  power  to 
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furuish  them  with  water.  Like  the  power  to  maintain  fire- 
engines  and  lights^  the  power  to  drain  the  streets  by  construct- 
ing sewers  therein  to  carry  off  the  waste  water  and  refuse  matter 
is  granted  and  intended  for  the  benefit  and  emolument  of  the 
corporation  —  the  dwellers  in  the  city — and  not  the  general 
public,  although  the  latter  may  be  and  is  incidentally  benefited 
thereby. 

When  the  municipal  corporation  of  Portland  was  create<l  by 
the  legislature,  it  was  not  contemplated  that  the  inhabitants 
thereof  should  be  left  to  perish  in  their  own  filth,  and  the  place 
become  a  nuisance,  and  therefore  the  corporation  is  authorized, 
for  its  own  benefit,  to  provide  for  the  removal  of  its  waste  water 
and  refuse  matter  by  laying  down  sewers  or  constructing  drains 
in  its  streets. 

In  Ransom  v.  Neio  York,  1  Fish.  Pat.  Cas.  254,  and  Bliis  v. 
Brooklyn,  4  Fish.  Pat.  Cas.  596,  it  was  held  that  the  municipal 
corporation  was  liable  as  an  infringer  for  acts  done  in  the  coui'se 
of  the  execution  of  its  corporate  powers  and  duties — the  patents 
infringed  being  in  the  one  case  for  fire-engines  and  the  other  for 
an  improvement  in  hose  couplings. 

In  Elizabeth  v.  Nleliolson  Pavement  Co,  97  U.  S.  126,  it  was 
not  questioned  that  the  corporation,  having  contracted  with  third 
persons  to  lay  down  a  pavement  on  its  streets,  which  was  in  fact 
an  infringement  of  the  pavement  company's  patent,  was  liable 
therefor  as  an  infringer:  for  profits,  if  any  were  made,  and  for 
damages,  if  any  were  sustaine<l.  But  the  suit  having  been  com- 
menced before  the  passage  of  the  act  of  1870,  "damaj^es"  could 
not  be  recoveretl  therein,  and  it  not  appearing  that  any  profits 
had  been  made  by  the  corporation,  there  were  none  to  recover. 

Nor  is  it  material,  whether  the  council  contracted  for  or 
required  that  the  pipe  to  be  used  by  the  contractor  should  be 
made  on  the  machine  of  the  plaintiff.  It  is  enough  that  it  has 
accepted  the  same,  or  allowed  the  contractor  to  use  it  without  the 
license  of  the  patentee  or  his  assignee. 
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WiLMi>GTON  Transp.  Co.  V,  TiiE  Old  Kensixgton. 

DiSTBIOT  COUBT,   SOUTHEBN  DiSTBICT  OF  CaLIFOBNIA. 

July  1,  1889. 

1.  Baltaos— CoMPENBATiON. — The  master  of  claimant's  ship,  having  diacorcred 

that  there  was  fire  iu  the  hold,  requested  libellaut's  services  in  towing  her 
ashore,  and  extinguishing  the  fir*.  In  p-r forming  these  services  lilx-llant 
employed  three  tugs,  agi^regating  $10.0)0  in  value,  and  a  number  of  men.  It 
apptai-ed  that,  with  the  exception  of  a  small  tug  about  10  miles  distant,  lil>el- 
lant's  tugs  were  the  only  ones  within  100  miles,  and  that  tliey  were  maintained 
at  an  expense  of  about  $0,000  per  montli  for  towasre,  salvage,  etc.  The  actual 
valtie  of  the  services  rendered  by  libel  Ian  t  and  tlie  damage  to  the  pro|>erty 
employed  was  $1,610.41.  The  yalue  of  the  ship  was  $48,000,  and  her  cargo 
S23  790.     TJelfi,  that  $4,510.41  salvage  would  be  alloweil. 

2.  Towage  —  Contract. — The  master  of  the  ship,  desiring  to  put  her  agronnd, 

agree<l  to  pay  libeliaut  $500  to  tow  her  ashore.  When  the  ship  in  tow  reached  a 
suitable  place,  her  port  anchor  was  let  go,  and  the  tug  ordered  to  go  astern  and 
draw  the  8t«rn  of  the  ship  to  the  shore,  so  that  she  could  be  secured  in  that 
position,  while  another  of  libelhint's  tugs  carried  out  a  kedge  anchor.  Uf^ld, 
that  the  contract  of  towage  did  not  end  when  the  port  anciior  was  cast,  but 
when  the  ship  was  placed  in  the  proper  position  to  be  put  aground. 

Before  Ross,  District  Judge. 

In  admiralty.     Lil>el  for  salvage. 

]ili\  Milton  AndroSy  for  llbellant. 

Messrs.  Page  &  Eellsy  for  claimant. 

Ross,  J.  This  is  a  cause  of  salvage.  That  salvage  services 
werc  rendered  by  libel lant  is  not  denied,  but  the  parties  are  not 
agreed  as  to  when  such  .services  were  commenced,  iior  as  to  the 
amount  the  libellant  should  be  awanlcd.  It  apjx^ars  from  the 
evidence  that  the  ship  Old  Kensington  was,  on  Sunday,  April 
7th,  lying  In  the  bay  of  San  Peilro  with  a  cargo  of  2,641  tons 
of  coal.  The  night  before  the  attention  of  her  master,  Captain 
Jones,  was  called  to  what  then  appeareil  to  be  steam  coming  up 
the  ventilator  and  hatchway,  but  it  IxHrame  so  much  denser  the 
next  morning  tliat  he  requested  the  master  of  two  other  ships 
then  in  the  bay  (Captain  Skinner,  of  the  Banduara,  and  Captain 
Mcliitchie,  of  the  Apaye)  to  repair  on  board  and  with  him 
examine  into  the  cause.  That  examination  disclosed  the  fact 
that  what  at  first  appeared  to  be  steam  was  in  fact  smoke,  and 
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that  there  was  fire  somewhere  *m  the  ship;  and  it  was  then 
deemed  best  to  endeavor  to  smother  the  fire,  and  also  to  make 
preparations  for  the  disclrii'ge  of  the  coal  so  as  to  reach  the  seat 
of  the  fire.     Accordingly  the  captain  directed  the  hatches  to  be 
closed,  and  then  went  ashore  to  arrange  with  the  libel lant  for 
the  discharge  of  the  cargo.     This  was  Sunday  afternoon,  about 
two  or  three  o'clock,  and  the  day  making  it  inconvenient  to  get 
the  reqnired  men  together,  and  the  captain  not  then  anticipating 
any  immediate  danger,  he  arranged  with  the  libellaut  for  the 
sending  by  the  latter  of  lighters  and  men  the  next  morni^jg  to 
get  the  coal  out.     The  next  morning,  Monday,  libellant  sent 
lighters  and  men,  and  the  discharging  of  the  cargo  was  com- 
menced, the  ship's  men  working  in  the  hold.     About  six  o'clock 
in  the  morning  of  that  day  three  of  the  ship's  pumps  were  put 
to  work  pumping  water  into  her  wherever  they  could  get  it, 
and  this,  together  with  the  discharging,  was  continued  as  well 
as  possible  until  midnight,  at  which  time  it  became  impossible 
for  the  men  to  remain  in  the  hold  because  of  the  density  of  the 
smoke.     The  hatches  were  therefore  again  put  down  and  the 
ship's  pumps  continued  pumping  water  into  the  hold  during 
the  night.     Meanwhile  about   180  tons  of  coal  had  been  dis- 
charged*    Early  the  next   morning,  Tuesday,  Captain  Jones 
again  requested  the  advice  of  Captains  Skinner  and  McRitchie, 
who,  after  making  a  survey  of  the  ship,  recommended  that  she 
be  put  agronnd,  and  that  water  be  pumped  into  her  hold  until 
the  fire  should   become   extinguished.     At   this   time   it  was 
thought,  by  Captain  Skinner  at  least,  that  the  fire  was  both 
fore  and  aft,  but  an  examination   made  after  the  discharge  of 
the  cargo  showed  the  seat  of  the  fire  to  have  been  on  the  star- 
board side,  just  abreast  of  the  main  mast,  where  the  ceiling  of 
the  ship  was  burned  through  in  several  places  for  a  space  of 
about  six  feet  in  width  and  sixteen  feet  in  length,  and  about 
twenty-five  tons  of  coal  burned  or  charred.     For  the  purpose  of 
carrying  out  the  recommendation  of  Captains  Skinner  and  Mc- 
Ritchie, Captain  Jones  went  on  shore  about  eleven  o'clock  on 
Tuesday  morning,  and  endeavored  to  arrange  with  the  libellant 
for  the  towing  of  the  ship  ashore,  and  for  such  other  and  further 
services  as  the  exigencies  of  the  case  might  demands     The  libel- 


104    Wilmington  T.  Co.  r.  Old  Kensington.    [Dist.  Ct. 

Opinion  of  the  Court — Boss,  J.  I  Jaly» 

lant  \va8  >villing  to,  and  did  agree  with  tlie  captain  to  tow  the 
ship  ashore  for  a  stipulated  sum,  $500,  but  would  not  make 
any  agreemeut  as  to  compensation  for  any  other  or  further 
services,  for  the  reason  that  it  was  impossible  to  anticipate  what 
other  or  further  services  would  be  required ;  but  the  libel  lant 
was  ready  and  willing  to  perform  such  other  and  further 
services  as  should  be  needed,  and  did  do  so  upon  the  request  of 
the  captain  of  the  ship,  as  will  presently  be  stated. 

Pursuant  to  the  contract  for  towage,  the  libellant's  tug-boat 
Warrior  left  the  Wilmington  wharf  at  about  half  past  eleven 
o'clock  Tuesday  morning,  reached  the  ship  about  twenty  minutes 
to  twelve,  and  towed  her  to  the  place  which  had  previously,  and 
after  an  examination  of  a  chart  in  the  office  of  the  libellant, 
been  selected  for  grounding  her  by  Captains  Jones,  Skinner, 
and  McRitchie.  In  towing  the  ship  to  the  place  thus  selected, 
the  captain  of  the  tug-boat  was  directed  by  Captain  Skinner, 
Captain  Jones  remaining  on  his  ship  and  making  the  necessary 
soundings.  When  she  came  to  three  and  a  half  fathoms,  the 
port  anchor  was  let  go,  and  it  is  contended  for  the  libellant  that 
at  this  point  the  towage  service  ceased.  At  this  time  the  ship 
was  lying  broadside  to  the  l)each,  and  was  still  floating.  The 
Warrior  then,  by  direction  of  Captain  Skinner,  went  astern  of 
the  ship,  and  towed  her  stern  onto  the  beach,  the  ship  meantime 
paying  out  chain,  and  the  libellant's  tug-boat  Catalina  took 
out  a  small  kedge  anchor,  which  Captain  Jones  directed  to  be 
placed  in  order  to  keep  the  ship  straight,  with  her  stern  on  the 
beach.  It  is  at  this  point,  and  I  think  rightly,  that  the  claim- 
ants contend  that  the  towage  service  ceased.  The  purpose  had 
in  view  by  both  parties  to  the  contract  of  towage  was  the  plac- 
ing of  the  ship  aground,  and  in  no  just  sense  can  the  service  be 
said  to  have  ended  until  the  anchors  were  placed  to  hold  the 
ship  in  position.  That  was  accomplished  about  three  o'clock  in 
the  afternoon  of  Tuesday.  The  weather  was  then  good,  the 
barometer  high,  and  thei'e  was  but  little  swell.  There  was  in 
the  hold  of  the  ship  about  two  and  a  half  feet  of  water,  which 
had  been  put  there  by  the  ship's  pumps  and  by  two  others  which 
had  been  sent  on  board  from  the  Banduara  and  the  Apaye  about 
nine  o'clock  of  Tuesday.     As  soon  as  the  ship  was  grounded  and 
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the  anchors  placed,  the  libellant,  at  the  request  of  Captain  Jones, 
commenced  to  pump  water  into  her.     The  Warrior,  except  when 
prevented  by  the  bursting  of  a  hose  and  the  breaking  of  her 
connections,  which  was  occasioned  by  her  surging,  and  which 
interruptions  were  in  all  about  two  hours  in  duration,  con- 
tinued to  pump  until  half-past  twelve  Tuesday  night,  at  which 
time  she  was  ordered  off,  for  the  reason  that  it  was  not  deemed 
safe,  either  for  herself  or  the  ship,  for  her  to  remain.     The  ship 
was  on  the  ground,  and  the  Warrior  was  on  her  starboard  side, 
which  was  at  the  time  the  weather  side,  and  during  the  afier- 
noon  and  evening  the  swell  was  such  that  the  Warrior  parted  a 
number  of  lines,  among  them  an  eight-inch  hawser,  twice,  and 
two  six-inch   lines.     Her  upper  and  lower  guards  were  also 
broken,  her  bits  sprung,  and   her  upper  and    lower  fenders 
broken.     During  the  same  time  one  of  the  bulwark  plates  of 
the  ship  was  cracked,  a  stern  chock  broken,  and  some  of  her 
stanchions  carried  away.     The  Warrior  was  therefore  ordered 
oS*,  but  kept  within  hailing  distance  of  the  ship.     The  pumps 
used  by  the  Warrior  were  a  three-inch  siphon,  with  a  rated 
capacity  of  6,000  gallons  per  hour,  under  40  pounds  of  steam, 
which  in  this  instance  was  increased  to  85  pounds,  and  which 
should  have  increased  the  capacity  about  one  third,  and  a  one 
and  a  half  inch  hose  connected  with  the  Warrior^s  donkey- 
pump,  the  capacity  of  which  was  about  7,000  gallons  at  the 
speed  at  which  it  was  run,  and  a  small  pump  which  was  used 
during  the  interruptions  referred  to.     The  libel  hint's  tug-boat 
Falcon  went  to  the  aid  of  the  ship  at  six  o'clock  Tuestlay  even- 
ing, with  a  six-inch  No.  10  Vanduzen  suction-pump,  with  a 
rated  ca{)acity  of  14,000  gallons  an  hour.     In  this  instance  the 
pressure  was  increased   to  85  pounds.     She  was   undergoing 
re|)airs  in  the  morning,  and  it  was  impossible  to  get  her  ready 
before  the  hour  named.     She  came  up  on  the  port  side  of  the 
ship  and  commenced,  and,  except  when  interrupted  by  the  break- 
ing of  a  pipe  and  the  carrying  away  of  the  hose  from  the  coup- 
ling, caused  by  the  surging  of  the  tug,  continued  to  pump  water 
into  the  ship  during  the  whole  of  Tuesday  night,  and  until  half- 
past  eight  o'clock  Wednesday  morning,  at  which  time  the  iire  was 
found  to  be  extinguished,  and  the  pumping  ceased.     There  was 
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then  fifteen  and  a  half  feet  of  water  in  the  ship,  and  while  it  is 
ini]X)ssible  to  determine  with  any  degree  of  certainty  the  relative 
amount  of  water  put  there  by  the  pumps  of  the  ship  and  those 
of  the  libellant's  tugs,  I  think  from  the  evidence  that  there  is  no 
doubt  that  much  the  larger  quantity  was  pumped  by  the  latter. 
The  interruptions  in  the  pumping  of  the  Falcon  lasteil  from  an 
hour  to  an  hour  and  a  quarter,  during  which  time  the  necessary 
repairs  were  made  by  libellant's  engineer  by  means  of  fittings  and 
other  appliances  that  he  had  taken  the  precaution  to  provide. 

While  I  think  the  service  rendered  by  the  Catalina  in  taking 
out  and  placing  the  ship's  kedge  anchor  was  a  part  of  the  tow- 
age service,  for  which  a  specific  contract  was  made,  the  salvage 
service  of  the  Catalina  commenced  before  that  time.  When 
Captain  Jones  was  on  shore  Tuesday  morning,  at  his  request 
the  libellant  placed  its  superintendent,  engineer,  blacksmiths, 
and  men,  with  the  requisite  tools  and  appliances,  on  boanl  the 
Catalina,  and  sent  her  out  to  aid  the  ship.  The  engineer 
remained  in  charge  of  the  pumps  of  the  tugs,  but  the  master 
of  the  ship  decided  that  he  did  not  need  the  blacksmiths,  and 
they,  with  the  superintendent,  returned  to  shore,  on  board  the 
Catalina,  about  four  o'clock  of  Tuesday.  As  the  Catalina  was 
steaming  away  the  captain  of  the  ship  requested  the  libellant's 
superintendent  to  send  out  thirty-five  men  to  aid  in  pumping, 
which  was  promptly  done  by  means  of  the  Catalina,  and  those 
men  worked  all  of  Tuesday  night,  pumping  and  putting  in 
water  by  means  of  buckets.  After  the  fire  was  extinguished, 
the  captain  of  the  ship  was  desirous  of  having  the  water  pumped 
out  of  her  as  speedily  as  possible.  lie  stai*ted  the  ship's  main 
pump,  and  portable  force-pump,  and  the  force-pump  of  the 
Apaye,  and  at  his  request  the  Falcon  went  to  San  Pedro  to  get 
a  pump  for  the  same  purpose.  She  did  so,  and  reached  the  ship 
again,  with  the  pump,  about  two  o'clock  of  We(hiesday.  Con- 
siderable difficulty  was  experienced  in  making  the  tug  fast  and 
in  finding  a  suitable  place  for  the  pipe,  but  the  pump  was  gotten 
to  work  about  six  o'clock,  and  continued  pumping  from  10,000 
to  11,000  gallons  an  hour  until  about  half-past  three  o'clock 
the  next  morning.  The  Falcon  parted  several  lines  while  thus 
engaged,  occasioned  by  surging  backwards  and  forwards,  and 
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was  111  some  dauger  of  having  ber  house,  smoke-stack,  and  mast 
carried  away  by  one  of  the  yanls  of  the  ship,  which  was  cock- 
billed.     During  the  afternoon  of  Wednesday  the  libellant,  at 
the  recjuest  of  the  captain  of  the  ship,  sent  a  lighter  alongside, 
which  would  not  have  been  done  but  for  the  perilous  position 
of  the  ship,  for  the  purpose  of  taking  out  coal,  and  a  consider- 
able quantity  of  coal  was  thus  discharged.     Tlie  lighter  was  in 
good  condition  wlien  this  service  was  commenced,  but  was  dam- 
aged by  it  so  that  it  leaked,  but  to  what  extent  does  not  a))pear. 
About  three  o'clock  Wednesday  night  the  ship  floateil,  and  the 
pumping  then  ceased.     There  was  then  four  feet  six  inches  of 
water  in  her.     As  soon  as  the  chain  and  anchor  were  hauled  in, 
to  accomplish  w^hich  consumed  several  hours,  the  ship  was  towed 
to  her  former  anchorage  by  the  Warrior,  which  she  reached  about 
six  o'clock  Thursday  morning.     During  the  time  the  ship  was 
on  the  ground  she  was  undoubtedly  in  a  dangerous  position,  not 
only  because  of  the  existing  fire,  but  because  the  coming  on  of 
bad  weather  might,  and  almost  certainly  would  have  made  a 
wreck  of  her.     It  is  true  that  during  the  time  she  was  ao:round 
the  barometer  was  high  and  the  weather  was  good,  and  so  con- 
tinued for  some  weeks  after,  but  there  was  sufficient  swell  to 
cause  the  damage  already  mentioned,  and  to  cause  the  ship  to 
thump  quite  heavily;  and  during  the  night  of  Tuesday  tlie  sky 
was  overcast.     It  also  appears  from  the  evidence  that  during 
the  month  of  April  severe  southeasterly  winds  are  very  rare  at 
San  Pedro,  but  that  westerly  and  southwesterly  winds  frequently 
eorae  up,  and  sometimes  very  strong  and  suddenly;  and  also 
that  at  times  oflF-shore  winds  cause  a  heavy  swell  in  that  bay. 
In  cases  of  this  nature  there  is  no  standard  by  which  can  be 
absolutely  measured  the  compensation  to  which  the  party  render- 
ing the  service  is  entitled.     Each  case  depends  in  large  measure 
upon  its  own  circumstances.     While  it  is  perfectly  true  that 
salvage  is  not  a  "question  pro  opere  d  labore,  but  rises  to  a 
higher  degree,  and  takes  its  source  in  a  deeper  policy,"  there  is 
a  broad  distinction,  as  said  by  Dr.  Lushington,  "  between  salvors 
who  volunteer  to  go  out  and  salvors  who  are  employed  by  a 
ship  in  distress.     Salvors  who  volunteer  go  out  at  their  own 
risk  for  the  chance  of  earning  reward,  and  if  not  successful  they 
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are  entitled  to  nothiDg,  the  rule  being  that  it  is  sucx^ss  that 
gives  them  a  title  to  salvage  remuneration.  But  if  men  are 
engaged  to  go  out  to  the  assistance  of  a  ship  in  distress  they  are 
to  be  paid  according  to  their  effort,  even  though  the  labor  and 
service  may  not  prove  beneficial  to  the  vessel  or  cargo."  {ITie 
Undaunted,  1  Lush.  90;  The  Sabine,  101  U.  S.  390.)  In  the 
one  case  the  reward  should  be  more  liberal  than  in  the  other. 
Here  the  services  of  the  libellant  were  rendered  at  the  request 
of  the  master  of  the  ship,  for  which  it  was  entitled  to  be  paid 
whether  such  services  were  beneficial  or  not ;  and  although  the 
Services  were  rendered  with  promptness  and  efficiency,  there 
was  not  manifested  any  disposition  on  the  part  of  the  libellant 
to  take  any  chance  of  earning  reward,  but,  on  the  contrary,  it 
appears  that  the  libellant  was  unwilling  to  send  the  Falcon  to 
aid  the  ship  unless  her  master  requested  that  it  be  done.  Under 
such  circumstances,  while  the  libellant  should  be  awarded  a  sum 
in  excess  of  the  actual  value  of  the  services  rendered  and  the 
actual  damage  done  to  its  property  engaged  in  the  service,  and 
while  such  excess  should  be  liberal,  it  should  not,  in  my  judg- 
ment, be  measured  by  that  high  standard  that  would  control 
the  award  had  the  services  been  rendered  voluntarily.  The 
proof  shows  the  actual  value  of  the  services  rendered  by  libel- 
lant and  the  actual  damage  done  to  its  property  engaged  in  the 
service  to  be  $1,510.41,  which,  of  course,  will  be  allowed.  The 
value  of  the  ship  was  $48,000,  and  of  her  cargo  and  freight 
$23,790.  The  value  of  tlie  Warrior  and  Falcon  was  $30,000 
each,  and  of  the  Catalina  $10,000.  These  tugs  are  maintained 
at  San  Pedro  for  the  purpose  of  rendering  towage,  salvage,  and 
other  services,  at  an  expense  of  about  $6,000  per  month,  and 
with  the  exception  of  a  small  tug,  the  McPherson,  at  San  Diego, 
which  is  distant  about  100  miles  from  San  Pedro,  and  a  small 
tug,  the  Pelican,  at  Redondo  Beach,  about  10  miles  distant,  are, 
as  appears  from  the  evidence,  the  only  tugs  maintained  along  the 
coast  between  San  Diego  and  San  Francisco.  Considering  all  of 
the  facts  and  circumstances  of  the  case,  I  think  $3,000  over  and 
above  the  actual  value  of  the  services  rendered  and  the  actual  dam- 
age done,  making  in  all  $4,510.41,  is  a  fair  sum  to  be  awarded 
the  libellant,  for  which  amount,  with  costs,  a  decree  will  be  signed. 
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The  Borrowdale — T.  F.  Neil,  Libei^lant. 

DiBCBICT  CoUSTi  DiSTBICT  OF  ObBOON, 

July  16»  1889. 

1.  CoMPiLATXOK  OF  1887.— The  compilation  of  the  general  stain  tea  of  Oregoo, 

provided  for  in  the  act  of  February  26,  1885,  and  published  in  two  yolumes,  with 
the  certificate  of  the  governor,  of  Angnst  9,  1889,  prefixed  thereto,  as  required 
by  said  act,  ui  prima  fcuiie  evidence  of  the  general  statutes  of  Oregon,  then  in 
force,  which  may  be  cited  and  referred  to,  in  both  judicial  and  leginlative  pro- 
ceedings, by  the  chapter,  title,  and  section  as  therein  arranged,  set  down,  and 
enumerated. 

2.  Revision  aud  Amendme^it  of  STATirrES  undeb  Seciiok  22  of  Abticia  4  of 

THE  CoxflrnronoN.  —  An  act  amendatory  of  another  act  should  contain  the  sec- 
tions of  the  latter  act  as  amended,  at  fall  length,  but  it  need  not  also  contain 
such  section  as  unamended;  the  act  amended  need  not  be  published  at  full 
length  in  the  amendatory  act  unless  the  amendments  thereto  amount  to  a 
revision  of  the  same,  by  producing  some  change  in  every  section  thereof. 
8.  Subject-Matteb  of  Act  —  Ezpbession  teebeof  in  Title. — An  act  entitled 
merely  an  act  to  amend  a  certain  section  of  the  Compilation  of  18K7  is  void,  for 
want  of  expreasion  of  the  subject  of  the  same  in  the  title  thereof;  but  an  act 
entitled  an  act  to  amend  an  act  relating  to  pilotage  purports  itself  to  be  an  act 
relating  to  pilotage,  and  the  subject  thereof  is  therefore  sufliciently  expressed 
in  the  title. 

Before  Deady,  District  Judge. 

J/r.  Edward  N,  Deady,  and  i/r.  Horace  JS.  Nicholas,  for 
libellant. 

3fr,  Cyrus  A.  Ddph,  for  defendant. 

Deady,  J.  This  suit  is  brought  by  the  libellant,  T.  F.  Neil, 
against  the  ship  Borrowdale,  to  rec*over  a  balance  of  $92.06^ 
allied  to  be  due  the  libellant  for  pilotage. 

It  is  alleged  in  the  libel  that  on  May  30,  1889,  the  libellant 
was  a  duly  licensed  pilot  for  the  Columbia  River  bar,  and  that 
on  that  day  he  took  charge,  as  such  pilot,  of  the  Borrowdale, 
and  brought  her  in  over  the  bar  to  her  anchorage,  at  Astoria; 
that  the  Borrowdale  then  drew  20  feet  of  water  and  her  regis- 
tered tonnage  was  1,197  tons;  and  that  for  said  service  the  libel- 
lant is  entitled  to  demand  and  receive  the  sum  of  $176,  of 
which  sum  only  $83.94  has  been  paid,  leaving  a  balance  due 
the  libellant  of  $92.06. 

The  master  and  claimant,  Greorge  Guthrie,  excepts  to  the 
libel,  stating  that  it  appears  therefrom  that  the  libellant  has 
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received  for  his  services  all  that  by  law  he  is  entitled  to  demand 
or  receive  therefor. 

This  exception  is  in  the  nature  of  a  demurrer  to  the  libel, 
and  raises  the  question,  whether  the  rate  of  compensation  which 
the  libellant  is  entitled  to  receive  is  that  fixed  by  the  law  as  it 
stood  prior  to  February  18,  1889  —  eight  dollars  per  foot  for 
the  first  twelve  feet  of  draught  of  the  vessel,  and  ten  dollara 
per  foot  for  each  additional  foot — or  that  prescribed  by  the  act 
of  that  date  (Sess.  Laws,  p.  11)  —  four  dollars  per  foot  draught 
and  two  cents  a  ton  for  each  ton  over  one  thousand  tons  regis- 
tered measurement. 

For  the  better  understanding  of  this  question  it  may  \ye  well 
to  premise,  that  on  October  20, 1882,  an  act  was  passed,  entitled 
"An  act  to  provide  for  pilotage  on  the  Columbia  and  Wallamet 
rivers/*  By  section  28  of  this  act  the  compensation  for  bar 
pilotage  was  fixed  at  six  dollars  a  foot  for  the  first  twelve  feet 
draught  and  at  eight  dollars  for  each  additional  foot. 

On  February  18,  1885,  an  act  was  passed,  entitled  "An  act 
to  amend  an  act,  entitled  ^'  as  above.  (Sess.  Laws,  p.  34.)  By 
this  act,  said  section  28  was  so  amended  as  to  make  the  com- 
pensation of  bar  pilots  eight  dollars  a  foot  for  the  first  twelve 
feet  draught  and  ten  doUars  for  each  additional  foot.  On 
November  25,  1885,  an  act  was  passed,  entitled  "An  act  to 
amend  section  21  of  an  act,  entitled"  as  last  above.  (Sess. 
Laws,  p.  23.)  The  act  referred  to,  as  being  thereby  amended, 
has  no  section  21,  and  what  was  probably  meant  was  section  21 
of  the  act  of  1882,  which  was  amended  by  section  1  of  the  act 
of  February  18,  1885.  However,  the  compensation  of  pilots 
was  not  thereby  affected.  On  February  21,  1887,  an  act  was 
passed,  entitled  "  An  act  to  aniend  an  act,  entitled"  as  last  above, 
"and  also  sections  3  and  28  of  the  act  of  February  18,  1885." 
(Sess.  Laws,  p.  93.)  But  the  last-named  act  had  no  section 
28,  and  the  section  28  doubtless  intended  was  the  section  so 
numbered  in  the  original  pilot  act  of  1882,  which  was  amended, 
as  above,  by  the  act  of  February  18,  1885.  Neither  did  this 
amendment  change  the  rates  for  bar  pilotage. 

On  February  26,  1885,  an  act  was  passed,  entitled  "An  act 
to  provide  for  collecting,  compiling*  and  distributing  the  laws 
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of  Oregon,  with  anootations.'^  (Sess.  Laws,  p.  142.)  This  act 
authorized  the  secretary  to  purchase  one  thousand  co{>ies  of  such 
oampikitiou  wlieu  prepared;  the  same  to  be  first  "submitted  to 
tbe  governor  for  examination,"  and  to  be  by  him  certified  "  to 
contain  all  tbe  general  statutes  in  Oregon  in  force  ....  ar- 
ranged ....  in  the  order  and  method  of  a  code,  and  in  seo- 
tions  numbered  consecutively  from  1  to  the  end  of  the  entire 
body  of  general  statutes,  with  marginal  notes,  showing  the  date 
of  the  passage  of  each  section."  This  "compilation"  was  to  be 
in  two  volumes,  and  so  arranged  that  the  coiles  should  be  in  the 
first  volume  and  the  other  general  statutes  in  the  second  one. 

Section  4  of  the  act  provides:  "From  and  after  the  time 
when  the  said  compilation  shall  be  examineil  and  certified  by 
the  governor,  as  hereinbefore  provided,  it  shall  be  in  force,  and 
shall  be  received  in  all  courts  of  this  state,  as  an  authorized 
eompiiation  of  the  statutes  of  Oregon." 

On  August  9,  1887,  the  governor  prefixed  his  certificate  to  a 
'^ compilation  of  the  statutes  of  Oregon,"  published  in  two  vol- 
umes, made  by  "William  T^air  Hill,"  copies  of  which  ap{)ear  to 
have  been  purchased  and  distributed  by  the  secretary  in  pursu- 
ance of  said  act  of  February  26,  1885,  and  properly  known  as 
the  "Compilation  of  1887." 

The  pilotage  act  of  1882,  and  the  several  acts  amendatory 
thereof,  passed  in  1885  and  1887,  as  above  stated,  constitute 
title  1  of  chapter  66  of  this  compilation. 

On  February  18,  1889,  in  this  state  of  the  law  on  the  subject 
of  pilotage,  an  act  was  passed,  entitled  "An  act  to  amend  title  1 
of  chapter  66  of  Hill's  Annotiited  Laws  of  Oregon,  relating  to 
pilotage,  at  the  Columbia  River  bar,  and  on  the  Columbia  and 
Waliamet  rivers." 

Bv  this  act  sundry  sections  of  this  title  were  amended  so  as 
to  read  as  therein  set  forth.  Among  these  is  section  3918,  which 
ap|)ears  from  the  subject-matter  and  the  marginal  note  thereto 
to  be  section  28  of  the  original  act  of  1882,  as  finally  amended 
l>v  section  2  of  the  act  of  1887. 

The  enactment  of  this  section  in  the  amendatory  act  is  in  this 
form  :— 

"Section  7.    That  section  3918  of  HilFs  Annotated  Laws  of 
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Oregon  he^  and  the  same  is  hereby  ameDded  so  as  to  read  as 
follows: — 

"Sec.  3918.  The  compensation  for  piloting  a  vessel  upon  or 
over  the  bar  pilot  grounds  per  foot  draught  of  said  vessel  is  as 
follows:  For  piloting  an  inward  or  outward  bound  vessel  to  or 
from  Astoria  over  the  bar,  or  from  within  the  bar  to  the  oi>en 
sea,  four  dollars  per  foot  draught  of  said  vessel,  and  two  cents  a 
ton  for  each  ton  over  one  thousand  tons  registered  tonnage  of 
said  vessel ** 

The  compensation  which  the  libcllant  has  received  is  all  that 
the  act  of  1889  allows  him  to  demand. 

Admitting  this,  the  libellant  contends  that  this  act  is  invalid, 
because  passed  in  contravention  of  sections  20  and  22  of  article 
4  of  the  Constitution.  It  is  also  admitted  that  if  the  conten- 
tion of  the  libellant,  in  this  res|>ect,  is  right,  he  is  entitled  to 
demand  and  receive  the  compensation  provided  in  section  3918 
of  the  Compilation  of  1887,  or  section  2  of  the  act  of  1887. 

The  special  grounds  on  which  the  validity  of  the  act  is 
impugned  are  these:  — 

1.  The  "subject"  of  the  act  is  not  expressed  in  the  title 
thereof,  as  required  by  section  20  of  article  4  of  the  Constitu- 
tion, which  declares:  "Every  act  shall  embrace  but  one  subject, 
....  which  subject  shall  be  expressed  in  the  title." 

2.  The  act  or  title  sought  to  be  amended  is  not  set  forth  and 
published  at  full  length,  as  required  by  section  22  of  said  article, 
which  declares :  "  No  act  shall  ever  be  revised  or  amended  by 
mere  reference  to  its  title;  but  the  act  revised  or  section  amended 
shall  be  set  forth  and  published  at  full  length." 

3.  The  reference  in  the  act  to  "  section  3918  of  Hill's  Anno- 
tated Laws  of  Oregon"  is  "meaningless,"  as  there  are  no  such 
"laws"  known  to  the  law  of  Oregon. 

It  would  have  been  proper  and  convenient  if  the  act  of  1885 
had  declared  by  what  name  the  compilation  of  the  laws  therein 
provided  for  should  be  known  and  cited.  But  this  was  not 
done,  and  the  sufficiency  of  any  designation  of  the  same,  or  ref- 
erence to  it,  must  depend  on  the  circumstances  of  the  case. 

The  act  of  1885  contemplates  that  the  general  laws  of  the 
state  will  be  "collected,  compiled,  and  annotated  by  IF.  Lair 
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Hill;"  and  the  certificate  of  the  governor,  prefixed  to  what  pur- 
ports to  be  such  compilation,  states  that  it  was  ''compiled  and 
annotated  by  WUtiam  Lair  Hill/^  who  is  assumed  to  be  the 
same  person  as  "  JF.  Lair  Hill." 

Section  4  of  the  act  of  1885  designates  the  work  as  a  '^  com- 
pilation/' and  declares  that  when  certified  by  the  governor,  as 
required  by  the  act,  "it  shall  be  in  force,  and  shall  be  received 
in  all  courts  of  the  state  as  an  authorized  compilation  of  the 
statutes  of  Oregon." 

It  is  not  admitted  that  the  legislature  could  by  any  such 
means  make  a  law,  and  therefore  the  words,  ''shall  be  in 
force,"  may  be  rejected  as  surplusage. 

But  it  was  com})etent  for  the  legislature  to  authorize  this 
compilation  of  the  laws  otherwise  "in  force,"  and  to  provide 
that  the  volumes  in  which  it  should  be  published,  and  the  des^ 
ignation  of  the  laws  therein  by  chapters,  titles,  and  sections, 
with  the  corresponding  sections  of  the  original  acts  in  the 
margin,  should  thei'eafter  be  evidence  of  what  are  the  general 
statutes  of  Oregon,  and  how  they  are  divided  and  enumerated 
in  chapters,  titles,  and  sections.  For  instance,  the  legislature 
may  provide  that  section  2  of  the  act  of  Febrnaiy  21,  1887, 
prescribing  the  compensation  of  the  Columbia  bar  pilots,  may 
hereafter  be  cited  and  known  as  section  3918  of  a  compilation 
of  the  general  laws  of  Oregon.  And  in  my  judgment,  that  is 
what  tiie  legislature  has  done ;  so  that  said  section  2  may  now 
iu  all  cases,  in  the  le;^islature  and  the  courts,  be  cited  and 
referred  to  as  section  3918  of  the  Compiled  Laws  of  Oregon^ 
(See  People  v.  Priichard,  21  Mich.  241.) 

Still  the  question  remains,  does  the  reference  in  the  act  of 
1889  to  "section  3918  of  Hill's  Annotated  Laws  of  Oregon'* 
sufficiently  indicate  the  compilation  of  the  laws  authorized  by 
the  act  of  1885? 

As  the  act  has  not  provided  by  what  name  this  compilation 
shall  be  known,  it  may  be  designated  by  any  word  or  phrase 
which  will  indicate  with  reasonable  certainty  that  it  is  meant 
or  intended. 

The  most  proper  and  natural  designation  of  the  publication  is 

that  used  in  the  act  authorizing  it — "compilation,"     The  work 
XIV.  Ba^t.— 8. 
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is  not  a  "code,"  although  it  contains  the  codes  of  Oregon,  as 
well  as  the  miscellaneous  laws,  "arranged  under  appropriate 
heads  and  titles  in  the  order  and  method  of  a  code/'  The 
annotation  is  a  collateral  and  subordinate  part  of  the  work;  and 
the  phrase,  '^annotated  laws/'  is  by  no  means  an  accurate  or 
definite  designation  of  the  publication.  The  compilation  of  the 
general  laws  of  Oregon  (1887)  is  a  full  and  complete  title  of 
the  work,  which  in  common  practice  may  be  conveniently 
shortened  to  "Compilation  (1887)."  And  to  this  may  be  pre- 
fixed, according  to  the  taste  of  individuals,  and  for  greater  cer- 
tainty, the  name  of  the  compiler. 

It  was  said,  on  the  argument  of  the  exception,  that  the  work 
does  not  contain  "all  thegei>erai  statutes  of  Oregon,"  and  a  par- 
ticular omission  was  mentioned.  It  did  not,  however,  relate  to 
the  subject  of  pilotage.  Besides,  the  certificate  of  the  governor 
is  prima  faoie  evidence  of  the  fact  that  it  does  contain  all  the 
statutes  of  a  general  nature,  in  force  at  the  date  of  the  certificate. 

I  say  prima  faoie,  for  certainly  it  may  be  shown  by  a  com- 
parison with  the  original  roll,  that  there  is  an  error  in  tlie  com- 
pilation, either  of  omission  or  commission.  But  probably  this 
could  not  be  done,  by  a  comparison  with  a  certified  copy  of  the 
roll,  as  that  would  be  the  certificate  of  the  secretary  of  state 
against  that  of  the  governor. 

The  volumes  to  which  the  governor's  certificate  is  prefixed 
are  pyima  faoie  the  compilation  provided  for  in  the  act  of  1885. 
The  section  3918  of  the  same  appears  by  the  marginal  note 
therein  to  be  section  2  of  the  act  of  1887,  regulating  the  com- 
pensation of  Columbia  bar  pilots;  and  the  amended  section 
3918,  as  "set  forth"  in  the  act  of  1889,  is  upon  the  same  sub- 
ject, and  almost  in  the  same  words.  If  the  act  of  1889  had 
referred  to  the  section  thereby  amended  as  "section  3918  of 
the  laws  of  Oregon,"  there  being  no  such  section,  except  in  this 
authorized  publication,  the  inference  would  be  reasonable,  that 
such  was  intended  by  the  legislature.  The  additional  words, 
"HilPs  Annotated,"  prefixe<l  to  the  words  "Laws  of  Oregon," 
only  serve,  under  the  circumstances,  to  strengthen  this  conclu- 
sion, because  it  appears  that  Mr.  Hill  prepared  and  annotated 
this  compilation. 
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This  is  not,  in  this  respect,  like  the  case  of  Harland  v. 
WaddngUm^  3  Struve,  131,  cited  by  counsel  for  the  libellant. 
In  that  case  an  act  entitled  ''An  act  to  amend  section  3050  of 
chapter  380  of  the  Code  of  Washington,"  said  code  being,  as 
appears,  a  private  and  unauthenticated  compilation  of  the  laws 
of  Washington,  was  held  void  and  inoperative,  because  there 
-was  no  sucii  section  known  to  the  laws  of  the  territory  as  the 
one  sought  to  be  amended. 

My  conclusion  on  this  point  is,  that  the  compilation  of 
August  9,  1887,  is  an  authentic  pubIi(»tion  of  the  general  stat- 
utes of  Oregon,  then  in  force,  that  it  may,  for  both  judicial 
and  legislative  purposes,  be  properly  cited  or  referred  to  by  the 
desiguation  of  chapter,  title,  and  section,  as  therein  arranged 
and  set  down,  and  that  the  legislature  intended  to  and  did  refer 
to  section  3918  of  said  compilation,  in  the  passage  of  said  act 
of  1889,  at  section  7  thereof,  for  the  purpose  of  amending  the 
same  as  therein  set  forth. 

On  the  second  point  but  little  need  be  said.  The  act  of  1889 
is  not,  in  my  judgment,  a  revision  of  the  act  of  1882,  as 
amended  by  the  acts  of  1885  and  1887,  and  compiled  and 
published  iu  title  1  of  chapter  66  of  the  Compilation  of  1887. 
The  purpose  of  the  former  act,  and  the  effect  of  it,  is,  to  amend 
certain  sections  of  the  latter,  or  the  compilation  thereof,  each 
section  so  amended  being  the  subject  of  a  separate  enactment, 
and  set  forth  iu  the  amendatory  act,  and  published  therein  at 
full  length. 

What  is  revision  of  an  act  as  distinguished  from  an  amend- 
ment thereof,  within  the  purview  of  the  constitution,  which 
makes  it  necessary  t<yset  forth  at  full  length  in  the  amendatory 
act  the  act  as  revised,  it  is  not  necessary  now  to  decide.  No 
authority  was  cited  by  counsel  on  the  point.  My  impression  is, 
that  as  long  as  there  is  one  section  of  the  original  act  untouched, 
there  Is  no  revisiou,  and  it  is  sufficient  to  set  forth  and  publish 
in  the  amendatory  act  only  the  sections  actually  amended,  and 
as  amended.  In  this  case  an  act  or  title  containing  one  hundred 
and  one  sections  was  amended  by  changing  only  ten  of  them 
and  repealing  two.  Neither  is  this  an  amendment  by  a  "  mere 
reference"  to  the  title  of  the  act  amended.     On  the  contrary, 


116  The  Borrowdale.  [Dist.  Ct. 

Opinion  of  the  Conrfc— Deady,  J.  [Jnly, 

each  section  amended  is  referred  to  bv  its  number  in  the  com- 
pilation,  and  '^  set  forth  and  published  at  full  length ''  in  the 
amendatory  act,  as  amended.  Tlie  claim,  once  made,  that  it  is 
necessary  to  set  forth  and  publish  at  full  length,  in  the  amend- 
atory act,  the  section  amended,  both  before  and  after  amendment, 
is  long  since  denied.  {Portland  v.  Stock,  2  Or.  69;  People  v. 
PrUchaA,  21  Mich.  241.) 

The  case  of  an  amendment  of  a  section  of  an  act  or  compil- 
ation, by  simply  repealing  a  distinct  paragraph,  clause,  or  sub- 
division thereof,  or  by  adding  thereto  such  a  paragraph,  clause, 
or  subdivision,  the  same  being  supplemental  in  its  nature^ 
whereby  the  operation  or  effect  of  the  words  of  the  original  sec- 
tion is  not  changed  or  affected,  but  the  operation  of  the  section 
as  amended  is  merely  enlarged  or  made  to  include  additional 
subjects  or  become  operative  under  other  circumstances,  is  a 
peculiar  one,  and  probably  no  other  publication  or  setting  forth 
is  necessary,  in  the  first  instance,  than  that  of  the  amendatory  or 
repealing  act;  and  in  the  second  one,  of  the  additional  para- 
graph, clause,  or  subdivisions. 

On  the  first  point,  counsel  for  the  libellant  insist  that  the 
"subject''  of  the  act  is  not  expressed  in  the  title  thereof,  because 
it  appears  therefrom  that  the  object  of  the  act  is  "to  amend 
title  1  of  chapter  66  of  Hill's  Annotated  Liaws  of  Oregon,"  and 
it  does  not  appear  therefrom  what  is  the  "subject"  of  such 
title  1. 

The  purpose  of  the  constitution  in  requiring  the  "subject" 
of  an  act  to  be  expressed  in  the  title  thereof  is  apparent,  and 
l»as  often  been  stated  by  courts  and  judges  with  great  unanimity. 
Briefly,  it  is  to  give  notice  to  the  members  of  the  legislature  and 
others  concerned  of  the  general  scope  and  purpose  of  the  pro- 
posed legislation,  and  to  prevent  the  enactment  of  laws  contain- 
ing clauses  and  provisions  not  indicated  by  the  title,  or  having  no 
proper  connection  with  the  subject  as  therein  expressed.  There- 
fore, the  constitution  is  not  complied  with  in  this  respect  by  the 
expression  of  a  or  any  subject  in  the  title,  but  the  subject  of  the 
act  must  be  truly  expressed.  {People  v.  Hills,  52  N.  Y.  453.) 
"  But,"  as  was  said  by  Mr.  Justice  Cooley,  in  People  v.  Mahaneyy 
13  Mich.  495,  "this  purpose  is  fully  accomplished  when  the  law 
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lias  but  one  general  object,  which  is  fairly  indicated  by  its  title/' 
(See,  also,  People  v.  Banks,  67  N.  Y.  571.) 

If  the  title  of  this  act  ended  with  the  words  "laws  of  Oregon," 
there  is  no  donbt  in  my  mind  that  the  act  would  be  void  for 
want  of  the  expression  of  its  "subject"  in  the  title.  An  act 
simply  entitled  an  act  to  amend  a  certain  section  of  this  com- 
pilation, contains  no  statement  of  the  "subject"  in  the  title,  and 
is  void.  No  one  can  say  from  the  reading  of  the  title  what  the 
the  "subject"  of  the  act  is,  Ilarland  v.  Washinfftcru,,  3  Struve, 
142,  is  a  case  directly  in  point.  It  was  there  held  that  the 
"subject"  of  the  act  was  not  expressed  in  such  title,  and  that 
the  act  was,  therefore,  void.  The  question  is  thoroughly  con- 
sidered in  the  opinion  of  the  court,  and  the  conclusion  main- 
taiiied  by  argument  and  authority,  which  are  unanswerable. 

The  "subject"  must  be  expressed,  stated,  set  forth  in  the 
title.  It  is  not  sufficient  if  it,  the  subject,  may  be  found  else- 
where, as  in  the  section  to  be  amended,  from  what  is  said  or 
suggested  in  the  title  of  the  amendatory  act. 

But  the  title  of  this  act  goes  further,  and  says,  laws  of  Oregon 
"  relating  to  pilotage  at  the  Columbia  River  bar  and  on  the 
Columbia  and  Wallamet  rivers."  No  expression  of  the  "sub- 
ject" of  the  act  need  be  more  explicit  than  this.  From  the 
whole  title  of  the  act,  it  appears  that  the  "subject"  of  the  title 
of  the  compilation,  which  it  is  the  object  of  the  act  to  amend,  is 
"pilotage"  on  the  waters  therein  mentioned. 

If  the  "subject"  of  an  amendatory  act  is  ever  sufficiently 
expressed  in  the  title  thereof,  when  the  same  contains  the  title 
of  the  act  to  be  amended,  in  which  the  "  subject "  of  the  latter 
act  is  sufficiently  expressed,  then  this  is  a  good  title. 

An  act  entitled  an  act  to  amend  an  act  relating  to  pilotage, 
purports  in  such  title  to  relate  to  pilotage  also.  That  is  the 
subject  of  the  act  as  expressed;  and  if  there  is  anything  in  the 
act  which  does  not  relate  to  pilotage,  the  constitution  avoids  it. 
In  ray  judgment  an  act  entitled  "An  act  to  amend  an  act 
entitled  'An  act  to  provide  for  pilotage  on  the  (l!olumbia  and 
Wallamet  rivers,'"  does  express  the  subject  thereof  in  the  title. 
Such  is  the  title  of  the  amendatory  act  of  February  18,  1885. 
(Sess.  Laws,  p.  34.)     An  act  purporting  by  its  title  to  be  an  act 
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to  amend  another  act  relating  to  pilotage,  does  thereby  itself 
purport  to  be  an  act  relating  to  pilotage,  as  much  so  as  if  it  had 
been  expreased  in  so  many  words. 

But  if  the  law  is  otherwise  on  this  point,  and  it  is  not  enough 
that  the  subject  of  the  act  to  be  amended  is  expressed  in  its  title, 
which  title  is  incor|)orated  in  the  title  of  the  amendatory  act,  the 
-words  in  the  title  of  the  act  in  question j  "to  amend  title  1  of 
chapter  66  of  Hill's  Annotated  Laws  of  Oregon,"  may  be  omitted 
therefrom  as  surplusage.  The  title  would  then  read:  "An  act 
relating  to  pilotage  at  the  Columbia  River  bar  and  on  the  Co- 
lumbia and  Wallamet  rivers."  This  is  certainly  a  good  title,  and 
would  have  been  so  if  it  had  ended  with  the  word  "  pilotage." 

It  is  not  necessary  that  the  title  should  also  show  that  the  act 
is  an  amendatory  one.  It  is  sufficient  if  the  "subject"  thereof 
—  the  person  or  thing  on  or  concerning  which  it  is  intended  to 
operate — is  expressed  therein.  If  it  is  intended  thereby  to 
amend  some  prior  act  on  that  snbjet.'t,  that  must  be  done  by 
proper  and  apt  words  and  references  in  the  body  of  the  act,  as 
prescribed  in  the  constitution. 

My  conclusion  is,  that  this  act  was  passed  in  conformity  with 
the  fundamental  law,  and  is  therefore  valid.  This  being  so, 
the  libel lant  is  not  entitled  to  recover  anything  beyond  the  snm 
already  paid  to  him  for  his  services  as  pilot  on  the  Borrowdale. 

The  exception  is  sustained  and  the  libel  dismissed. 


r  •«»   -■■  * 

Busby  p.  Ladd. 

ClBCUIT  COUBT,  NOBTBEBN  DiBTBIOT  OF  CaLXFORIOA. 

July  22, 1889. 

1.  Patents  fob  Iktbntions— Intentioii.  —  Wliere  a  welt  of  a  double  piece  of 
leather,  inserted  in  a  Beam  in  such  manner  that  the  edges  come  on  the  inside 
8o  as  to  require  no  trimming  on  the  ontaide,  the  welt  prenenting  a  rounded  ap- 
pearance, has  been  for  years  used  in  gentlemen's  and  ladies'  saddles,  in  leathern 

^  ouHhions,  honte  collara,  leather  bi^^d,  sarcliels,  hand-bags,  ladies'  reticules  of 
yarions  kinds,  and  in  the  uppers  of  boots  and  shoes,  it  recjuires  no  invention  to 

"  transfer  the  same  kind  of  welt  to  gloves.  This  is  bnt  a  double  use  for  analo^us 
and  similar  purposes,  and  is  not  patentable. 


Before  Sawyer,  Circuit  Judge. 
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In  equity. 

Suit  upon  a  patent  in  which  the  following  is  the  claim: 
"The  improvenieut  in  the  manufacture  of  gloves,  consisting  of 
inserting  a  welt  of  a  double  piece  of  the  same  material  and  color 
of  the  body,  the  edges  of  which  come  on  the  inside,  whereby  a 
uniform  color  of  welt  and  glove  is  maintained,  and  the  necessity 
of  trimming  avoided,  substantially  as  and  for  the  pur£>oses 
herein  described/' 

Messrs.  Langhome  &  3IUlery  for  plaintiff, 

3fr.  A.  P.  Van  Duzer,  and  Mr.  John  L.  Boone,  for  defendant. 

Sawyer,  Circuit  Judge  {orally).  After  a  careful  examination 
of  this  case,  in  view  of  the  state  of  the  art  disclosed,  and  the 
decisions  of  the  supreme  court,  I  am  unable  to  see  that  the  claim 
covers  a  patentable  object.  The  double- welted  seam  has  been 
used  for  a  long  time  in  various  articles  of  general  use,  as  in 
gentlemen's  saddles,  ladies'  saddles,  leather  cushions,  horse 
collars,  leather  bags,  satchels,  hand-bags,  and  ladies'  reticules 
of  various  kinds.  The  file  wrapi)er  in  the  case,  in  evidence, 
itself,  shows  that  there  was  a  prior  patent  for  the  same  thing 
in  the  uppers  of  boots  and  shoes.  It  requires  no  invention 
to  transfer  that  seam  from  one  of  these  articles  to  a  glove. 
They  are  analogous  and  similar  uses  of  the  same  thing,  and 
the  patent  office  declined  to  grant  a  patent,  at  first,  until  the 
patentee  inserted  in  the  claim  a  welted  double  seam  of  the 
^'same  material  and  same  color."  It  seems  to  me  to  be  only 
a  double  use  of  the  seam.  It  is  claimed  that  this  is  a  patent 
for  a  process.  Certainly  the  mere  using  the  same  material 
constitutes  no  element  of  a  process,  and  it  requires  no  inven- 
tion; nor  is  color  a  part  of  a  process.  The  selection  of  a 
particular  color  is  merely  the  exercise  of  taste.  The  tend- 
ency of  the  decisions  of  the  supreme  court  for  some  years  has 
been  to  limit  the  field  of  patentable  objects,  and  the  tendency 
still  continues.  Under  the  view  I  take  of  the  case  the  bill  must 
be  dismissed,  and  it  is  so  ordered.  I  will  add,  that,  under  the 
view  taken,  I  do  not  find  it  necessary  to  determine  whether  the 
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double-welted  seam  had  been  before  used  in  gloves.  I  am, 
however^  disposed  to  think  that  a  prior  use  in  gloves  has  not 
been  satisfactorily  shown.  There  is,  as  is  usual  in  these  cases, 
some  vague  and  shadowy  testimony  of  such  use  at  Gloverville, 
and  other  places  in  New  York,  some  twenty- five  or  thirty  years 
ago,  which  for  some  reason  was  discontinued;  but  there  is,  also, 
much  testimony  by  parties  engaged  in  the  business  at  those 
places  at  the  time  to  the  contrary.  The  evidence  of  such  prior 
use  in  gloves  is  not  very  satisfactory,  but  it  is  unnecessary  to 
pass  absolutely  ujK)n  that  point. 


Black  v.  Southern  Pac.  R.   Co. 

clbcuzt  coubt,  nobthebn  district  of  caurorbtia. 

July  29.  1889. 

1.    SHIPPDrO  —  LlABILITT  OF  TSSSZL  FOB  TORT  ^  LlUnTMO  LlABIUTT  ~  PbOCEEDZHO 

ExcLUSiVB.  —  Proceedings  of  tiie  United  States  district  oourt,  under  admiralty 
rule  54»  United  States  Bupren>e  oonrt,  and  sections  4283  and  4285  of  the  Revised 
Btatntes,  the  act  of  OtingreBB  of  June  26,  1884,  and  section  4289  of  the  Revised 
Btatntes,  as  amended  by  act  of  June  19, 1886,  to  limit  the  liability  of  ship  owners 
for  loss  or  damages  to  persons  or  goods,  supersede  all  other  actions  and  suits  for 
ihe  same  damagta  in  the  atate  or  national  oourta,  upon  the  matters  being  prop- 
erly presented  therein. 

2.  Idem.  —  In  the  nature  of  the  case,  where  the  jurisdiction  of  the  district  court  has 
attached,  it  is  exclusive. 

8.  Idbm— Tmb  of  Filing  Petition— Rflb  64.— The  petition  or  libel  may  be 
tiled  in  the  district  court  before,  as  well  as  after,  suit  commenced  to  recover 
damages. 

Before  Sawyer,  Circuit  Judge. 

At  law.  Motiou  to  stay  proceedings  and  strike  the  case  from 
the  calendar. 

The  steamer,  Julia,  was  a  duly  enrolled  and  licensed  vessel, 
under  the  laws  of  the  United  States,  for  the  coasting  trade, 
and  was  employed,  in  connection  with  the  railroad  of  the 
Southern  Pacific  Company,  as  a  part  of  its  continuous  line  of 
overland  transi)ortation  between  the  state  of  California  and 
other  states,  in  the  business  of  commerce  and  navigation,  and 
in  navigating  between  Vallejo  Junction^  in  the  county  of  Contra 
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Costa,  across  the  straits  of  Carquinez,  to  South  Vallejo,  in 
Solano  County,  in  the  state  of  California,  upon  tide  waters,  and 
within  the  admii*alty  jurisdiction  of  the  United  States.  On 
February  27,  1888,  as  dhe  was  leaving  her  dock  at  South  Val- 
lejo for  Vallejo  Junction,  with  a  considerable  number  of  pas- 
sengers, but  without  cargo,  her  boilers  exploded,  in  consequence 
of  which  about  thirty  passengers  lost  their  lives,  and  eight 
others  were  injured;  and  the  steamer  was  so  largely  damaged 
that  she  was  beached  at  South  Vallejo.  The  Central  Pacific 
Railroad  Company  as  owner,  and  the  Southern  Pacific  Company 
as  lessee,  in  pursuance  of  admiralty  rule  54,  thereupon  filed  a 
petition  in  the  United  States  district  court  for  the  Northern  Dis- 
trict of  California,  stating  the  foregoing  and  other  necessary  facts; 
that  suits  were  about  to  be  commenced  against  them  by  the  heirs 
and  representatives  of  the  parties  killed,  and  by  parties  injured, 
for  sums  largely  in  excess  of  the  value  of  the  interest  of  the 
petitioners  in  the  vessel  and  freight;  and  prayed  that  they 
might  be  declared  entitled  to  the  benefit  of  the  act  of  Congress 
as  expressed  in  sections  4283,  4284,  and  4285  of  the  Revised 
Statutes  of  the  United  States,  and  of  an  act  passed  June  26, 
1884,  and  particularly  section  18  of  said  act;  also  the  benefit 
of  section  4289  of  the  Revised  Statutes,  as  amended  by  an  act 
passed  June  19, 1886.  They  also  asked  that  they  might  be  per- 
mitted to  convey  all  their  interest  in  said  steamer  and  freight 
to  a  trustee  to  be  named  by  the  court,  for  the  benefit  of  the 
parties  injured,  and  the  heirs  and  representatives  of  those 
killeil,  and  that  they  might  be  discharged  from  further  liability 
in  the  premises.  The  court  rendered  a  decree  appointing  a 
trnstee,  and  authorizing  a  conveyance  for  the  benefit  of  the  heirs 
of  those  killed  and  the  parties  injured,  and  the  conveyance  was 
made  in  pursuance  of  the  orJer.  After  the  filing  of  the  said 
petition  the  plaintiff' commenced  this  suit  to  rec^over  fifly  thou- 
sand dollars  for  injuries  alleged  to  have  been  sustained  by  the 
explosion  on  said  steamer  Julia;  whereupon  the  defendant  pre- 
sented to  this  court  a  certified  copy  of  the  petition  and  said 
decree  of  the  district  court,  and  thereon,  and  on  affidavits  stating 
the  facts,  moved  that  the  proceedings  in  this  case  be  suspended, 
and  the  case  stricken  from  the  calendar. 
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3L\  JRenj.  Morgan^  for  plaintiff. 
3fr,  T.  L  Bergin^  for  defendant. 

Sawyer,  Circuit  Judge  (orally).  This  is  an  action  to  recover 
damages  for  injuries  sustained  by  the  explosion  of  the  boilers 
on  the  steamer  Julia.  After  the  explosion,  and  a  few  days 
before  the  commencement  of  this  suit,  the  Southern  Pacific 
Company  and  the  Central  Pacific  Railroad  Company  filed  a 
petition  in  the  United  States  district  court,  stating  the  facts 
about  the  explosion,  and  the  number  of  persons  that  were 
injured  and  killed,  and  offered  to  surrender  the  vessel,  and  all 
their  interest  in  it,  and  asking  to  be  allowed  the  advantages 
provided  under  the  statutes  of  the  United  States  in  such  cases. 
The  district  court  rendered  a  decree  after  monition,  accepting 
the  property,  and  appointing  a  trustee,  to  whom  they  conveyed 
it  in  pursuance  of  the  offer  in  the  petition,  and  decree  entered 
thereon.  A  few  days  after  that,  the  plaintiff,  Black,  commenced 
this  suit  for  fifty  thousand  dollars,  damages  for  injuries  sus- 
tained by  the  explosion.  This  is  a  motion  to  stay  proceedings, 
and  strike  the  case  from  the  calendar.  More  properly  it  should 
have  been  in  terms  to  dismiss  the  case,  the  district  court  having 
jurisdiction  of  the  entire  subject-matter  of  this  suit,  as  well  as 
of  the  surrender  of  the  vessel,  to  distribute  the  proceeds  under 
the  statute,  and  determine  whether  the  company  should  be 
exempted  from  any  further  payment  after  the  surrender  of  the 
vessel  thus  made  or  not.  In  the  case  of  Providence  etc.  Steam- 
ship  Co.  V.  Hill  Manuf.  Co.  109  U.  S.  678,  the  United  States 
supreme  court  held  that  the  district  court  having  acquired 
jurisdiction,  its  jurisdiction  so  acquired,  is,  in  the  nature  of  the 
case,  exclusive,  and  it  is  the  duty  of  all  other  courts  to  whose 
attention  the  matter  is  properly  brought,  to  suspend  proceedings, 
dismiss  the  suit,  and  refer  the  whole  matter  to  the  district  court. 
That  was  affirmed  in  the  case  of  Butler  v.  Boston  Steamship  Co. 
130  U.  8.  527. 

The  plaintiff  opposes  this  motion,  on  the  ground  that  under 
rule  54  of  the  United  States  supreme  court  in  admiralty,  relat- 
ing to  these  matters,  inferentially,  the  company  are  only  author- 
ized to  file  their  petition  iu  the  district  court  after  a  suit  has 
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been  commenced.  The  form  of  the  rule  is  a  little  ambiguous,  it 
is  true.  It  is  that  a  petition  or  a  libel  may  be  filed  in  the  dis- 
trict court  after  the  suit  has  been  commenced,  but  it  does  not 
say  anything  about  filing  it  before  suit  commenced.  In  the 
case  of  Ex  parte  Slayton,  105  U.  S.  451,  the  snpreme  court  held 
that  under  this  rule  a  petition  may  be  filed  before,  as  well  as 
after,  the  commencement  of  the  suit,  so  that  the  supreme  court 
has  construed  its  own  rule,  adversely  to  the  position  taken  by 
the  plaintiff.  The  defendant  has  filed  a  copy  of  the  petition 
in  the  district  court,  and  of  the  decree  upon  it,  and  there  is  no 
dispute  as  to  its  correctness,  except  that,  the  decree  has  been 
modified  by  striking  out  the  injunction.  The  remainder  of  the 
decree  remains  as  it  was.  When  brought  to  the  attention  of 
this  court,  its  duty,  is,  according  to  the  decisions  of  the  supreme 
court,  to  suspend  all  proceedings  in  the  case.  The  supreme 
court  of  the  United  States  says,  that  the  suit  should  be  dis- 
missed. The  motion  here,  in  form,  is,  to  suspend  all  further 
proceedings  in  the  case,  and  to  strike  the  case  from  the  calen- 
dar. I  do  not  know  exactly  what  is  meant  by  striking  the 
case  from  the  calendar,  otherwise  than  dismissing  it.  We  are 
not  in  the  habit  of  striking  cases  from  the  calendar  until  they 
are  disposed  of,  because  inconvenience  may  result  therefrom 
many  years  afterwards.  The  proceedings  will  be  suspended, 
and  I  think  the  suit  may  as  well  be  dismissed.  If  counsel, 
however,  think  that  is  not  proper,  I  will  leave  them  to  move 
to  amend  in  that  particular.  Let  the  proceedings  be  suspended, 
and  the  suit  dismissed. 
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N.  Delbanco  v.  E.  S.  Singletaby  et  al. 
F.  N.  Levy  et  al.  v.  Same  et  al. 

ClBCUIT  COUBT,   DiSTBIOT  OF  NEVADA. 

July  29.  IS'^S. 

1.  Behoyal  of  Causeb— Tike  of  Afplication.— Defendants  demurred  to  plaint- 

iff' complaints  in  the  atate  court  The  demurrers  were  heard  and  sustained  in 
the  state  court,  and  plain tiflb  were  given  leave  and  time  to  file  amended  com- 
plaints,  which  they  filed.  To  plaintifid'  amended  complaints  defendants  de. 
niurrcd,  and  at  tlie  same  time  filed  their  petitions  and  bonds  for  the  removal  of 
the  cases  to  this  court.  Heldy  that  the  petitions  and  bonds  were  not  filed  within 
the  statutory  time,  and  that  the  cases  must  be  remanded. 

2.  Idem  — FiLiNO  Tbanscbipt  of  Becobd  — Bvle  of  Couet.— Under  rule  79  of 

this  court  (ninth  circuit)  the  plaintiff  may,  at  any  time  after  defendant  has  filed 
and  submitted  to  the  state  court  his  petition  and  bond  for  the  removal  of  the 
cause,  procure  a  transcript  of  the  record  of  the  cause  from  the  state  court,  and 
file  the  same  in  this  court,  and  after  service  of  notice  thereof,  as  provided  in 
said  rule,  this  court  will  take  jurisdiction  of  the  case  for  all  purposes. 

Before  Sabin,  District  Judge, 

Motion  to  remaud. 

3L\  J,  A,  MacHrdlany  and  Mi\  31.  8.  Bojinijield,  for  plaintiffs. 

J)/r.  W.  F.  Goad,  JL\  W.  8.  Bonnifield,  and  Mr.  W.  C.  Belcher, 
for  defendants. 

Sabin,  J.  The  points  involved  in  each  of  the  above  cases 
are  substantially  the  same,  and  the  causes  are  considered  together, 
the  same  ruling  being  applicable  to  each  case. 

The  actions  were  begun  in  the  state  court,  and  removed  to 
this  court;  summons  and  complaint  were  served  on  the  defend- 
ant Singletary,  May  27, 1889.  By  state  statute,  defendants  were 
required  to  plead  or  answer  within  ten  days  after  the  date  of 
service  of  summons,  exclusive  of  the  day  of  service,  i.  e.,  June 
6,  1889.  On  that  day,  to  wit,  June  6,  1889,  all  of  the  defend- 
ants in  the  actions  appeared  by  counsel,  and  filed  demurrers  to 
the  complaints,  on  various  grounds. 

On  June  8th  the  demurrers  were  heard  by  the  court  and  sus- 
tained, and  plaintiffs  were  given  ten  days  within  which  to  file 
amended  complaints,  and  defendants  were  given  twenty  days, 
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after  service  of  said  amended  complaints^  to  answer  thereto. 
On  June  15th  plaintiffs  served  and  filed  amended  complaints  in 
each  action,  and  on  July  3d  defendants  filed  demurrers  thereto, 
together  with  their  petitions  and  bonds  for  the  removal  of  the 
cases  to  this  court,  and  on  July  5th  the  state  court  ordered  the 
cases  transferred  to  this  court.  Under  rule  79  of  this  court, 
plaintiffs  caused  a  transcript  of  the  record  in  each  case  to  be  filed 
in  this  court,  on  July  8th,  and  they  now  move  that  the  cases  be 
remanded  to  the  state  court  on  the  ground  that  the  petitions  and 
lK>nd.s  for  removal  were  not  filed  within  the  time  required  by  the 
act  of  Congress  of  August  13,  1888. 

Under  repeated  rulings  of  this  and  other  circuit  courts,  it  is 
clear  that  the  cases  must  be  remanded.  It  has  been  repeatedly 
held  by  the  supreme  court,  under  the  removal  act  of  1875,  that 
the  hearing  of  a  demurrer  was  a  trial  of  the  case,  within  the 
meaiung  of  that  act.  {Alley  v.  Notty  111  U.  8.  472;  Scharf  v, 
i«?y,  112  U.  S.  711;  Laidley  v.  Hnntingimy  121  U.  S.  179.) 
It  has  also  been  repeatedly  held  by  the  same  court,  under  the 
removal  act  of  1875,  that  tlie  '^term  at  which  the  cause  could 
be  first  tried  ^'  was  the  first  term  after  issue  joined,  when  in  the 
ordinary  course  of  proceedings  the  case  could  be  ready  for  trial, 
and  be  tried.  And  tiiat  where  the  trial  of  a  case  had  been  con- 
tinued over  the  first  term  of  court  at  which  it  could  be  tried, 
either  by  order  of  court  or  stipulation  of  parties,  a  petition  for 
remdval  of  the  case,  filed  thereafler,  came  too  late.  {Babbitt  w 
Clark,  103  U.  S.  606;  Pullman  Palace  Car  Co.  v.  Speck,  113 
U.  8.  84 ;  Gregory  v.  Hartley ,  1 13  U.  8.  742 ;  Keoting  v.  Ameri- 
can 0.  Co,  10  Fed.  Rep.  17;  Theurkauf  v.  Ireland,  11  Sawy. 
612;  Keeney  v.  Roberfs,  12  Sawy.  39.) 

From  these  authorities  it  will  be  seen  that  parties  desiring  to 
remove  their  cases  to  the  national  courts  have  always  been  held 
to  a  strict  compliance  with  the  statute  relative  thereto.  The 
removal  act  of  1888  is  much  more  restrictive  than  that  of  1875. 
The  right  of  removal  is  confined  to  the  defendant,  and  he  must 
file  his  petition  and  bond  for  removal  '^at  the  time,  or  any  time 
before  the  defendant  is  required  by  the  laws  of  the  state,  or  the 
rules  of  the  state  court  in  which  the  suit  is  brought,  to  answer 
or  plead  to  the  declaration  or  complaint  of  the  plaintiff."    Under 
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the  removal  act  of  1888,  writs  of  error,  or  appeals,  do  not  lie 
to  an  order  remanding  a  case  to  the  state  court;  but  if  they  did, 
it  cannot  for  a  moment  be  doubted  but  that  the  supreme  court 
would  hold  the  defendant  to  a  strict  compliance  with  the  statute 
in  all  respects. 

In  the  cases  at  bar,  the  petitions  and  bonds  for  removal  were 
not  filed  until  the  demurrers  to  the  amended  complaints  were 
filed,  and  after  a  hearing  and  judgments  on  the  first  demurrers. 
This  was  clearly  too  late.  ( Wedekind  v.  Southern  Pacific  Co, 
36  Fed.  Rep.  279;  Dixon  v.  Western  V.  Tel.  Co.  38  Fed.  Rep. 
377;  Hard  v.  Gero,  38  Fed.  Rep.  537;  Kaiiel  v.  Wylie,  38  Fed. 
Rep.  365.) 

We  think  it  will  be  better  for  all  parties  concerned  —  will 
save  time  and  expense  to  litigants — if  it  is  clearly  and  distinctly 
understood  that  parties  desiring  to  remove  their  cases  from  the 
state  courts  must  act  promptly,  and  comply  strictly  with  the 
provisions  of  the  statute  relative  thereto.  That  courts  have  not 
the  authority  to,  and  will  not,  by  doubtful  construction,  enlarge, 
change,  or  modify  the  clear  terras  of  the  statute.  The  statute  is 
clear  and  simple  as  to  the  time  when  the  petition  and  bond  for 
removal  must  be  filed,  and  parties  must  comply  with  it.  la 
Wedekind  v.  Southern  Pacifixi  Co.  supra,  decided  by  this  court, 
an  inference  might  arise  that  possibly  an  order  of  a  state  court, 
extending  defendant's  time  to  plead,  might  be  construed  as 
extending  his  time  within  which  to  file  his  petition  and  bond 
for  removal  of  the  cause.  If  such  inference  fairly  arises  in  that 
ease,  we  wish  here  to  correct  it,  as  under  the  authorities  cited  it 
seems  clear  that  such  an  order  of  the  state  court  could  not  have 
that  effect.  The  state  court  could  not,  by  order  or  otherwise, 
enlarge  or  modify  the  terms  and  provisions  of  an  act  of  Congress, 
nor  confer  jurisdiction  upon  this  court,  which  otherwise  it  would 
not  have.  It  is  urged  on  the  part  of  two  of  the  defendants 
that  inasmuch  as  the  summons  and  complaint  were  served  on 
only  one  of  the  defendants,  the  time  of  the  defendants  not  served 
to  plead  or  answer  must  be  considered  as  commencing  at  the 
date  of  the  order  of  court  sustaining  the  demurrers,  and  giving 
plaintiffs  leave  and  time  to  file  amended  complaints.  We  think 
this  point  untenable.     The  defendants  all  appeared  at  the  time 
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of  filing  the  demurrers  to  the  first  complaints,  and  judgments 
were  had  in  their  favor  upon  said  demurrers.  Such  appearance 
was  a  waiver  of  service  of  summons,  and  necessarily  of  the  inter- 
vening time  between  service  of  summons,  had  they  been  served, 
and  the  time  at  which  they  filed  their  demurrers.  And  further, 
the  actions  are  not  separable  as  between  the  defendants,  and  they 
could  not  be  removed  as  to  two  of  the  defendants  only.  They 
must  be  removed  as  to  all,  or  none. 

It  is  further  urged  by  defendauts  that  these  motions  to  remand 
are  premature  at  the  present  time,  and  cannot  now  be  entertained 
or  heard  by  the  court.  It  is  contended  that,  as  the  removal  act 
only  required  the  defendant  to  file  a  copy  of  the  record  of  the 
case  in  this  court  '^  on  the  first  day  of  its  then  next  session  •  •  .  . 
and  said  copy  being  entered  as  aforesaid  in  said  circuit  court, 
the  cause  shall  then  proceed  in  the  same  manner  as  if  it  had 
been  originally  commenced  in  said  circuit  court,"  therefore  the 
court  cannot  entertain  these  motions  until  the  next  term  of 
court,  to  wit,  next  Noveml)er  term,  or  session.  In  support  of 
this  position  counsel  cite  BaUijiwre  etc.  R.  R,  Co.  v.  Koontz,  104 
U.  S.  5.  We  do  not  consider  this  case  particularly  applicable 
to  the  cases  before  us.  The  point  here  involved  was  not  con- 
sidered or  discussed  in  that  case,  but  rather  the  reverse,  to  wit, 
the  power  of  the  circuit  court  to  permit  a  copy  of  the  record  to 
be  filed  after  the  first  day  of  the  term  when  it  should  have  been 
filed.  And  the  supreme  court  hold  that  in  a  proper  case,  on 
cause  shown,  the  circuit  court  might  permit  the  record  to  be 
filed  after  the  first  day  of  the  term  at  whinh  it  was  due.  But 
the  opinion  in  that  case  does  not  intimate  that  the  record  may 
not  be  filed  in  the  circuit  court  at  any  time  after  the  petition 
and  bond  are  filed  in  the  state  court,  and  before  the  next  term 
of  the  circuit  court,  by  any  party  interested,  other  than  the 
removing  party,  or  that  being  so  filed,  the  circuit  court  would 
uot  have  full  jurisdiction  of  the  (5ase.  Counsel  also  cite  Kansas 
CUy  &  T.  Ry.  Co.  v.  Intei^staie  Lumber  Co.  36  Fed.  Rep.  9; 
This  case  is  closely  analogous  to  the  cases  l)efore  us,  but  we  are 
not  able  to  concur  in  the  conclusion  reached  in  that  case.  Indeed, 
we  think  the  tendency  of  the  authorities  cited  and  referred  to 
in  that  case  is  to  an  opposite  result.     It  does  not  appear  from 
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that  case,  as  reported,  whether  or  not  there  is  any  rule  of  court 
in  the  eighth  circuit  regulating  the  matter  of  procuring  the 
record  from  the  state  court  by  any  party  other  than  the  party 
seeking  to  remove  the  case,  and  filing  it  in  the  circuit  court. 
From  the  fact  that  no  mention  is  made  of  any  such  rule  of 
court,  we  infer  that  the  court  has  not  adopted  any  such  rule  in 
reference  thereto,  as  prevails  in  this  circuit. 

Rule  79  of  this  circuit  provides :  — 

"Whenever  proper  proceedings  have  been  perfected  in  a  state 
court  to  remove  a  case  from  such  court  to  this  court,  ])ursuant 
to  any  statute  of  the  United  States,  either  party  may,  at  any  time 
thereafter,  as  of  course,  file  the  transcript  required  by  law  in 
this  court,  and  serve  written  notice  of  such  filing  upon  the 
adverse  party,  or  his  attorney;  and  upon  filing  in  this  court 
satisfactory  evidence  of  the  service  of  sucli  notice,  the  clerk  shall 
enter  the  action  upon  his  register,  and  thenceforth  the  provisions 
of  rule  78  of  this  court  shall  be  ap])licable  thereto,  and  the  same 
proceedings  may  be  thereafter  liad  as  if  the  transcript  had  been 
filed  by  the  party  removing  the  same  at  the  time  prescribed  by 
kw." 

Rule  78  provides  in  regard  to  amendments  of  pleadings,  etc. 
Rule  79  was  adopted  in  March,  1879.  It  was  made  under  the 
authority  of  section  918,  Revised  Statutes,  which  provides:  — 

"The  several  circuit  and  district  courts  may  from  time  to 
time,  and  in  any  manner  not  inconsistent  with  any  law  of  the 
United  States,  or  any  rule  prescribed  by  the  supreme  court 
under  the  preceding  section,  make  rules  and  orders  directing  the 
return  of  writs  and  process,  the  filing  of  pleadings,  the  taking 
of  rules,  the  entering  and  making  up  of  judgments  by  default, 
and  other  matters  in  vacation,  and  otherwise  regulate  their  own 
practice,  as  may  be  necessary  or  convenient, /or  the  advancement 
of  justice  and  the  prevention  of  delays  in  proceedings^ 

Rule  79  was  the  outgrowth  of  the  case  of  Makoney  M.  Co.  v, 
Bennett,  4  Sawy.  289,  and  was  intended  to  cover  that  and  all 
similar  cases,  where  long  delay  might  occur  by  reason  of  the 
neglect  of  the  removing  party  to  file  the  record  of  this  court. 

As  said  by  the  court  in  that  case,  "it  is  true  as  urged  by  de- 
fendant that  the  statute  makes  no  provision  for  filing  the  copy 
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of  the  record  before  the  first  day  of  the  succeeding  term,  or  by 
any  other  person  than  the  party  removing  the  cause.  But  it  is 
also  true  that  there  is  nothing  prohibiting  the  filing  of  the 
record  at  an  earlier  day,  or  by  any  party  interested,  other  than 
the  one  removing  the  cause/' 

The  reasoning  of  the  court  in  that  case  is  applicable  in  the 
cases  before  us.  The  next  term  or  session  of  this  court  begins 
November  4th.  The  petitions  and  bonds  for  removal  were  filed 
July  3d.  Hence,  if  defendants'  contention  is  correct  and  tenable, 
there  must  be  a  delay  of  four  months  in  these  cases.  And  this 
merdyfor  delay,  for,  as  we  have  seen,  upon  examination  of  the 
records,  the  cases  would  have  to  l>e  remanded  whenever  the 
court  should  take  them  up  and  consider  them  four  or  five 
months  hence.  But  it  is  conceded  that,  for  some  pur()08es,  the 
circuit  court  may  and  will  assume  jurisdiction  of  a  case  before 
the  record  is  filed  by  the  removing  party,  and  will  issue  such 
writs  and  make  such  orders  as  may  be  necessary  to  preserve  the 
rights  of  the  parties;  and  this  from  the  apparent  necessity  of 
preserving  those  rights.  That  in  such  cases  this  court  may  and 
will  issue  or  discharge  writs  of  attachment,  issue  or  dissolve 
injunctions,  appoint  receivers  or  discharge  them,  issue  commis- 
sions to  take  testimony;  in  short,  will  exercise  its  highest 
authority  and  powers,  and  virtually  assume  full  jurisdiction 
of  the  case  and  parties. 

This  in  effect  is  the  substance  of  the  authorities  cited  in  Kansas 
&  jT.  i2y.  Go,  V.  Iiiterdaie  Lumber  Co.  supra.  But  will,  or  can 
a  court  proi>erly  exercise  these  high  powers  and  functions  without 
first  inquiring  and  determining  whether  or  not  it  has  jurisdiction 
to  make  any  orders  in  the  case  affecting  the  rights  of  the  parties? 

In  the  cases  cited  in  Kansas  &  T.  Ry.  Cb.  v.  Iniefi^staie  Lumber 
Co.  supra^  it  is  evident  that  the  record  in  each  case,  to  a  certain 
extent  and  in  some  form,  fully  or  in  brief,  and  by  some  means, 
must  have  been  laid  before  the  court,  before  the  court  could 
have  been  asked  to  make  any  orders  therein.  And  why  should 
a  court  hesitate  or  decline  to  look  fully  into  the  record,  in  the 
first  instance,  and  determine  whether  or  not  it  has  any  jurisdic- 
tion of  the  case,  when,  months  afterwards,  it  must  make  this 
examination ;  and  failing  to  find  jurisdictional  facts,  must  vacate 
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all  orders  theretofore  made,  and  remaud  the  case  to  the  slate 
court. 

Jurisdiction,  when  challenged,  is  the  first  and  fundamental 
question  to  l>e  settled  in  ^11  cases,  and  without  it  all  proceedings 
are  vain.  Without  the  aid  of  rule  79  we  would  have  little  hes- 
itancy in  holding  that  these  motions  to  remand  could  now  be 
properly  entertained  and  heard  by  the  court.  We  think  the 
statute  directory,  not  mandatory,  in  requiring  the  defendant  to 
file  a  copy  of  the  record  in  the  circuit  court  "  on  the  first  day  of 
its  next  session." 

In  Baltimore  B.  R.  Co,  v.  Koontz,  supi-a,  it  was  held  that  if 
the  removing  party  did  not  file  a  copy  of  the  record  on  the  first 
day  of  the  term,  it  was  in  the  discretion  of  the  court  to  permit 
it  to  be  filed  thereafter,  on  cause  shown. 

If  the  statute  is  directory  as  to  time,  is  it  not  equally  so  as  to 
person?  It  certainly  does  not  prohibit  the  filing  of  the  record 
by  any  person  interested  other  than  the  defendant,  or  at  a  date 
earlier  than  the  first  day  of  the  next  session  of  court.  Rule  79 
of  this  court  has  been  in  effect  for  ten  years.  It  is  believed  that 
it  is  not  opposed  to,  or  in  contrav^ention  of  any  statute,  or  of  the 
rights  of  any  party  litigant.  On  the  contrary,  its  sale,  object, 
and  purpose  is  to  carry  out  the  express  terms  of  the  statute, 
**for  the  advancement  of  justice,  and  the  prevention  of  delays  in 
proceedings."  The  practical  working  of  the  rule  has  been  most 
salutary,  and  demonstrative  of  its  wisdom,  utility,  and  propriety. 
It  works  no  hardship  upon  any  one  not  seeking  delav  only;  and 
courts  will  not  brook  wanton  delay  in  proceedings  before  them, 
when  the  opposite  party  is  urging  audience  and  judgment. 

We  are  not  dis|)osed  to  vacate  or  rescind  a  rule  believed  to  be 
wholly  lawful,  and  in  harmony  with  the  statute,  the  practical 
effect  of  which  is  only  good,  and  in  aid  of  "  the  advancement  of 
justice  and  the  prevention  of  delays  in  proceedings"  in  this 
court. 

Let  the  cases  be  remanded  to  the  proper  state  court. 
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William  H.  Gest  v.  William  H.  Packwood  et  al. 

CiBCuiT  CouBT,  District  of  Obeoon. 
August  5,  1889. 

1.  EgriTABLE  Mortoage.  —  A  written  agreement  for  secnrity  on  certain  property 

for  tlie  puvmeut  of  a  debt  iu  in  equity  a  mortgage,  and  will  be  enforced  as  such 
against  all  parties  to  the  agreement,  and  tliOite  wbo  have  uotioe  of  it. 

2.  Idem.  — B.  gave  bis  uote8  to  P.  and  C.  in  payment  on  the  purchaHe  of  a  mining 

ditch  and  grounds,  and  agreed  in  writing  with  them  that  if  such  noien  were  not 
paid  when  due,  he  would  reconvey  the  property  to  them  as  security  for  tlieir 
pciyment ;  the  notes  not  beting  paid,  B.  gave  C.  and  P.  a  lease  of  the  property,  with 
a  right  to  apply  the  net  protiiM  and  procieds  from  year  to  year  on  these  notes. 
JJeOl,  {D  that  the  agreement  to  give  security  being  in  equity  a  mortgage,  the 
leaKe,  with  a  pledge  of  the  rents  and  profits,  was  accepted  as  a  fulfillment  of  the 
a.:;reement,  and  the  agreement  and  lease  taken  together  created  a  continnous 
lim  on  tlie  property  in  favor  of  the  payee  of  the  notes  ur  his  assigns,  from  the 
date  of  the  agreement ;  (2)  that  the  assignment  of  the  rents  and  profits  of  the 
proi)erty  to  the  lessees  for  the  payment  of  the  notes  created  a  lien  on  tlie  body 
of  the  profjerry,  which,  in  case  the  rents  and  profits  are  insufiicient  to  pay  tlie 
eamf",  may  be  enforced  in  equity;  (3)  during  the  pofipession  under  this  lease 
the  lessees  were  not  authorized  tn  charge  the  property  with  the  expense  of 
operating  or  improving  it,  and  if  the  expenditures  in  any  one  year  exceeded  the 
receipts,  such  excess  was  their  pers(mal  debt. 

3.  Statute  of  LniiTATioK8.'In  the  cemsideration  of  purely  equitable  rights  and 

titles  courts  of  equity  are  not  governed  by  the  statute  of  limitations. 

4.  Equftabub  Interest  n?  Land.  — The  sale  of  an  equitable  interest  in  land  is  not 

the  mere  assignment  of  a  right  of  action  thereabout,  and  in  a  suit  in  a  nationa 
court  by  the  vendee,  to  establish  his  right  therein,  it  is  not  material  what  the 
citizensliip  of  his  vendor  is. 

5.  Judgment  of  a  State  Court. — Tlie  plaintiff  in  a  decree  in  a  state  court,  given 

in  a  suit  to  enforce  the  lien  of  a  mortgage  on  real  property,  is  a  proper  party  to 
a  suit  in  a  national  court  to  enforce  an  alleged  prior  lien  on  the  same  property, 
and  in  such  suit  the  validity  and  effect  of  Huch  mortgage  and  decree  may  be 
inquired  into  and  determined  as  an  original  question. 

Before  Deady,  District  Judge. 

3/r.  Zera  Snoto,  for  plaintiff  and  Al)elK 

3Ir.  Oiarles  P.  Ileald,  for  defendant  Groven 

Mr.  Sidney  Delly  for  defendant  Packwood. 

Deady,  J.  This  case  was  heard  on  tlie  bill  and  supple- 
mental bill  of  the  plaintiff,  Gest,  the  cross-bill  of  the  intervenor, 
Abell,  and  the  answers  thereto  of  the  defendants,  Packwood, 
Grover,  and  Emma  B.  Carter,  and  sundry  stipulations  as  to 
matters  of  fact.     From  these  it  appears  that  on  February  15, 
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1873,  the  Eldorado  ditch,  and  certain  raining  property  eonnecte<l 
therewith,  situated  in  Baker  County,  Oregon,  and  then  owned 
by  the  Malheur  and  Burnt  River  Const)lidated  Ditch  and  Min- 
ing Company,  and  hereafter  called  herein  the  "Malheur  Com- 
pany," was  sold  to  T.  J.  Carter  and  W.  H.  Packwood  for 
$43,000,  on  two  judgments  obtained  on  May  20,  1872,  in  the 
circuit  court  of  the  state  for  said  county,  the  one  by  C.  M.  Carter 
for  $20,330.77,  and  before  that  date  assigned  to  T.  J.  Carter, 
and  the  otiier  by  Packwood  for  $17,362.18,  in  the  aggregate 
$37,692.95. 

A  certificate  of  sale  was  given  by  the  sheriff  to  the  purchasers, 
in  which  the  proj>erty  is  designated  as  the  Eldorado  ditch,  par- 
ticularly described  as  follows:  "Commencing  at  or  near  Mal- 
heur City,  Shasta  mining  district,  Baker  County,  Oi'egon,  and 
extending  to  the  north  fork  of  Burnt  River,  via.  Kuntz  Creek, 
Deer  Creek,  Rock  Creek,  East  Camp  Creek,  West  Camp  Creek, 
BulPs  Run,  and  Coyote  Creek,  together  with  all  the  water  rights 
and  franchises  thereunto  belonging  or  in  anywise  appertaining 
thereto;"  and  on  May  23,  1873,  at  Baker  City,  the  purchasers 
assigned  said  certificate  to  Arthur  Rice,  by  the  following  in- 
dorsement, written  over  their  hands  and  seals:  "For  value 
received,  and  in  accordance  with  an  agreement  of  even  date 
herewith,  we  hereby  assign  the  within  certificate  of  sale  to 
Arthur  Rice."  Said  ditch  was  then  about  eighty  miles  in 
length,  and  had  a  capacity  of  about  one  thousand  two  hundred 
miuer's  inches  of  water. 

On  the  same  day  an  agreement  —  the  one  referred  to  in  the 
assignment — was  made  by  Carter,  Packwood,  and  Rice,  over 
their  hands  and  seals,  in  the  presence  of  two  witnesses,  in  which, 
after  reciting  the  recovery  of  the  judgments  aforesaid,  the  sale 
of  the  Malheur  Company's  property  thereon,  and  the  confirma- 
tion thereof,  it  is  stated  that  Carter  and  Packwood  have  sold 
and  bargained,  and  by  these  presents  do  hereby  sell,  bargain,  and 
convey  unto"Ri.  3  the  certificate  of  such  sale;"  that  in  con- 
sideration thereof  Rice  "agrees  to  execute  and  deliver"  to  Carter 
and  Packwood  certain  promissory  notes,  aggregating  in  amount 
$29,700,  indorsed  by  Clark,  Layton  &  Co.,  and  payable  as  fol- 
lows :  To  Carter,  four  notes,  one  for  $8,000,  one  for  $4,000, 
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and  two  for  $3,000  each,  to  become  due  on  the  23d  of  August, 
September,  October,  and  November,  1873,  respectively ;  to  Pack- 
wood,  four  not*^,  one  for  $2,500,  one  for  $3,500,  one  for  $3,000, 
and  one  for  $2,700,  to  become  due  on  the  1st  of  July,  Octol>er, 
and  December,  1873,  and  March,  1874,  respectively;  that 
"Clark,  Lavton  &  Co.  shall  also  indorse  and  acknowledge 
themselves  bound  by  the  terms  of  this  agreement;"  and  that 
"in  case  of  the  non-payment  of  any  of  said  notes"  said  Rice 
"shall  reconvey"  the  property  to  Carter  and  Packwood,  "by 
good  and  sufficient  conveyance,  to  be  held  as  security  for  the 
payment  of  said  notes." 

On  the  same  day  the  notes  were  made,  indorsed,  and  deliv- 
ered as  provided  in  the  agreement,  and  an  indorsement  made  on 
the  latter  and  signe<l  by  Clark,  Lay  ton  &  Co.,  to  the  effect  that 
they  were  the  indorsers  of  the  notes,  and  "acknowledge  the  bind- 
ing force  of  the  within  agreement  upon  us,  as  such  indorsers." 

In  all  this  transaction  it  appears  that  Rice  was  acting  for 
Clark,  Laytou  &  Co.,  as  well  as  himself,  and  that  at  the  date 
of  the  assignment  of  the  certificate  and  sale  of  the  property  to 
Rice,  he  paid  Carter  and  Packwood  on  account  thereof,  in  addi- 
tion to  the  notes  given  as  aforesaid,  $10,000  in  cash. 

On  July  21, 1873,  no  redemption  having  been  made  from  the 
execution  sale  to  Carter  and  Packwood,  they  wrongfully,  and 
without  the  knowledge  or  consent  of  Rice,  obtained  the  sheriff*'s 
deed  to  the  property,  which  fact  coming  afterwards  to  the 
knowledge  of  Rice,  he  had  tlie  execution  of  said  agreement,  on 
December  11,  1873,  duly  proved  by  the  oath  of  a  subscribing 
witness  thereto,  and  on  the  loth  of  the  same  month  the  agree- 
ment was  duly  recorded  in  the  record  of  "  Leases  and  Agree- 
ments" for  said  county;  and  on  December  3,  1874,  he  caused 
the  certificate  of  sale  to  be  duly  recorded  in  the  record  of 
"Sheriff^s  Certificates"  for  said  county. 

On  the  execution  of  the  agreement  of  May  23,  1873,  Rice 
went  into  the  ptxssession  of  the  property  and  operated  it  openly 
and  notoriously  until  May  4,  1874,  and  improved  and  enlarged 
the  same  at  a  cost  of  near  $15,000. 

On  May  4,  1874,  a  large  portion  of  the  indebtedness  evi- 
denced by  the  promissory  notes  mentioned  in  the  agreement  of 
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May  23,  1873,  being  unpaid,  Kice  and  Clark,  Layton  &  Co.  of 
the  first  part,  and  Carter  and  Packwood  of  tlie  second  part,  for 
the  purpose  of  further  securing  tlie  payment  of  the  unpaid  por- 
tion of  said  notes  and  other  indebte<Iness  of  said  Malheur  Com- 
pany, and  establishing  certain  priorities  in  the  payment  thereof, 
made  an  agreement  in  which  it  was  recited,  wrongfully,  however, 
that  the  j)arties  of  the  second  part  were  then  **  the  owners  in  fee^^ 
of  the  property  in  question ;  and  also  that  on  May  23, 1873,  they 
agreed  to  sell  the  same  to  the  parties  of  the  first  jmrt  for  the 
consideration  therein  nientioned,  and  "delivered  the  ix>ssession " 
thereof  to  them,  and  tliat  the  jwirties  of  the  second  part  were  to 
convey  the  property  to  the  parties  of  the  first  part  on  the  pay- 
ment of  said  notes;  that  the  latter,  "in  addition  to  the  posses- 
sory title  to  said  ditch  proixjrty  under  said  agreement  ^^  of  1873, 
have  other  uiines  and  property  in  the  vicinity  and  particularly 
described  in  Schedule  A,  annexed  thereto. 

It  is  then  stated  in  the  agreement,  that  in  consideration  of  the 
premises  and  the  covenants  of  the  j>arties  of  the  second  part,  the 
parties  of  the  first  part  "hereby  demise,  let,  lease,  and  surrender 
j)ossession,  and  by  these  presents  have  demised,  let,  leaseil,  and 
surrendered  the  possession  to  the  parties  of  the  second  part,  of 
all  of  said  proi)erty,  to  have  and  to  hold  the  same  from  the  date 
hereof,  during  the  ensuing  year,  and  from  year  to  year  there- 
after, until  the  notes  and  demands,  debts,  and  judgments  here- 
inafter mentione<l  shall  have  been  paid,  tlie  parties  of  the  second 
part  yielding  and  paying,  as  rent  therefor,  the  net  proceetls  and 
profits  of  water  sales  from  said  ditches,  and  proceeds  and  profits 
of  the  workings  or  sales  of  said  mining  grounds,  to  be  accounted 
for  monthly  on  a  gold  coin  basis  during  the  mining  season,*'  to 
J.  W.  Virtue,  as  trustee,  who  shall  apj)ly  the  same  on  the  debts 
due  to  the  parties  of  the  second  part  and  others,  as  set  forth  in 
Schedule  B,  annexed  to  the  agreement;  that  when  said  debts 
are  paid  by  said  "  rents,  proceeds,  and  profits,"  or  otherwise,  by 
the  parties  of  the  fii'st  part,  the  "lease  shall  determine,'*  and  the 
parties  of  the  second  part  will  surrender  the  jxwsession  of  the 
property  and  convey  their  interest  in  the  same  to  the  parties  of 
the  first  part. 

Then  follow,  among  others,  clauses  to  the  following  effect: 
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The  party  of  the  second  part  will  construct  a  ditch  from 
Eldorado  ditch  to  the  middle  fork  of  Burnt  River,  a  distance 
of  about  six  miles,  with  a  capacity  of  about  three  hundred 
inches  of  water,  this  extension  to  be  made  "as  soon  as  snow 
goes  ofiF,  and  the  cost  to  be  considered  a  part  of  the  exj)enses 
of  operating  said  ditch  this  season,"  and  "when  finished,  to 
be  considered  a  permanent  improvement  of  Eldorado  ditch,  to 
inure  to  the  benefit  of  the  parties  that  are  or  may  be  entitled 
to  said  ditch  property*"  that  the  parties  of  the  second  part 
"shall  use  due  skill,  diligence,  and  economy"  in  operating  said 
projjerty,  and  "may  be  allowed  a  superintendent's  salary  not 
exceeding  $2,000  per  annum,  to  be  considered  as  a  part  of  the 
expenses  of  operating  the  property  during  the  lease;"  that  if 
any  of  the  debts  mentioned  in  Schedule  B,  as  due  T.  J.  Carter, 
W.  H.  Packwood,  J.  W,  Virtue,  and  J.  A.  Packwood,  have 
passed  to  other  parties,  and  the  parties  of  the  first  part  are 
forced  to  pay  them  ....  in  any  other  manner  than  out  of  the 
rents  and  profits  and  proceeds  of  the  property  herein  mentioned, 
....  the  trustee  shall  apply  the  said  rents  and  profits  coming 
into  his  hands  to  re-imburse  the  parties  of  the  first  part  for  such 
amount  so  paid  ....  at  the  time  and  in  the  order  set  forth  in 
said  Schedule  B;  "  that  the  parties  of  the  first  part  do  not  assume 
the  payment"  of  said  debts  "in  any  other  manner  than  out  of 
said  net  rents,  profits,  and  proceeds  of  said  property,  as  fast  as 
the  same  may  accrue  in  the  hands  of  the  trustee." 

Carter  and  Packwood  went  into  possession  under  this  agree- 
ment, and  operated  the  ditch  until  1880,  when  Carter  died,  and 
the  possession  and  operation  of  the  property  was  continued  by 
Packwood  until  the  appointment  of  a  receiver  on  May  9,  1887, 

On  November  2, 1878,  this  suit  was  commenced  by  the  plaint- 
iff Gest,  who  is  a  citizen  of  Illinois,  and  by  sufficient  mesne 
conveyances  was  then  and  now  is  the  successor  in  interest  of 
Rice  and  Clark,  Layton  &  Co.,  against  Carter  and  Packwood  for 
an  accounting,  and  a  ex)nveyauce  of  the  legal  title  of  the  prop- 
erty wrongfully  obtained  from  them  by  the  sheriff. 

Subsequently,  on  March  31, 1879,  the  plaintiff  by  leave  of  the 
court  amended  his  bill,  so  as  to  make  it  L.  F.  Grover,  William 
6.  Ladd^  and  W.  J.  Leatherwood,  parties  defendant,  with  appro- 
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priate  allegations  and  prayers,  to  the  end  that  a  certain  mort- 
gage on  the  property,  then  hehl  by  Grover,  and  two  jiidgraents, 
lield  by  Ladd  and  Leatherwood,  respectively,  against  Carter, 
might  be  declared  of  no  effect  as  against  the  right  and  interest 
of  the  plaintiff  in  the  property.  In  due  time  the  bill  was  taken 
for  confessed,  as  against  these  defendants.  Carter  and  Pack- 
wood  answered,  admitting  the  allegations  of  the  bill  generally, 
bat  alleging  that  the  sheriff's  deed  was  made  to  them  without 
solicitation,  because  "they  were  the  purchasers  of  the  property," 
and  stating  an  account,  from  which  it  appears  that  the  expendi- 
tures incurred  in  the  operation  of  the  property  and  the  construc- 
tion of  the  extensions  to  the  ditch  largely  excfeeded  the  receipts; 
and  thereupon  the  case  rested  until  the  appointment  of  the 
receiver.  On  January  31, 1888,  Henry  O.  Abell,  who  is  a  citi- 
Een  of  Illinois,  intervened,  by  leave  of  the  court,  and  iiled  a 
cross-bill,  setting  up  that  he  was  the  owner  of  the  notes  num- 
bered 1  and  2  in  Schedule  B  for  §3,000  each,  made  in  1873, 
and  payable  to  Carter  on  Octol)er  23  and  November  23,  1873, 
respectively,  and  alleging  that  as  such  owner  he  had  the  first 
lien  on  the  corpus  of  the  property  for  their  payment,  which  he 
asked  might  be  enforced.  On  January  21,  1888,  the  suit  was 
revived  against  Emma  B.  Carter,  the  widow  and  successor  in 
interest  of  T.  J.  Carter,  who  answered,  admitting  the  allega- 
tions of  the  bill  and  submitting  herself  to  the  judgment  of  the 
court. 

By  the  ans^vers  of  Pack  wood  to  the  bill  and  cross-bill  it 
appears  that  during  the  period  he  was  in  possession  the  expendi- 
tures exceeded  the  receipts  by  $36,586.51,  for  which  sura  he 
claims  a  first  lien  on  the  property.  It  also  appears  that  much 
of  this  ex{)enditure  was  caused  by  the  construction  of  new  or 
extension  ditches,  and  that  in  the  year  1874,  when  the  extension 
to  the  middle  fork  of  Burnt  River  was  made,  as  provided  in 
the  agreement  of  that  year,  the  receipts  were  $12,235.48,  while 
the  deficit  was  $15,036.74.  And  it  also  appears  that  in  the 
years  1876,  1878,  and  1879,  the  receii)ts  exceeded  the  expendi- 
tures by  $828.17,  $5,001.04,  and  $2,842.66,  respectively,  or 
$8,671.87  in  the  aggregate. 

Before  the  making  of  the  agreement  of  1874,  the  note  for 
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$2,500  mentioned  in  the  agreement  of  1873,  and  payable  to 
Packwood  on  July  1st  of  that  year,  was  paid  by  Geat's  prede- 
cessors in  interest,  and  since  the  making  of  the  same  and  before 
the  commencement  of  this  suit  they  paid  on  the  notes  given  in 
1873,  and  set  out  and  numbered  in  Schedule  B,  as  follows: — 

No.  3,  to  Packwood,  due  Oct.  1,  1873 $  3,500  00 

No.  4,  "      "  ($3,000)"  Dec.  1, 1873 2,951  34 

* %  6,451  34 

No.  6,  to  Virtue^  due  Oct.  23,  1873 2,200  00 

No.  15,  to  Carter,  "    Aug.  23,  1873 8,000  00 

No.  16,  "       "        «    Sept.  23,  1873 1,500  00 

Total  amount  paid $18,002  68 

Soon  alter  the  delivery  of  the  notes  to  Carter  and  Packwood, 
tinder  the  agreement  of  1873  and  before  the  making  of  that 
of  1874,  Carter  indjrsed  the  notes  now  held  by  Abell  and 
numbered  1  and  2  in  Schedule  B,  and  delivered  them  to  his 
brother,  C.  M.  Carter,  on  account  of  his  indebtedness  to  the 
altter,  who  thereu|x>n  indorsed  the  same  and  delivered  them  to 
the  First  National  Bank  of  this  city  as  security  for  advances 
then  and  to  be  made,  where  they  were  held  and  remained  until 
they  were  transferred  to  Abell  for  a  valuable  consideration,  in 
November,  1886,  indorsed  in  blank  by  T.  J.  and  C.  M.  Carter. 
On  July  6,  1887,  C.  M.  Carter  was  adjudged  a  bankrupt  in  the 
United  States  district  court  for  this  district,  and  by  the  order 
of  said  court  the  interest  of  said  Caiter  in  said  notes  was  released 
to  said  bank,  on  account  of  the  indebtedness  of  the  former  to 
the  latter,  then  amounting  to  $8,200  with  interest.  Prior  to 
Carter  being  adjudged  a  bankrupt,  and  after  the  transfer  of  the 
notes  to  the  bank.  Carter  assigned  his  interest  therein  to  Grover, 
subject  to  the  right  of  the  bank,  and  so  notified  the  latter. 

On  January  4,  1874,  T.  J.  Carter  conveyeyed  his  interest  in 
the  undivided  half  of  the  property  to  his  brother,  C.  M.  Carter, 
by  a  deed  of  quit-claim,  as  security  for  an  antecedent  debt  of 
$30,000,  evidenced  by  his  note  of  that  date,  payable  in  one  year 
thereafter,  with  interest  at  one  per  centum  per  mouth,  which 
mortgage  was  duly  recorded  on  April  17,  1874,     C.  M.  Carter 
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took  said  mortgage  with  knowledge  of  the  agreement  of  May 
23, 1873,  and  tlie  possession  of  the  projierty  by  Rice  thereunder. 
On  April  17,  1876,  C.  M.  Carter  assigned  this  note  and  mort- 
gage to  his  brotlier-in-law,  L.  F.  Grover,  in  payment  of  an 
antecedent  debt  of  $6,700,  who  took  the  same  with  the  like 
knowledge  of  Rice's  interest  and  possession  of  the  property  that 
his  assignor  had. 

On  February  8, 1879,  Grover  brought  suit  in  the  state  circuit 
court  for  Baker  County  to  enforce  the  payment  of  said  note  by 
the  sale  of  the  mortgagor's  interest  in  said  property,  wherein, 
on  May  19,  1879,  he  obtained  a  decree  against  T.  J.  Carter  for 
the  amount  of  the  note  and  interest,  which  decree  was  therein 
declared  to  be  a  lien  on  the  premises  from  the  date  of  the  mort- 
gage. The  sale  of  the  proj)erty  on  this  decree  was  enjoined  by 
order  of  this  court  on  July  21,  1879. 

Ou  October  21,  1887,  the  defendant  Grover,  by  leave  of  the 
court,  filed  a  plea  to  the  bill,  to  the  effect  that  he  is  a  bona  fide 
purchaser  for  a  valuable  consideration  without  notice,  and  an 
answer  in  support  thereof.  On  argument,  the  plea  was  held 
bad,  because  the  consideration  between  Carter  and  Carter  and 
the  latter  and  Grover  was  only  an  antecedent  debt,  and  the 
quit-claim  to  Grover's  assignor  was  notice  to  him  and  his 
assigns  that  he  purchased  nothing  but  what  his  vendor  had. 
(13  Sawy.  202;  34  Fed.  Rep.  368.) 

Grover  then  had  leave  to  answer  over,  but  the  answer  con- 
tains  nothing  material  beyond  what  was  in  the  plea  and  answer, 
except  the  statute  of  limitations,  which  will  be  noticed  hereafter. 

Packwood  admits  the  case  made  in  the  bill  and  cross-bill,  so 
far  as  the  execution  of  the  two  agreements  and  the  making  and 
delivery  of  the  several  notes  thereunder  are  concerned,  and  the 
transfer  of  those  numbered  1  and  2  in  Schedule  B  to  the 
plaintiff"  in  the  cross-bill  of  Abell,  But  he  contends  that 
the  agreement  of  1874  created  a  trust,  of  which  be  and  Carter 
were  the  trustees,  and  Rice  and  Clark,  Layton  &  Co.  the  bene- 
ficiaries; that  as  such  trustees  they  had  a  right  to  charge  the 
property  with  the  necessary  cost  of  operating  it,  and  that  the 
excess  of  expenditures  so  incurred  over  receipts  are  a  first  lien 
on  the  property.     On  this  theory,  they  seem  to  have  incurred 
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indebtedness  right  and  left,  and  to  have  been  trusted  by  the 
public  without  stint. 

But  there  is  nothing  in  the  nature  of  the  transaction,  nor  in 
the  language  of  the  instrument,  that  gives  any  countenance  to 
this  proposition.  The  agreement  is  a  lease  in  which  Carter  and 
Packwood  are  the  lessees  and  Rice  and  Clark,  Layton  &  Co. 
are  the  lessors.  The  lessees  agree  to  pay  the  lessors  as  rent  for 
the  property,  "monthly,  during  the  mining  season,"  the  net 
profits  and  proceeds  of  the  property.  It  is  styled  a  lease  in  the 
Ixxly  of  the  writing,  and  the  operative  words,  "hereby  demise, 
let,  lease,  and  surrender  possession,"  are  those  of  a  lease.  It  is 
not  only  a  "lease"  but  only  a  lease  "  from  year  to  year,"  to  con- 
tinue, indeed,  until  certain  debts  are  paid  by  the  rent,  at  the 
option  of  the  lessees.  Therefore  the  deficit  which  the  lessees 
have  made  in  the  operation  of  this  property  is  their  personal 
intlebteilness,  and  they  alone  are  responsible  for  it.  The  rem- 
edy of  the  lessees,  if  they  found  they  could  not  operate  the 
property  with  profit  or  without  going  in  debt,  was  to  surrender 
it  to  the  lessors,  which  they  were  at  liberty  to  do  at  the  end 
of  any  year  after  it  came  into  their  possession.  But  as  long  as 
they  operated  it,  each  year's  operations  stood  by  itself.  If  there 
was  any  profit,  the  lessees  were  bound  to  pay  it  over  to  Virtue, 
the  trustee  for  the  lessors,  "month  by  month  during  the  mining 
season  "  of  each  year.  The  surplus  of  one  year  cannot  be  apj>lied 
on  the  deficit  of  another.  The  deficit  of  1874,  even  if  caused 
by  the  construction  of  the  extension  of  the  ditch  that  year, 
must  be  borne  by  the  lessees.  True,  they  were  authorized  to 
make  this  extension  by  the  agreement  of  1874,  and  provision 
was  made  therein,  that  the  cost  of  such  construction  should  be 
a>nsidered  a  part  of  the  expenses  of  operation  for  that  year. 
The  necessary  implication  from  this  limitation,  as  well  as  the 
manifest  purpose  and  intent  of  the  whole  contract,  is,  that 
the  lessees  were  not  authorized  to  make  any  other  extension  of 
the  ditch  at  the  expense  of  the  receipts  or  proceeds  of  the  prop- 
erty, and  this  only  from  the  receipts  of  that  year. 

It  follows  that  the  surphis  of  receipts  over  expenditures  in 
the  years  1876,  1878,  and  1879,  amounting  to  $8,671.87,  are 
net  profits,  and  should  have  been  paid  over  to  the  trustee  aud 
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ai)pliod  OD  the  notes  of  the  lessors,  as  provided  in  the  agreement 
of  1874.  And  for  the  purposes  of  this  ease,  equity  will  con- 
sider tiuit  done  which  should  have  been  done.  This  surplus 
will  then  be  treated  as  having  been  applied  on  the  notes  first 
due,  but  still  in  the  hands  of  Packwood  or  Carter.  To  apply 
it  on  notes  previously  assigned  by  them,  as  notes  1  and  2,  would 
give  them  the  l)enefit  of  it  twice.  Having  already  appropriated 
this  surplus  to  their  own  use,  they  can  only  be  made  to  account 
for  it,  by  applying  it  on  such  of  the  notes  as  have  not  been 
a&signed.  These  are  notes  4  and  5,  payable  to  Packwood, 
December  1,  1873,  and  March  1,  1874,  respectively.  On  note 
4  the  sum  of  $2,951.34  was  paid  by  Gest's  predecessors  in 
interest,  leaving  $38.66  due  thereon.  Note  5  is  for  $2,700, 
which  makes  $2,738.66,  plus  the  interest  thereou.  The  surplus 
applied  in  payment  of  this  amount,  as  and  when  it  occurred, 
will  much  more  than  satisfy  it.  The  amount  due  on  these  notes, 
less  the  payment  on  4,  must  therefore  be  considered  paid  at  the 
time  this  surplus  accrued,  and  should  have  been  paid  over  to  the 
trustee. 

Tliis  leaves  notes  1  and  2  unpaid  in  the  hands  of  Abell,  for 
which  he  claims  the  first  lien  on  the  property.  Gest,  as  the 
successor  in  interest  of  Kice  and  Clark,  Lay  ton  &  Co.,  also 
claims  a  lien  on  the  property  for  the  sum  of  $20,651.34,  plus 
interest  at  the  rate  of  ten  per  centum  thereon  from  the  date  of 
the  filing  of  the  bill,  which  is  the  sum  theretofore  paid  by  said 
Rice  and  Clark,  Lay  ton  &  Co.  on  notes  3,  4,  6,  15,  and  16, 
under  the  clause  in  the  agreement  of  1874,  providing  in  effect 
that  if  they  paid  any  of  these  notes  otherwise  than  from  the 
rent  of  the  property,  they  should  be  subrogated  to  the  rights  of 
the  creditors  thus  paid  and  be  re-imbursed  out  of  the  net  profits 
and  proceeds,  according  to  the  priority  of  the  debt  thus  paid. 

By  the  purchase  of  the  property  at  the  sale  on  execution. 
Carter  and  Packwood  acquired  an  estate  or  interest  in  the 
premises  which  could  be  sold  and  passed  to  others.  (Poge  v. 
Rogers,  31  Cal.  305.)  Unless  redeemed  within  the  time  pre- 
scribed by  statute,  they  were  entitled  to  a  conveyance  of  tlie 
legal  title  to  the  property,  and  in  the  mean  time  were  entitleil  to 
the  possession  thereof.     (Comp.  1887,  sees.  304,  307.) 
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The  agreement  of  1873,  together  with  the  formal  assignment 
of  the  certificate  of  sale,  and  the  possession  taken  thereunder, 
was  in  legal  effect  a  sale  of  this  property,  with  a  complete  right 
in  the  vendee,  Rice,  to  demand  and  have  the  sheriff's  deed 
thereto  in  place  of  the  vendors.  {Page  v.  RogerSj  supra.)  The 
purchaser  at  an  execution  sale  may  assign  or  dispose  of  his  right 
thereunder,  and  it  is  the  duty  of  the  officer  to  make  and  deliver 
a  deed  to  the  property  accordingly.  (  Voorheea  v.  Jaokaoii  ex 
dem.  Bank  of  TJniUd  States,  10  Peters,  479.) 

By  the  wrongful  conduct  of  the  vendors  they  obtained  the 
sheriff's  deed  instead  of  the  vendee.  But  equity  will  treat  them 
as  mere  trustees  of  the  legal  title  thereby  acquired,  for  the  bene- 
fit of  the  latter. 

It  was  the  evident  intention  of  the  parties  to  the  agreement 
of  1873  that  the  notes  given  thereunder  for  the  purchase  price 
of  the  property  should  be  secured  by  a  lien  thereon.  To  this 
end  it  is  provided  that  in  case  of  the  non-payment  of  any  of 
them,  the  property  shall  be  reconveyed  to  the  vendors,  "  to  be 
held  as  security  for  the  payment  of  the  same."  Nor  was  it  to 
be  "reconveyed"  absolutely,  but  only  as  "a  security  for  the 
payment  of  the  notes." 

The  contemplated  contingency  actually  happened.  Only  the 
first  note  was  paid  when  it  became  due;  and  the  agreement  of 
1874  which  followed  was  the  reconveyance  or  security,  which 
the  parties  finally  concluded  to  give  and  take.  The  provision 
in  the  agreement  of  1873  was,  in  effect,  a  contract  for  a  mort- 
gage, that  the  property  should  in  some  way  be  returned  to  the 
vendors  as  a  security  for  the  payment  of  the  notes,  and  the 
lease  of  1874  was  the  fulfillment  thereof. 

As  against  the  vendee,  the  vendors  had  a  lien  on  this  prop- 
erty for  the  payment  of  these  notes  from  the  time  of  their 
delivery  to  them,  which  equity  will  treat  as  a  mortgage.  As 
was  said  by  Mr.  Justice  Story,  in  Flagg  v.  Mann,  2  Sum.  533 : 
"If  a  transaction  resolves  itself  into  a  security,  whatever  may 
be  its  form,  it  is  in  equity  a  mortgage."  To  the  same  effect  is  1 
Jones  on  Mortgages,  section  168,  et  seq.,  and  3  Pomeroy's  Equity, 
sections  1235,  1237.  The  instances  and  illustrations  given  by 
Pomeroy  "show,"  as  he  says  (sec.  1237),  "  that  the  form  is  imma- 
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terial  if  the  intent  ap[^ars  to  make  any  identified  property  a 
security  for  the  fulfillment  of  an  obligation." 

The  agreement  of  1874  does  not  abrogate  or  destroy  that  of 
1873,  or  anything  that  was  done  under  it,  nor  does  it  profess 
to.  Notwithstanding  the  misrecitals  in  the  former,  the  vendees, 
under  the  latter,  still  act  and  are  treated  as  the  practical  owners 
of  the  property,  and  lease  the  same  to  the  vendors,  as  a  means 
of  furnishing  the  security  for  the  payment  of  the  notes  con- 
templated in  the  agreement  of  1873.  That  security  consisted 
of  the  possession  of  the  property  with  a  right  to  operate  it,  and 
through  the  instrumentality  of  the  trustee,  Virtue,  to  apply 
the  rents  coming  to  the  lessors  to  the  payment  of  the  notes  in 
the  order  set  forth  in  Schedule  B.  The  one  agreement  is  an 
addition  to  and  fulfillment  of  the  other,  and  they  must  be  con- 
strued and  have  effect  as  in  pari  mata'la. 

This  security,  as  bargained  for  in  the  agreement  of  1873, 
and  furnished  by  that  of  1874,  was  intended  for  the  payment 
of  the  notes  into  whosoever's  hands  they  might  come.  It  was 
given  for  the  benefit  of  the  notes,  and  not  that  of  Carter 
and  Packwood,  or  any  other  person,  only  as  and  while  they 
were  the  holders  of  them.  {Phdan  v.  Olney^  6  Cal.  478; 
Pattlson  V.  Hull,  9  Cowen,  747;  Gratian  v.  Wiggins,  23  Cal. 
30.) 

On  the  transfer  of  any  of  the  notes  the  security  bargained 
for  in  the  agreement  of  1873  followed  it  as  an  incident  ot  the 
debt,  and  when  the  security  was  formally  furnished  by  the 
agreement  of  1874,  it  followed  the  notes  in  the  hands  of  third 
persons  in  the  order  prescribed  in  Schedule  B,  unless  indorsed 
without  recourse,  even  if  they  were  ignorant  of  its  existence. 
{United  States  v.  Hodge,  6  How.  279.) 

The  security  bargained  for  in  the  agreement  of  1873  was  the 
reconveyance  of  the  property  sold,  for  the  purchase  price  of 
which  the  notes  were  given.  The  security  actually  given  by 
the  agreement  of  1874  was  a  lease  from  year  to  year,  with  a 
pledge  of  the  net  profits  and  proceeds  of  the  property  until  the 
debts  were  thereby  paid.  This  was  a  continuing  pledge,  so  far 
as  the  lessees  were  concerned,  as  long  as  any  one  of  the  notes 
was  unpaid.    And  in  equity  it  will  be  considered,  if  necessary 
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for  the  security  or  payment  of  the  notes,  as  a  pledge  of  the 
corpus  of  the  property. 

**  An  assignraent  of  the  rents  and  profits  of  land  as  security 
for  a  debt  is  another  mode  of  creating  an  equitable  lien  in  favor 
of  the  assignee;  and  the  assignment  of  a  lease  by  way  of  secur- 
ity produces  the  same  effect."  (3  Pomeroy's  Equity,  sec.  1237.) 
In  Er  paiie  WellSy  1  Ves.  162,  Lord  Thurlow,  in  speaking  of  an 
assignment  of  rents  and  profits  as  a  security,  said:  "It  is  an 
odd  way  of  conveying,  but  it  amounts  to  an  equitable  lien.*' 
(See  2  Story  on  Equity  Jurisprudence,  sees.  10(34,  1064  a;  1 
Jones  on  Mortgages,  sees.  162,  171;  Charier  Oak  etc.  Co.  v. 
Stephens,  15  Pac.  Rep.  253,  Utah,  October  17,  1887.) 

In  the  latter  case  it  was  held  that  where  a  writing  provided 
certain  advances  made  to  a  miuing  company  should  be  repaid 
out  of  "the  rents,  issues,  and  profits,"  and  the  same  were  not 
sufficient  for  that  purpose,  a  suit  might  be  maintained  to  subject 
the  mining  property  itself  to  a  lien  for  the  payment  of  such 
advances. 

This  case  is  strongly  in  point.  It  appears  that  the  mining 
ground  on  which  the  profits  of  this  ditch  depends  is  substan- 
tially disposed  of  and  worked  out;  that  the  ditch  itself  has  been 
allowed  to  fall  into  disuse  and  decay,  and  the  profits  derived  there- 
from cannot  be  made  to  pay  the  interest  on  the  schedule  debts. 

It  follows  that  Abell  is  entitled  to  enforce  this  lien  ajrainst 
the  projierty  so  far  as  may  be  necessary  to  secure  the  payment 
of  notes  1  and  2,  now  held  by  him;  and  Gest,  as  the  suoceasor 
in  interest  of  Rice  and  Clark,  Layton  &  (yO.,  has  a  lien  on  the 
property  for  the  re-imbursement  of  the  amount  paid  by  them 
on  notes  3,  4,  6,  15,  and  16  of  the  Schedule  B. 

Except  as  to  note  6,  for  $2,200,  which  was  payable  to  Virtue 
Octol)er  23,  1873,  and  was  not  mentioned  in  the  agreement  of 
1873,  the  mortgage  to  C.  M.  Carter  is  subordinate  to  this  lien. 
It  is  subsequent  in  point  of  time  to  the  agreement  of  1873,  and 
must  be  postponed  to  the  lien  and  security  thereby  created. 
But  it  is  claimed  that  the  agreement  of  1873  was  superseded 
by  that  of  1874,  and  the  security  provided  by  the  latter  substi- 
tuted for  the  former,  by  which  means  the  mortgage  to  Carter 
became  the  prior  lien. 
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In  my  judgment  there  was  no  gap  between  the  operation  of 
the  two  agreements  so  as  to  give  priority  to  the  mortgage  over 
the  latter.  The  security  for  the  payment  of  the  notes  was  bar- 
gained and  provided  for  in  the  agreement  of  1873,  which  equity 
will  treat  as  a  mortgage.  By  the  agreement  of  1874  this  bar- 
gain was  completed  by  the  creation  of  a  specific  security  on  the 
property,  namely,  a  lease  of  the  same,  with  the  right  to  apply, 
through  a  trustee,  the  rent  in  payment  of  the  notes.  There  was 
no  instance  of  the  intervening  time  in  which  the  lien  was  not  in 
existence,  and  the  agreement  of  1874  did  not  create  it,  but  only 
gave  it  specific  form  and  provided  means  for  its  discharge. 
The  agreement  of  1873  was,  as  now  appears,  duly  proved  and 
admitted  to  record  before  the  execution  of  the  mortgage,  besides 
which,  the  mortgagee  had  actual  notice  of  the  agreement  of 
1873,  and  the  possession  of  the  venders  under  it;  and  his 
assignee,  Grover,  had  the  same  notice. 

\,  But  the  mortgage  having  been  both  taken  and  assigned  for  an 
antecedent  debt,  neither  the  mortgagee  nor  his  assignee  is  a  f)ur- 
chaser  for  a  valuable  consideration.  Admitting,  for  the  present, 
that  the  record  of  the  agreement  of  1873  was  unauthorized  (Ged 
v.  Packwood,  13  Sawy.  202 ;  34  Fed.  Rep.  371),  this  circumstance 
is  suflBcient  in  itself  to  postpone  the  mortgage  to  the  equities 
arising  under  the  agreement  of  1873,  and  recognized  and  pro- 
vided for  in  that  of  1874,  in  favor  of  the  notes  n^entioned  in 
the  former,  while  in  the  hands  of  any  one  except  the  mortgagor. 
(People's  Sav.  Bank  v.  Bates,  120  U.  S.  556.)  And  the  mort- 
gage having  been  made  by  deed  of  quit-claim,  the  mortgagee 
and  assignee  thereby  had  notice  that  they  only  took  what  was 
left  in  T.  J.  Carter  to  convey.  (Baker  v.  Woodward,  12  Or. 
10.)  This  was  nothing  but  the  dry  legal  title  to  the  undivided 
half  of  the  property,  which  in  equity  he  held  as  trustee  for  his 
prior  vendees  under  the  agreement  of  1873.  (See  Gest  v.  Pack- 
wood,  13  Sawy.  202;  34  Fed.  Rep.  368,  where  this  subject  is 
considered  at  length  on  the  plea  of  Grover  to  the  bill.) 

And  now  it  is  said  that  this  court  has  no  jurisdiction  over 
the  Carter  mortgage,  because  it  has  become  merged  in  the  decree 
of  the  state  circuit  court  for  the  county  of  Baker,  and  thereby 
become  a  valid  lien  on  this  property  from  the  date  of  its  exe- 


Dist  Or,]  Gest  v.  Pack  wood.  145 

1889. 1  Opinion  t»f  the  Ooart — Deadly,  J. 


cutiou.  The  argument  ia  support  of  this  proposition  seems  to 
be  based  on  the  fact  that  section  720  of  the  Revised  Statutes 
prohibits  this  court  from  granting  a  writ  of  injunction,  "to 
stay  proceedings  in  any  court  of  a  state,"  except  in  bank- 
ruptcy proceedings.  The  decree  in  the  state  court  was  given 
by  default.  None  of  the  parties  to  this  suit,  except  Carter, 
were  parties  to  that,  and  are  not  bound  by  the  decree  therein. 
This  is  not  a  suit  to  stay  proceedings  in  the  state  court.  The 
proceedings  in  that  court  were  commcnceil  after  this  suit  was 
b^«B,  and  have  long  since  terminated,  unless  the  sale  of  the 
property  by  the  sheriff  is  a  part  of  such  proceedings  within  the 
meaning  of  the  statute,  which  is  not  adraitte<l.  The  sheriff  and 
tfce  defendant  Grover  appear  to  ha=ce  been  enjoined  at  an  early 
day  in  the  case,  without  objection,  from  making  any  sale  of  tlie 
premises  under  the  decree  of  the  state  court.  But  the  owner 
of  the  mortgage  and  the  plaintiff  in  the  decree  for  its  enforce- 
ment, or  his  assignee  or  vendee,  if  the  decree  had  been  assigned 
or  the  property  sold  thereon,  is  a  proper  party  to  this  suit,  in 
which  the  validity  and  effect  of  the  mortgage  and  decree  may 
be  inquired  into  and  determined  as  between  the  parties  hereto, 
without  staying  proceedings  in  the  state  court. 

The  decree  of  the  state  court,  as  against  the  persons  who  were 
not  parties  to  the  suit  therein,  is  of  no  more  force  or  effect  than 
the  mortgage  itself.  And  if  there  had  been  a  sale  on  it,  the 
vendee  thereat  would  have  occupied  the  same  position  in  this 
«uit,  if  made  a  party  to  it,  that  Grover  does  now.  The  sale 
would  only  have  passed  the  interest  in  the  property  conveyed 
by  the  mortgage,  the  dry,  legal  title  to  the  undivided  half  of  the 
property,  subject  to  all  the  equities  existing  between  the  mort- 
gagor and  his  prior  vendees. 

The  statute  of  limitations  is  pleaded  to  the  cross-bill  of  Abell 
in  the  answers  thereto. 

In  the  consideration  of  purely  equitable  rights  and  titles, 

equity  acts  in  analogy  to  the  statute,  but  is  not  bound  by  it. 

(Hall  v.  Rusisell,  3  Sawy.  515;  Manning  v.  Hayden,  5  Sawy. 

379.)     The  right  of  Abell,  as  the  assignee  and  holder  of  notes 

1  and  2  of  Schedule  B,  to  have  the  same  first  satisfied  out  of  the 

property,  is  a  purely  equitable  one,  resting  ultimately  on  the 
XIT.  Sawt.— 10. 


146  Gest  v.  Pack  wood.  [Cir.  Ct. 

Opinion  of  tbo  Conrt^Deady,  J.  (Angost, 

fact  that  by  the  agreement  of  1873  an  equitable  lien  or  mort- 
gage was  created  on  the  property  as  a  security  for  their  pay- 
ment, which  security  was  recognized  and  continued  by  the 
agreement,  of  1874,  and  which^  on  the  failure  of  profits  and 
proceeds,  he  is  entitled  in  equity  to  enforce  against  the  corpus 
of  the  property. 

Al)ell's  right  to  intervene  in  this  suit  on  leave  of  the  court, 
by  cross-bill,  is  recognized  in  the  courts  of  equity.  It  de)>ends 
on  the  fact,  that  as  the  holder  of  the  notes  1  and  2,  he  has  a 
lien  on  the  property  which  is  the  subject  of  the  litigation.  Id 
this  proceeding  and  by  this  means,  he  may  obtain  tbe  same 
relief  as  if  he  was  an  original  party  plaintiff.  {Brorison  v.  La 
Croaae  Ry,  Go.  2  Black,  524;  Frendi  v.  Gapm^  105  U.  S.  609; 
Savannah  v.  Jessupy  106  U.  S.  563;  WUlian^  v.  Morgan,  111 
U.  S.  685.) 

The  only  question  in  the  case  in  this  connection  is,  has  Abell 
or  his  assignors  been  guilty  of  laches  iu  asserting  this  claim, 
whereby  it  has  become  stale? 

No  claim  of  personal  liability  is  sought  to  be  enforced  on 
these  notes  against  any  one.  The  direct  remedy  on  the  notes 
against  the  parties  tliereto  is  barred  long  since. 

The  relief  sought  is  simply  the  enforcement  of  the  lien  on 
the  property,  created  to  secure  their  paynaent.  This  lien,  in  my 
judgment,  is  a  vivum  vadiumi^  or  living  pledge,  and  continues  as 
long  as  the  pledge  of  ^^  net  profits  and  proceeds."  This  pledge 
had  no  defined  limit  of  time,  and  could  only  terminate  with  tbe 
payment  of  the  notes,  or  by  the  rescission  of  the  agreement  creat- 
ing it,  at  the  option  of  the  lessees,  who  might  refuse  to  ooutinue 
in  possession  as  such  at  the  end  of  any  year. 

The  notes  have  not  been  paid  and  the  lessees  have  not  sur- 
rendered the  lease;  and  while  Abell  or  his  assignors  might  have 
sooner  asserted  their  right  to  enforce  the  payment  of  the  notes 
out  of  the  corpus  of  the  property,  on  the  ground  that  the  "net 
profits  and  proceeds "  under  the  management  of  the  lessees  had 
j)roved  altogether  inadequate  thereto,  they  were  not,  in  my 
judgment,  bound  to  do  so. 

On  the  final  hearing  it  was  claimed  on  behalf  of  the  defend- 
ant Grover,  that  the  relief  now  sought  by  the  plaintiff  Gest, 


Dist.  Or.]  Gest  v.  Packwood.  147 

1889.]  Opinion  of  the  Court— Deady,  J. 

in  the  supplemental  bill,  is  inconsistent  with  the  case  made  and 
the  relief  prayed  in  the  original  bill,  and  therefore  cannot  be 
allowed.  For  this  proposition,  Shields  v.  Barrow,  17  How. 
130,  is  cited  and  relied  on. 

But  no  objection  was  made  to  the  filing  of  the  bill  at  the  time 
the  application  therefor  was  made,  and  it  is  a  question  whether 
the  objection  does  not  come  too  late  now. 

But  waiving  this  there  is  nothing  in  the  objection.  The 
plaintiff  Gest,  finding  from  the  answer  of  Carter  and  Packwood 
that  there  were  no  "  net  profits  or  proceeds"  of  the  property,  and 
that  they  claimed  there  was  a  large  deficit,  allowed  the  suit  to 
rest  for  some  years.  Afterward  A  bell  was  allowed  to  intervene 
for  his  interest  and  file  a  cross-bill,  and  it  appearing  that  he 
was  entitled  to  a  sale  of  the  property  to  enforce  the  payment  of 
his  notes,  and  it  further  appearing  that  in  the  mean  time  the 
property  had  so  depreciated  in  value  and  productiveness  that  it 
could  not  be  made  to  pay  the  whole  of  the  indebtedness  men- 
tioned in  Schedule  B,  the  only  relief  which  Gest  could  obtain 
under  the  circumstances  was  the  re-imbursement  out  of  the  pro- 
ceeds of  the  property  of  the  sum  advanced  by  his  predecessors 
in  interest  in  payment  of  certain  of  the  notes  in  said  schedule, 
as  provided  in  the  agreement  of  1874.  The  supplemental  bill 
was  allowed  on  the  theorv  that  it  did  not  make  a  new  case,  but 
would  enable  the  court  to  give  the  plaintiff  that  measure  and 
kind  of  relief,  which  under  the  circumstances  was  proper  and 
]K)Ssible.  Hardin  v.  Boyd,  113  U.  S.  756,  is  a  late  and  in- 
structive case  on  this  subject,  and  very  much  in  point. 

There  the  bill  alleged  that  a  bond  for  a  conveyance  of  land 
had  been  obtained  from  the  vendor  by  fraud,  and  that  the  pur- 
chase price  had  not  been  paid  according  to  the  contract,  and 
prayed  that  the  bond  might  be  canceled  for  an  account  of  the 
rents  and  profits  and  the  amount  paid  on  the  purchase,  that  the 
title  of  the  plaintiffs  be  quieted  as  against  the  vendee,  and 
"such  other  relief  as  equity  may  require."  At  the  final  hear- 
ing the  plaintiffs  were  permitted  to  amend  the  prayer  of  the  bill, 
so  as  to  ask  in  the  alternative  for  a  decree  for  the  balance  of  the 
purchase  money,  and  a  lien  on  the  land  to  secure  the  payment 
of  the  same. 
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Oil  appeal,  the  supreme  court  affirmed  the  alh)wance  of  the 
amendment,  saying,  in  effect,  tliat  it  did  not  make  a  new  case, 
but  only  enabled  the  court  to  adapt  its  relief  to  that  made  by 
the  bill  and  sustained  by  the  proof. 

And  finally,  it  is  now  objected  that  the  plaintiff  is  simply  the 
last  assignee  of  a  contract  or  contracts  for  the  title  to,  or  inter- 
est in  real  property,  and  as  it  does  not  appear  that  all  the 
assignors  could  have  maintained  this  suit  on  the  ground  of  their 
citizenship,  he  cannot  do  so.  It  was  stated  by  counsel  on  the 
argument,  and  not  denied,  that  as  a  matter  of  fact,  all  such 
assignors  had  the  citizenship  to  enable  them  to  maintain  this 
suit. 

But  it  is  not  so  alleged  in  the  bill,  which  is  drawn  on  the 
theory  that  the  plaintiff  is,  and  those  through  whom  he  claims 
were  successors  in  interest  of  Rice  and  Clark,  Lay  ton  &  Co., 
and  not  assignees  of  a  mere  right  of  suit  on  a  contract  to  con- 
vey. And  so  the  bill  alleges  that  since  May  4, 1874,  the  plaint- 
iff Guest,  "by  a  regular  chain  of  conveyances  and  assignments," 
has  acquired  "all  the  right,  title,  and  interest"  which  Rice  and 
Clark,  Layton  &  Co.  then  had  in  said  property,  or  the  rents, 
issuas,  and  profits  thereof.  This  being  so,  he  is  the  owner  of  the 
property  in  equity,  subject  to  the  lease  made  to  Carter  and  Pack- 
wood.  The  legal  title  was  wrongfully  obtained  by  the  latter 
after  their  sale  to  Rice,  and  they  hold  the  same  in  trust  for  their 
vendee.  A  sale  and  conveyance  of  the  property  to  Gest  under 
such  circumstances,  or  of  all  the  right,  title,  and  interest  of  Rice 
and  Clark,  Layton  &  Co.  therein,  is  the  sale  and  conveyance  of  the 
beneficial  interest  in  the  property  and  not  the  mere  assignment  of 
a  right  of  action  thereabout.  {Manning  v.  Ilayden,  6  Savvy.  363; 
Perry  on  Trusts,  sec.  227.)  This  author  says:  "The  right  of 
a  party  who  has  been  defrauded  of  the  title  to  his  laud  is  not  a 
mere  right  of  action  to  set  the  deed  asiile,  but  it  is  an  equitable 
estate  in  the  land  itself,  which  may  be  sold,  assigned,  conveyed, 
and  devised,"  (See,  also.  Bean  v.  Smithy  2  Mass.  268;  Donald 
v.  Smalley,  1  Peters,  620.) 

A  decree  will  be  entered  that  tlie  property  be  sold  by  the 
master  clear  of  afll  Hens,  claims,  and  encumbrances  held, 
claimed^  or  owned  by  the  parties  to  this  suit,  or  any  of  them, 
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and  that  the  proceeds  of  such  sale  be  applied  as  follows : 
(1)  To  the  payment  of  the  taxable  costs  and  disbursements  of 
the  plaintiff  and  the  plaintiff  in  the  cross-bill,  including  any 
unpaid  expenses  of  the  receivership;  (2)  to  the  payment  of  the 
notes  1  and  2  to  the  plaintiff  in  the  cross-bill,  Henry  M.  Abell, 
with  interest  at  the  rate  of  ten  per  centum  j)er  annum  from 
date;  (3)  to  the  payment  to  the  plaintiff,  William  H.  Gest,  of 
the  sum  of  $18,002.68,  with  interest  at  the  rate  of  ten  .per  cent 
per  annum  from  the  date  of  the  filing  of  the  bill  herein,  the 
same  being  the  amount  i)aid  by  Gest's  predecessors  in  interest 
on  notes  3,  4,  6,  16,  and  16,  in  Schedule  B  of  the  agreement  of 
1874,  and  made  and  delivered  in  pursuance  of  the  agreement 
of  1873;  and  (4)  to  the  payment  of  the  sum  due  the  defend- 
ant Grover,  on  the  note  and  mortgage  assigned  to  him  by  C.  M. 
Carter,  and  tlie  remainder  of  the  notes  in  Schedule  B,  and  not 
otherwise  herein  provided  for  in  equal  parts;  provided  that 
note  6  in  said  schedule,  payable  to  J.  W.  Virtue,  on  October 
23,  1873,  for  $2,200,  be  first  paid  to  the  plaintiff  Gest,  with 
interest  from  November  2,  1878,  out  of  said  proceeds,  equally 
with  said  note  and  mortgage. 

The  surplus  of  $8,671.87  is  hereby  first  applied  on  notes  4 
and  5  in  said  schedule,  as  of  the  respective  years  in  which  it 
accrued,  and  the  remainder  on  the  notes  in  said  schedule  not 
lierein  specially  named  and  otherwise  provided  for,  as  therein 
numbered,  and  for  all  the  exigencies  of  this  suit,  and  the  distri- 
bution of  the  proceeds  of  the  sale  herein,  this  surplus  shall  be 
taken  and  deemed  to  have  been  duly  applied  as  herein  directed, 
when  and  as  it  accrued. 
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The    Brunswick    Bai.ke    Collender    Co.   v.    Emanuel 

Brunswick. 

CXBCnXT  COUBT,  NOBTHEBN  DlSTRIOT  OV  CaLIFOBNIA. 

AUGUBT  5,  1889. 

Before  Sawyer,  Circuit  Judge. 
Mr.  Philip  G.  Galpin,  for  complainants. 
3Ir.  Jno.  L.  BoonCj  for  defendant. 

Sawyer,  Circuit  Judge.  Upon  a  careful  examination  of 
patent  No.  1 1 9,262,  issued  to  defendant,  Brunswick,  and  patent 
No.  203,108,  issued  to  Boyle,  and  held  by  complainants,  and 
sued  on  in  this  case,  I  am  satisfied  that  the  manufacture  of 
tables  under  the  former  would  constitute  no  infringement  of 
the  latter.  The  construction  of  the  two  tables  are  not  only 
materially  diflFerent,  but  they  operate  differently,  and  the  claim 
of  the  combinations  found  in  the  latter  patent  are  limited  by  the 
description  of  the  construction  given  iu  the  specifications,  and 
the  puri)ose  stated,  aud  the  language  used  in  the  conclusion  of 
the  claim  referring  to  the  arrangement  and  operation,  viz.,  "the 
whole  arranged  to  operate  as  specified  for  the  purposes  set  forth." 
The  disclaimer  also,  I  think,  reaches  the  case.  The  claimant 
says,  in  term,  after  mentioning  the  elements  of  the  combination, 
as  contained  in  former  tables,  *'  I  do  not  wish  to  be  understood 
as  claiming  such  construction  broadly,"  that  is,  the  combination 
claimed  in  the  broadest  sense.  He,  evidently,  limits  his  claim 
to  his  peculiar  construction  and  operation. 

In  rendering  the  former  decisions  the  patent  No.  203,108 
was  discussed  with  reference  only  to  patent  No.  321,004  in- 
volved in  the  case.  No.  119,262,  not  being  before  the  court, 
no  reference  was  made  to  it  in  the  decision. 

As  the  latter  patent  is  in  no  way  affected  by  the  decision, 
there  is  no  occasion  for  a  rehearing  for  its  protection. 

Let  a  rehearing  be  denied. 
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Austin  v.  Gag  an  et  al. 

Circuit  Coust,  Nobthksn  Distbict  of  Califobhu. 

AUOC8T  5, 1889. 

1.  BxMOTAL  ov  CAiTsia — Gasb  Abibino  unoeb  Unitki)  Statbb  Stattjtb— Petitiob. 
— In  order  to  remove  a  caniie  from  a  state  to  a  United  Btatee  coort,  under  tlia 
aoi  of  1887,  on  the  ground  that  it  ariaes  under  a  statute  of  tbe  United  Statee, 
ibe  reoord  ma«t  affirmatively  show,  from  tbe  facte  alleged,  that  some  disputed 
eonstruction  of  tbe  statnte  will  arise  for  decision  in  tbe  case. 

%,  Samb.  —  Where  the  contest  is  about  the  facts  only,  the  law  being  andispnted* 
there  can  he  no  removal. 

S.  Same — TtMB  of  AFPucAtiON — SxTBSEQCBxr  Extevbion  of  TncB  to  Plead. — 
The  application  for  removal,  nnder  tbe  act  of  1887,  most  be  made  at  or  before 
tbe  «xpiratioa  of  tbe  time  to  answer,  as  prescribed  by  tbe  atatute  or  rules  of 
court  in  force  at  the  time  of  the  service  of  tbe  summons.  Subsequent  exten- 
Btons  of  time  to  answer  by  special  orders  of  the  court,  or  by  stipulations  of  tbe 
partiea,  cannot  extend  tbe  time  to  apply  for  a  removal  luder  tbe  statute. 

4.  Samb — Time  to  File  Bond. — The  bond  required  by  the  statute,  as  well  as  a 

petition,  must  be  filed  at  or  before  the  time  for  answering  expires,  to  effect  a 
remoTaL 

5.  SAME—FiuBa  Nunc  fbo  Txtbo.— The  court  cannot,  by  an  order  made  after  the 

time  to  answer  has  expired,  directing  tlie  bond  to  be  filed  nuno  pro  tunc  ss  of  a 
dsy  prior  to  sneh  expiration  of  time,  out  off  tbe  right  of  tbe  plaintiff  to  remain 
in  the  state  court,  which  has  already  become  vested  and  fixed  under  tbe  statute. 

Before  Sawyer,  Circuit  Judge, 

On  motioD  to  remand. 

Mr,  James  O,  Magmrty  for  the  motion, 

Mr.  F,  L  WiUo^y  cardra 

Sawyeb,  Circuit  Jodgi;.  One  ground  of  the  motion,  is,  that 
the  petition  does  not  present  a  case,  which  appears  from  the  facts 
stated,  to  arise  under  the  laws  of  the  United  States.  One  party 
claims  tbe  land  in  dispute  as  a  homestead,  and  the  other  that 
the  land  is  mineral,  and,  therefore,  not  subject  to  be  entered  as  a 
homestead.  But  it  does  not  appear  from  any  facts  stated,  that 
there  is  any  disputed  construction  of  either  statute  under  which 
the  respective  parties  claim.  For  anything  that  appears,  both 
parties  may  agree  as  to  the  construction  of  the  statutes,  and  the 
whole  case  turn  upon  a  question  of  fact,  as  to  whether  the  land 
is  mineral  land  or  not,  or  whether  either  party  has  performed 
the  acts  conceded  to  be  necessary  to  give  the  right  claimed. 
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Indeed,  I  infer  from  the  facts  stated  in  the  petition,  that  the 
contest  will  really  be  upon  the  facts,  and  not  upon  the  law.  In 
my  judgment  the  record  does  not  present  a  aise  for  removal 
under  tlie  decision  in  Trafton  v.  NougueSy  4  Sawy.  178,  which 
was  followed  by  Justice  Field  in  Gold  Washing  &  Water  Co. 
V.  Keyesiy  whose  ruling  was  affirmed  in  96  U.  S.  199.  (See,  also, 
McFaddeii  v.  liobinson,  10  Sawy.  398;  Hambleton  v.  Dukam, 
10  Sttwy.  489;  and  Tlieurkauf  w.  Ireland^  11  Sawy.  512,  to  the 
same  effect.)  Under  any  other  rule  the  circuit  court  would  have 
jurisdiction  —  at  least  until  the  want  of  jurisdiction  is  disclosed 
at  the  trial — in  every  action  of  ejectment,  where  either  party 
traces  titles  to  a  United  States  patent,  no  matter  what  the 
matters  of  contest  may  be,  and  thus  nearly  all  the  litigation 
respecting  titles  to  lands  lying  west  of  the  Alleghany  Mountains 
might  be  swept  into  the  national  courts. 

The  jurisdiction  should  affirmatively  appear  upon  the  record 
from  the  facts  stated,  and  not  from  the  mere  statement  of  the 
conclusion  of  the  petitioner.  The  petition  is  insufficient  in  this 
respect. 

The  summons  was  served  on  April  8,  1889,  which  required 
the  parties  to  appear  and  answer  in  pursuance  of  the  provisions 
of  the  statute  of  California,  within  ten  days  after  service  of 
summons.  The  time  for  answering,  then,  under  the  laws  of 
California,  expired  on  April  28th.  The  time  for  answering  was 
extended  from  time  to  time  by  stipulation  of  parties  till  May 
29tl).  On  the  latter  day  the  defendants  answered,  and  at  the 
same  time  file<l  their  petition  for  removal.  This  was  not  in 
time.  The  party  must  file  his  petition  for  removal  "at  the 
time,  or  any  time  before  the  defendant  is  required  by  the  laws 
of  the  state,  or  the  rules  of  the  state  court  in  which  the  suit  is 
brought,  to  answer,  or  plead  to  the  declaration  or  complaint  of 
plaintiff," — not  at  or  before  the  expiration  of  the  extended  time 
Avithin  which  parties  may  choose  to  stipulate  for  filing  an 
answer  or  demurrer.  The  statute  means  at  any  time  before 
the  defendant  is  required  to  answer  by  the  laws  of  the  state, 
when  the  time  is  si>ecially  regulated  by  the  statutes,  and  by  the 
general  rules  of  practice  governing  the  matter  adopted  by  the 
courts,  when  the  matter  is  thus  regulated,  instead  of  by  specific 
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statutes  of  the  state, — not  within  the  time  provideil  by  special 
orders  extending  the  time,  or  a[>|>Iication  by  or  stipulations  of  the 
parties.  As  we  said  in  Dixon  v.  Telegraph  Co,  38  Fed.  Rep.  377, 
ante,  page  17,  the  prior  act  allowed  the  petition  to  be  Bled  at  any 
time  during  the  term  at  which  it  might  fii*st  be  tried.  But  the 
supreme  court,  repeatedly,  held,  tliat  the  act  meant  the  term  at 
which  it  could  be  first  at  issue,  and  be  ready  for  trial,  provided 
the  parties  filed  their  pleadings  at  the  time  appointed  by  law, 
whether  the  court,  or  the  parties  were  ready  for  trial  or  not. 
And  it  was  also  held  that  the  extension  of  the  time  of  joining 
issue  by  orders  of  the  court,  or  a  stipulation  for  time  between 
the  parties,  could  not  extend  the  time  for  filing  a  petition  for 
removal  to  the  next  term.  (Pullman  Palace  Oar  Co.  v.  Speck, 
113  U.  8.  84;  Gregory  v.  HarOei/,  113  U.  S.  746.)  And  this 
Las  oflen  been  the  ruling  in  this  court,  as  will  be  seen  by  con- 
sulting the  re|)orts  of  its  decisions.  Even  the  statute  as  thus 
^^nstrued  was  deemed  by  Congress  to  be  too  liberal,  and  in  1887 
the  act  was  amended  so  as  to  require  the  petition  to  be  filed  at 
!  or  before  the  time  when  the  law  or  established  rules  of  court 

required  the  defendant  to  plead.  This  law  must  be  construed 
in  the  same  way  as  the  former,  as  to  the  matter  of  extending 
the  time  to  plead  by  the  court,  or  by  stipulation  of  the  parties. 
The  party  must  make  his  election,  and  file  his  petition  at  or 
before  the  time  when  his  pleading  is  first  due  under  the  law,  or 
rules  as  they  exist  when  service  of  summons  is  made,  or  he 
waives  his  right  to  a  removal.  This  must  be  the  rule,  or  the 
parties  by  stipulation,  or  the  court  by  special  orders,  on  their 
application,  may  extend  the  time  to  apply  for  a  removal,  indefi- 
nitely, and  the  policy  of  the  law  be  thereby  defeated.  (See, 
also,  Keener/  v.  Roberta,  and  cases  cited,  12  Sawy.  39,  and 
Theurkauf  y,  Ireland^  11  Sawy.  512.) 

The  policy  of  the  law  is  to  require  parties  to  take  the  first 
opportunity  to  change  the  forum,  and  in  default  thereof  the 
right  is  waived.  Under  the  old  law  the  party  was  compelled 
to  elect  upon  first  appearing.  The  petition  is  too  late,  and  the 
case  improperly  removed  on  that  ground  also.  The  bond  filed 
with  the  petition  on  the  last  day  of  the  time  to  answer  as 
extended  by  the  stipulation  contained  no  amount  of  money,  an 
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unfiled  blank  having  been  left,  so  that  it  did  not  appear  for 
what  money  the  obligors  were  bound.  Afterwards,  on  June 
27th,  another  bond  was  filed  reciting  the  defect  in  the  first  bond 
filed,  and  that  this  bond,  which  was  in  due  form,  was  filed  in 
place  of  the  prior  bond.  The  court  made  an  order  that  it  be 
filed  nunc  pro  time  as  of  Maj  27th.  But  clearly  the  court 
could  not,  by  this  order,  give  the  bond  a  retroactive  effect,  so  as 
to  cut  off  a  right  which  had  vested  in  the  mean  time.  Now  the 
first  bond  was  effective,  or  it  was  not.  If  it  was  effective,  there 
was  no  necessity  for  the  second,  and  it  was  useless.  If  it  was 
not  effective,  then  the  case  was  not  removed  by  the  filing  of  the 
petition,  or  until  aft^r  the  filing  of  the  new  bond,  and  this  was 
long  after  the  expiration  of  the  time  prescribed  by  the  statute, 
and  the  right  of  the  plaintiff  to  remain  and  litigate  his  case  in 
the  state  court  had  become  vested  and  fixed.  It  was  not  there- 
after in  the  power  of  the  court  to  divest  it  by  this  or  any  other 
order.  The  case  was  not  in  fact  or  in  law  removed  until  after 
the  time  for  removal  had  expired. 

That  the  bond  was  necessary  to  effect  a  removal  seems  clear. 
The  statute  provides  for  tlte  filing  of  both  a  petition  and  bond 
containing  certain  prescribed  conditions.  The  required  petition 
and  bond  having  been  filed  within  the  time  prescribed,  the  stat^ 
ute  proceeds :  "It  shall  then  be  the  duty  of  the  court  to  accept 
the  said  petition  and  bond,  and  proceed  no  further  in  such  suit;'' 
that  is  to  say,  after  filing  of  the  prescribed  petition  and  bond, 
but  not  till  "then.''  (See  Desty,  Removal  Cas.  142.)  Th« 
filing  of  a  bond  is  required  by  the  same  language  as  the  filing 
of  a  petition,  and  it  must  receive  the  same  construction  with 
reference  to  the  bond,  as  with  reference  to  the  petition. 

The  paper  filed  as  a  bond  was  so  radically  defective  in 
matters  of  substance  that  it  was  no  bond  at  all.  Consequently, 
no  bond  was  filed  till  a  month  after  the  stipulated  extension  of 
time  to  answer  had  expired,  and  two  months  after  the  lapse  ot 
the  statutory  time.  It  was  therefore  without  effect.  In  Bw^ 
dick  V.  Hale,  7  Biss.  26,  the  bond,  like  that  under  consider- 
ation, had  no  sum  specified — the  place  for  the  amount  being  left 
blank — and  Circuit  Judge  Gresham,  and  I  think  rightly,  held 
the  defect  to  be  fatal^  as  the  court  was  not  authorized  to  dispense 
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vriih  any  substantial  condition  to  a  removal  required  by  the  act. 
In  Torrey  v.  Locomotive  Work%^  14  Blatchf.  269,  Judge  Blatch- 
ford,  now  of  the  supreme  court,  made  a  similar  ruling  as  to  a 
leas  vital  defect  in  the  bond.  A  similar  decision  was  made  in 
McMurday  v.  Insuranee  Co,  4  Week.  N.  Cas.  18.  Judge  Coxe 
in  the  circuit  court,  Northern  District  of  New  York,  approved 
and  followed  these  decisions  with  reference  to  a  bond  which  made 
no  provision  for  payment  of  costs.  (Webber  v.  Bishopy  13  Fed. 
Kep.  49.)  So  Field,  in  his  treatise  on  Jurisdiction  of  the 
Federal  Courts,  says:  "If  the  bond  is  manifestly  defective,  as 
wliere  no  sum  for  the  penalty  is  iuserted,  this  would  be  ground 
for  remanding  the  case  to  the  state  court  from  which  it  come.'* 
(Sec.  190.  See,  also,  sec.  178,  p.  156.)  There  are  some  de- 
cisions holding  that  slight  defects  may  be  cured,  as  in  Hanns 
V.  Ddaware  etc.  R.  R,  Go,  18  Fed.  Rep.  833,  and  cases  cited. 
But  none  of  tli^m  are  cases  where  substantially  there  was  no 
bond  at  all,  till  long  after  the  time  for  removal  had  expired. 
In  my  judgment,  the  court  cannot  dispense  with  any  sulxstantial 
condition  to  a  removal  required  by  the  statute,  and  cannot 
supply  a  substantial  condition  after  the  time  for  removal  has 
expired,  and  the  right  of  the  other  party  has  attached.  For  all 
of  the  various  reasons  indicated,  a  removal  was  not  effected. 
The  cause  must,  therefore,  be  remanded  with  costs,  and  it  is  so 
ordered. 


Henry  D.  Harrison  v.  Peter  Ulrichs  et  al. 

Circuit  Coubt,  Soxtthebn  Distbict  of  Caufobnia. 

Auoun  12,  1889. 

1.  Patests  Issued  on  Mehoah  Qbamts.  — In  an  action  of  ejectment  for  land  in 

California,  where  both  parties  assert  title  to  the  premises,  under  patentfl  of  the 
United  States,  issned  npon  concessions  of  former  goyemments,  confirmed  by 
the  tribnnalfl  of  the  United  States,  the  oontroyersy  can  only  be  determined  by 
reference  to  those  concessions,  or  by  the  proceedings  had  for  their  recogoitioa 
and  confirmation  under  our  government. 

2.  Effect  of  Patent  on  Qbants  undeb  Lavb  of  1824  and  Regulations  of  1828, 

with  jubtdioal  pobbeaaion,  eto.-— effect  of  subsequent  patent  on  such 

A  Patent. —  A  grant  made  by  the  superior  political  chief  of  the  territory  of 

Upper  California,  in  conformity  irith  the  colonization  law  of  Mexico  of  1824  and 

^    the  exeoatiTe  regolationB  of  1828,  followed  by  the  ceremony  of  Juridical  posset* 
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sion,  by  which,  after  citation  to  tne  neighboring  proprietors  to  be  present  at  the 
proceeding,  the  land  was  measured,  its  boundaries  marked,  and  the  grantee  put 
in  possession,  Tested  the  title  in  fee  in  the  grantee,  subject  only  to  the  possibility 
of  its  being  divested,  by  the  refusal  of  the  departmental  assembly  to  give  its 
approval  to  the  grant.  A  patent  of  the  United  States,  issued  upon  a  title  of 
that  character,  confirmed  by  the  tribunals  of  the  United  States,  and  located  by 
the  executive  officers  of  the  United  States,  is  unafTected  by  a  subsequent  patent, 
based  on  a  confirmation  of  a  title,  depending  upon  the  validity  of  an  order  made 
by  a  governor  of  California  commissioned  by  the  Spanish  crown,  which  order 
did  not  in  itself  convey  any  interest  in  the  land,  and  was  not  followed  by  any 
proceeding  which  purported  to  have  that  eflfisct. 
8.  Effect  of  Possession  uitdeb  Law  of  Mexico,  undeb  iNSTBinfENT  not  Con- 
vxYiNa  Title.  —  Under  the  law  of  Spain  and  Mexico,  mere  possession,  however 
long  continued,  of  any  portion  of  public  domain,  under  an  instrument  which 
did  not  purport  to  transfer  the  property,  did  not  create  a  title  which  would 
enable  the  possessor  to  hold  the  land  against  the  Spanish  crown,  or  against  the 
Mexican  government. 

4.  DuTT  OF  GovEBNOB  UNDER  Reouultionb  OF  1828  Resfectino  Gbants  Issued 

BT  Him.  —Under  the  regulations  of  Mexico  of  1828,  it  was  the  duty  of  the  gov- 
ernor, and  not  of  the  grantee,  to  submit  to  the  departmental  assembly  grants 
issued  by  him,  for  tlieir  approbation.  His  neglect  in  this  respect  suspended  the 
definite  validity  of  the  grant ;  that  is,  prolonged  the  liability  of  the  estate  to  be 
defeated  by  the  action  of  the  assembly  and  of  the  supreme  government  thereon, 
but  did  not  operate  to  divest  the  estate,  already  vested  in  tlie  grantee. 

5.  Patent  of  United  States  to  Land  on  Confibhed  Gbant  made  undeb  Law  of 

1824  PASSES  Title.  — By  a  patent  issued  by  the  United  States,  upon  a  grant, 
made  in  conformity  with  the  colonization  law  of  1824,  followed  by  the  cere- 
mony of  juridical  possession,  confirmed  and  located  by  the  United  States,  what- 
ever title  is  in  the  United  States  passes  to  the  patentee.  After  a  patent  so 
issued,  no  title  remains  in  the  United  States,  which  they  could  convey  by  any 
'  subsequent  patent.  However  conclasive  against  the  United  States,  and  parties 
claiming  under  them  by  title  subsequent,  a  patent  may  be,  it  in  no  respect 
impaira  the  right  of  a  previous  patentee  to  contest  the  title  upon  which  the  sub- 
sequent patent  has  issued  for  the  premises. 

6.  PowEB  OF  Political  Chief  of  Uppeb  Califobnia  to  Alienate  Land,  Doubted. 

— Whether  the  political  chief  of  the  territory  of  Upper  California,  under  the 
Spanish  crown,  possessed  any  power  to  alienate  the  fee  of  any  portion  of  the 
public  domain,  doubted. 

Before  Field,  Circuit  Justice,  and  Sawyer,  Circuit  Judge. 

J/r.  William  MaXlhewSy  and  Meases.  Wells^  Van  Dyke  &  Lee, 
for  plaiuliflfl 

Messrs,  Rhodes  &  Barsiow,  Messrs.  Chapman  &  Hendricks,  and 
J/r.  J,  W.  Towner,  for  defendants. 

Field,  Circuit  Justice.  This  is  an  action  for  the  possession 
of  land  in  the  county  of  Los  Angeles,  California,  amounting 
to  13,723  acres  and  a  fraction  of  an  acre.     It  is  submitted  to 
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the  court  without  the  intervention  of  a  jury,  by  stipulation  of 
the  parties.  The  complaint  alleges  ownership  in  fee  of  the 
demanded  premises  by  the  plain tiflF,  on  the  first  day  of  July, 
1886,  and  the  wrongful  and  continued  exclusion  of  him  from 
them  ever  since  by  the  defendants,  to  his  damage  of  ten  thou- 
«and  dollars  ($10,000).  The  answers  controvert  all  the  allega- 
tions of  the  complaint,  and  also  plead  the  statute  of  limitations 
in  bar  of  the  action.  No  testimony  was  offered  in  support  of 
this  plea,  and  it  must  therefore  be  consideretl  as  abandoned. 

The  plaintiff  deraigns  whatever  title  he  possesses  to  the  land 
by  two  patents  of  the  United  States,  each  for  an  undivided  half 
of  a  tract  known  as  the  rancho  Las  Bolsas;  one  issueil  June 
19, 1874,  to  Ramon  Yorba  and  others;  the  other  issued  August 
27,  1877,  to  Juan  Jose  Murillo  and  his  wife.  Both  of  these 
patents  embrace  the  demanded  premises. 

The  defendants  who  have  not  disclaimed,  or  against  whom  the 
action  has  not  been  dismissed,  were  in  possession  of  the  premises 
at  the  commencement  of  the  action,  and  claim  title  to  them 
through  a  patent  of  the  United  States  issued  December  21 ,  1883, 
to  Bernardino  Yorba  and  others,  for  a  tract  known  as  the  rancho 
Santiago  de  Santa  Ana.  This  patent  also  embraces  the  demanded 
premises. 

As  the  patents  of  both  parties  cover  the  land,  the  controversy 
can  only  be  determined  by  reference  to  the  concessions  of  the 
former  government,  or  by  the  proceedings  for  their  recognition 
and  confirmation  taken  under  our  government.  The  patents 
are  based  upon  the  supposed  validity  of  the  asserted  title  or 
equity  of  the  patentees  when  the  jurisdiction  of  Mexico  passed 
to  the  United  States.  Whoever  previously  possessed  the  better 
right  to  the  possession  of  the  lands  would  have  been  maintained 
by  the  government  of  that  country  in  his  claim  agaiijst  contest- 
ants. And  those  who  have  succeeded  to  that  better  right  are 
entitled  under  our  government  to  the  like  protection.  The 
patents  were  not  issued  until  those  concessions  hat!  l)een  recog- 
nized by  the  'tribunals  of  the  United  States  as  genuine  and  as 
conferring  a  right  or  equity  upon  the  respective  claimants,  which 
was  entitled  to  protection  under  the  act  of  March  3,  1851.  It 
was  not  the  purpose  of  that  act,  or  of  the  proceedings  under  it, 
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to  supersede  rights  or  equities  relating  to  lands  conferred  by  the 
former  government,  but  to  confirm  and  perfect  them  by  giving 
the  holder  such  record  or  documentary  evidence  of  their  validity 
as  would  enable  him  to  enforce  them  in  the  courts  of  the  country. 
We  musty  therefore,  look  into  the  character  of  those  concessions, 
and  if  they  furnish  no  solution  of  the  matter  in  contention,  we 
must  consider  the  effect  of  proceedings  had  before  the  tribunals 
of  the  United  States  npon  their  respective  pretensions.  {Hen^ 
shaw  V.  Bissell,  18  Wall.  255,  266.)  Nearly  all  the  original 
documents  issued  by  the  former  government,  or  certified  copies 
thereof,  have  been  produced  in  evidence,  as  well  as  attempted 
translations  of  them.  These  translations,  it  is  true,  are  in  bad 
English  and  are  often  inaccurate.  We  cannot,  however,  be  mis- 
led by  them,  for  we  have  the  originals,  or  copies,  to  which  we 
can  refer  to  verify  or  correct  them. 

Turning  to  those  concessions,  and  looking  first  to  those  pro- 
duced on  behalf  of  the  plaintiiT  in  support  of  his  contention, 
we  find  the  facts  to  be  substantially  as  follows:  — 

In  1784  one  Manuel  Nieto,  a  subject  of  Spain,  obtained  from 
Pedro  Fages,  then  military  governor  or  commandant  of  Cali- 
fornia, under  the  Spanish  crown,  a  concession  of  some  kind  re- 
lating to  a  large  tract  of  land  within  the  present  county  of  Los 
Angeles,  embracing  about  thirty-three  square  leagues.  This  con- 
cession is  not  in  evidence,  and  we  are  only  made  acquainted  with 
its  character  bv  references  to  it  in  other  documents  of  admitted 
genuineness  before  us.  It  gave  to  Nieto  permission  to  occupy 
the  land,  but  from  what  subsequently  took  place  it  is  evident 
that  it  did  not  pur|K)rt  to  pass  the  title  to  him,  although  in  pro- 
ceedings before  the  land  commission  it  is  often  spoken  of  as  a 
grant,  vesting  the  fee  or  ownership  in  him.  Under  the  conces- 
sion Nieto  entered  upon  the  land  and  continued  in  its  occupation 
until  his  death  in  1804.  It  would  also  seem  from  these  docu- 
ments that  Nieto  left  surviving  him  four  children,  Jose  An- 
tonio, Juan  Jose,  Manuela,  and  Antonio  Maria,  who  continued 
in  possession  of  the  land  after  his  death;  and  that  in  1832 
two  of  these,  Jose  Antonio  and  Antonio  Maria,  died,  leaving 
widows  surviving  them.  In  the  following  year,  1833,  on  the 
twenty-sixth  day  of  July,  one  Luciano  Grijalva,  representing 
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the  interests  of  Juan  Jose  Nieto,  presented  a  petition  to  Jose 
Figueroa,  then  superior  political  chief  of  the  territory  of  Upper 
California,  in  which  he  recited  the  couoesaion  of  Governor  Pedro 
Fages  to  Manuel  Neito,  the  latter's  possession  of  the  land,  his 
death,  and  the  subsequent  uninterrupted  occupation  by  his  heirs, 
and  prayed,  in  order  that  they  miglit  enjoy  the  favor  conceded 
to  their  father,  that  separate  titles  be  given  to  each  of  tliem  for 
the  several  parts  corresponding  with  tliose  designated  on  an 
accompanying  map,  as  follows :  The  tract  of  Santa  Gertrudes, 
to  Dofia  Josefa  Cota  and  her  children,  as  widow  of  the  deceased 
Antonio  Maria  Nieto;  the  tract  of  Las  Bolsas  to  Dufia  Catarina 
Kuiz  and  her  children,  as  the  widow  of  tiie  deceased  Jose  An- 
tonio Nieto;  the  tract  of  Los  Cerritos  to  Dofia  Manuela  Nieto; 
and  the  remainder,  which  comprehended  the  tracts  Los  Coyotes, 
Alamitos,  and  Palo  Alto,  to  Don  Juan  Jose  Nieto,  who,  as  head 
of  the  family,  had  determined  upon  this  division  for  the, benefit 
of  its  members.  To  avoid  all  ground  of  dispute,  he  asked 
that  possession  be  given  to  each  one  of  his  or  her  portion  thus 
designated.  On  the  subsequent  day,  July  27,  1833,  the  politi- 
cal chief  made  a  decree  reciting  the  former  concession  by  Gov- 
ernor Pedro  Fages  to  Manuel  Nieto,  and  the  |>eaceable  and 
uninterrupted  possession  by  which  he  and  his  heirs  had  enjoyed 
the  fruits  of  the  lands,  and  declared  tlwm  — the  parties  for  whose 
benefit  the  petition  was  presented — owners  in  fee  of  the  prem- 
ises, designating  the  portion  granted  to  each,  namely :  To  Jaun 
Jose  Nieto,  the  tracts  called  Los  Coyotes,  Alamitos,  and  Palo 
Verde;  to  Dofia  Manuela  Nieto,  the  tract  called  Los  Cerritos; 
to  Dofia  Josefa  Cota,  widow  of  Don  Antonio  Maria  Nieto,  the 
tract  called  Santa  Gertrudes;  to  Dofia  Catarina  Ririz,  the  widow 
of  Don  Jose  Antonio  Nieto,  the  tract  called  Ijas  Bolsas,  The 
governor  also  directed  that  titles  for  these  several  tracts  should 
be  issued  to  the  parties,  in  order  that  juridictil  jwssession  might 
be  given  to  them.  On  the  22d  of  May,  1834,  pursuant  to  this 
decree,  formal  grants  were  issued  by  him  to  the  parties  —  to 
each  one  for  his  or  her  separate  portion — and  among  them  one 
to  Dofia  Catarina  Rniz  for  the  tract  "  known  by  the  name  of 
Las  Bolsas,  bounded  by  the  tracts  of  Los  Alamitos  and  Los 
Coyotes,  the  river  Santa  Ana,  and  the  coast,"  he  declaring,  by 
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virtue  of  the  authority  conferred  upon  him  by  the  decree  of  the 
previous  year,  and  in  the  name  of  the  Mexican  nation,  "the 
ownership  in  fee"  of  the  tract  to  be  vested  in  her,  and  that  she 
might  be  put  in  peaceable  possession  thereof.  The  fourth  con- 
dition attached  to  the  grant  stated  the  land  to  be  seven  square 
leagues  in  extent,  as  shown  on  an  accompanying  map^  and 
directed  the  judicial  officer  who  should  give  the  grantee  jjosses- 
sion  to  cause  it  to  be  measured  so  as  to  point  out  its  boundaries, 
the  surplus  to  remain  to  the  nation.  In  March,  1835,  juridical 
possession  of  the  land  was  given  to  her,  after  citation  to  the 
neighboring  proprietors  to  be  present  at  the  proceeding ;  that 
is  to  say,  the  possession  of  the  land  was  officially  delivered  to 
her  under  the  direction  of  a  magistrate  of  the  vicinage.  A 
copy  of  the  record  of  this  proceeding  is  before  us,  and  it  shows 
that  all  the  formalities  requireil  by  the  laws  of  Mexico  were 
fully  complied  with.  The  proceeding  involved  a  measurement 
of  the  land,  the  marking  of  its  boundaries,  and  the  putting  of 
the  grantee  in  possession.  To  the  record  a  map  of  the  land 
was  attached. 

As  stated  above,  the  plaintiff  deraigned  his  title  through  two 
patents  of  the  United  States,  each  being  for  an  undivided  half 
of  the  tract  known  as  Las  Bolsas.  The  first  patent,  bearing 
date  on  the  19th  of  June,  1874,  was  issued  upon  a  final  decree 
confirming  the  claim  of  Ramon  Yorba  and  others,  founded 
upon  the  grant  of  the  Mexican  government  to  Catarina  Ruiz, 
issued,  as  mentioned  above,  on  the  twenty-second  day  of  May, 
1834.  Their  petition  was  presented  to  the  land  commission  on 
the  20th  of  October,  1852.  It  traced  the  title  of  the  claimants 
to  Manuel  Nieto,  who,  as  averred,  died  in  1804  or  1805,  '* seised 
in  fee,  as  owner"  of  the  tract  of  land  situated  in  the  county  of 
Los  Angeles,  "bounded  by  the  river  San  Gabriel,  by  the  old 
road  to  Santa  Ana,  by  the  river  Santa  Ana,  and  by  the  coast;" 
that  Nieto  acquired  his  title  to  the  land  by  grant  from  Governor 
Pedro  Fages  some  time  between  the  years  1784  and  1785, 
which  it  was  believed  was  subsequently  ratified  by  the  viceroy 
of  New  Spain;  that  four  children  survived  him,  who  succeeded 
to  his  title  and  possession ;  and  that  after  the  death  of  two  of 
them  the  land  was  divided  by  Governor  Figueroa  between  the 
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surviving  sons  and  the  widows  of  the  deceased  sons,  and  to  them 
separate  titles  were  issued  for  their  respective  portions;  that  to 
Catarina  Ruiz  the  grant  was  issued  for  the  tract  called  La^ 
Bolsas,  and  irnder  her  the  claimants  derived  their  title.  It 
seems  from  the  language  of  the  petition  that  the  claimants 
treated  the  couoession  to  Niet^  as  a  grant  of  title,  an  instrument 
transferring  the  ownership  of  the  lauds  to  him.  But,  as  already 
stated,  the  concession  to  him  did  not  reach  the  title,  and  was 
only  a  permission  to  graxe  his  cattle  upon  the  tract  mentioned. 
It  may  be  doubted  whether  the  political  chief  of  the  territory 
under  the  Spanish  crown  possessed  any  power  to  alienate  the 
fee  of  any  portion  of  the  public  domain.  On  this  subject  the 
land  oommissloii,  which  had  occasion  to  examine  the  question 
when  the  title  claimed  under  the  concession  to  Manuel  Nieto 
was  before  it,  uses  this  language:  — 

"  The  concessions  under  the  Spanish  authority,  made  in  the 
Califoruias  before  the  indeiDendence  of  Mexico,  do  not  purport 
to  be  perfect  titles;  at  least,  none  of  that  character  have  fallen 
wnder  the  notice  of  the  commission.  One  only  has  receive^l 
confirmation,  and  that  on  the  ground  that  an  equitable,  though 
not  legal,  title  was  establishcnl.  The  old  grants  were  generally 
mere  rights  of  possession  or  provisional,  and  in  almost  every 
case,  when  the  government  was  established  after  the  Mexicaa 
revolution,  the  parties  applied  for  new  grants,  which  tliey 
received,  not  as  a  mere  evidence  of  a  former  subsisting  title^ 
but  in  the  form,  and  under  the  terms,  and  subject  to  the  condi- 
tions imposed  by  the  law  of  1824  and  the  regulations  of  1828. 
Under  these,  the  power  of  the  governors  over  the  public  doraaiu 
was  defined.  It  was  a  power  to  grant  un<ler  certain  conditions, 
not  a  power  to  recognize  and  give  new  evidence  of  private  titles 
already  existing,  without  conditions  or  limitations.  He  had 
entire  discretion  as  to  choice  of  grantees,  and  this  power  enabled 
hira  to  do  most  ample  justice  to  persons  who  held  under  pro- 
visional grants  previously  issued,  or  who  occupied  without  a 
shadow  of  title,  or  right  to  the  possession.  All  these  presented 
themselves  to  the  new  authorities  for  concessions  under  the  new 
order  of  things,  and  readily  received  grants  for  the  ancient  pos- 
session.    The  archives  of  this  commission  are  full  of  such  docu- 
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meuts,  and  the  custom  was  all  but  universal.'^  (Record  iu 
United  States  v.  Coiwepcian  Nieto,  from  land  commission^  iu 
clerk's  office  of  United  States  district  court^  I?o.  423.) 

Certain  it  is  that  Governor  Figueroa,  when  he  made  the 
decree  ordering  grants  to  the  heirs  of  Nieto,  on  the  27th  of 
July,  1833,  and  when  he  signed  the  formal  grants  to  them  on 
the  22d  of  May,  1834,  did  not  consider  that  the  concession  to 
Manuel  Nieto  passed  the  ownership  of  the  land.  Had  it  done 
so,  he  would  have  had  no  power  to  make  grants  of  the  land  to 
others,  and  to  subject  his  grants  to  possible  forfeitures  for  breach 
of  conditions  annexed.  His  action  shows  conclusively  that  he 
regarded  the  land  as  still  part  of  the  public  domain  of  Mexico, 
to  be  disposed  of  under  its  colonization  laws. 

The  documentary  evidence  introduced  before  the  land  com- 
mission by  the  claimants,  and  upon  which  the  decree  of  con- 
firmation was  made,  consisted  of  the  grant  to  Catarina  Ruiz  on 
the  22d  of  May,  1834,  the  record  of  the  juridical  possession 
given  to  her,  and  instruments  transferring  her  title  to  them. 
The  claim  was  confirmed  September  22,  1854,  to  the  extent  of 
the  undivided  three  fourths  of  the  rancho.  On  appeal  to  the 
district  court  of  the  United  States  the  decree  was  modified,  and 
the  confirmation  limited  to  an  undivided  half  of  the  nincho. 
Subsequently,  on  the  4th  of  March,  1858,  the  government 
waived  \ta  appeal  from  the  decree  of  the  district  court,  which 
tiiereupon  became  final.  The  boundaries  given  in  the  decree 
and  recited  in  the  i)atent  are  as  follows: — 

"  The  lands  of  which  confirmation  is  hereby  made  are  one 
undivided  half  of  the  tract  called  Las  Bolsas,  situated  in  the 
county  of  Los  Angeles,  said  tract  of  Las  Bolsas  being  a  part 
of  the  lands  originally  granted  to  Manuel  Nieto  by  Grovernor 
Pedro  Fages,  in  or  about  the  year  1784,  and  which  said  grant 
was  recognized  and  confirmed  by  the  decree  of  date  July  27, 
1833,  made  by  GrOvernor  Jose  Figueroa  in  the  petition  of 
Luciano  Grijalva,  presented  on  behalf  of  the  heirs  of  the  said 
Manuel  Nieto,  and  by  the  grant  of  date  May  22,  1834,  issued 
by  said  Governor  Figueroa  to  Catarina  Ruiz,  widow  of  Jose 
Antonio  Nieto,  a  son  of  said  Manuel  Nieto,  reference  for  the 
boundaries  of  tract  of  Las  Bolsas  being  had  to  the  said  petition 
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of  Luciano  Grijalva,  and  to  the  map  accompanying  the  same, 
contained  in  the  expedierite  filed  in  this  case,  to  wit:  On  the 
south  the  sea,  on  the  west  the  lands  called  Los  Alamitos,  on  the 
north  the  lands  called  Los  Coyotes  and  the  tract  solicited  by 
Dun  Patricio  Outiveras,  and  on  the  east  the  Rio  de  Santa  Ana 
as  the  same  ran  at  the  date  of  said  petition." 

The  claim  to  the  other  undivided  half  of  the  rancho  Las 
Bolsas  was  presented  to  the  land  commission  by  Maria  Cleofa 
Nieto  Murillo  and  her  husband  on  the  sixth  day  of  November, 
1852.  It  was  rejected  by  the  board  because  the  claimants 
failed  to  connect  themselves  with  the  grant  to  Catarina  Ruiz, 
but  upon  appeal  to  the  district  court  this  decree  was  reversed, 
and  the  undivided  half  of  the  land  was  confirmed  to  the 
claimants.  The  decree  recites:  "Reference  for  boundaries  of 
said  tract  of  the  *Las  Bolsas'  being  had  to  the  said  petition 
of  Luciano  Grijalva  and  to  the  map  accompanying  the  same, 
contained  in  the  expediente  filed  in  this  case,  to  wit:  On  the 
south  by  the  sea,  on  tlie  west  by  the  land  called  Los  Coyotes 
and  the  tract  solicited  by  Don  Patricio  Outiveras,  and  on  the 
east  by  the  river  Santa  Ana,  as  the  same  ran  at  the  date  of  the 
|)etition." 

A  survey  of  the  land  confirmed  by  the  decree  in  favor  Ramon 
Yorba  was  made  in  1858,  under  the  direction  of  the  United 
States  surveyor-general,  and  on  the  16th  of  April,  1861,  was 
ordered  into  the  United  States  district  court  for  review,  under 
the  act  of  June  14,  1860.  Exceptions  were  filed  to  the  survey, 
which  affected  the  boundary  on  tlie  west  side,  but  did  not  affect 
the  line  along  the  east,  along  the  river  and  its  old  bed,  which 
is  the  line  in  dispute  in  this  case.  The  exceptions  to  the  western 
line  were  sustained,  but  no  change  was  made  on  the  eastern  line, 
and  in  accordance  with  the  direction  of  the  district  court,  a 
modified  survey  of  the  land  was  made  and  returned  into  the 
court,  which  was  finally  approved  February  6,  1874.  Upon 
this  approved  survey,  the  patent  to  Yorba  of  the  undivided 
half  of  the  rancho  was  issued.  The  rancho  under  the  confirma- 
tion to  tlie  Murillos  was  again  surveye<l  under  the  direction  of 
the  surveyor-general  of  the  United  States  for  California  in 
December,  1868,  and  was  approved  by  him  April  3,  1877,  and 
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by  the  commissioner  of  the  general  laud  office  August  27,  1877, 
aiul  upou  it  the  patent  to  them  was  issued. 

It  is  plain  from  this  brief  statement  that  on  the  22d  of  May, 
1834,  the  title  passed  from  the  Mexican  government  to  Catarina 
Ruiz  by  the  grant  of  Governor  Figueroa,  and  by  the  juridical 
proceedings  which  followed  in  1835,  she  was  placed  in  posses- 
sion of  the  premises  granted.  Her  estate  in  the  lands  thus 
became  [lerfect,  subject  only  to  the  possibility  of  its  becoming 
divested  by  the  subsequent  refusal  of  the  departmental  assembly 
to  give  its  approval  to  the  grant.  The  regulations  of  Mexico 
of  1828  for  the  colonization  of  the  territories  of  the  republic 
provided  that  grants  of  laud  by  the  governors  thereof  to  families 
or  private  persons  should  not  be  held  to  be  "definitively  valid'' 
witliout  the  previous  approval  of  the  departmental  assembly,  to 
which  the  documents  relating  to  such  grants  were  to  be  forwarded. 
But  this  provision  did  not  prevent  the  title  from  passing  by  the 
grant  of  the  governor.  As  said  by  the  supreme  court  of  the 
United  States  in  Ilonxsby  v.  Uuiied  SUUes,  10  Wall.  238:  "Such 
approval  was  not  a  coudition  precedent  to  the  vesting  of  the  title. 
According  to  the  regulations  of  1828,  the  authority  to  make 
grunts  of  land  in  California  was  lodged  solely  with  the  governor. 
It  was  not  shared  by  him  with  the  assembly.  That  body  only 
])osses8ed  the  power  to  approve  or  disapprove  of  grants  made 
by  him.  Until  such  approval  the  estate  granted  was  subject  to 
be  defeated.  With  such  approval  the  grant  became,  as  it  was 
termed  in  the  regulations,  'definitively  valid';  that  is,  it  ceased 
to  be  defeasible,  and  the  estate  was  no  longer  liable  to  be  divested 
except  by  proceedings  for  breach  of  its  other  conditions.  Besides, 
it  was  the  duty  of  the  governor,  and  not  of  the  grantee,  to  sub- 
mit to  the  assembly  grants  issuetl  by  him  for  their  approbation. 
His  neglect  in  this  respect  su?«pended  the  definitive  validity,  as 
it  was  termed,  of  the  grant;  that  is,  it  prolonged  the  liability 
of  the  estate  to  be  defeated  by  the  action  of  the  assembly  and 
of  the  supreme  government  thereon,  to  which  the  matter  was 
referred  in  case  the  approval  of  the  assembly  was  not  obtained; 
and  no  other  consequence  followed.  His  neglect  was  not  per- 
mitted to  operate  to  divest  the  grantees  of  the  estate  already 
vested  in  them.     In  many  instances  years  elapsed  before  the 
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approval  was  obtained,  although  the  grantees  were  in  the  mean 
time  in  the  possession  and  enjoyment  of  the  property;  and  in 
many  instances  no  approval  was  hjid  previous  to  the  conquast." 
No  action  wa.s  taken  to  divest  the  estate  of  the  grantee  under 
the  former  government,  Ixicause  her  grant  was  not  then  approved, 
and  the  power  of  the  departmental  assembly,  of  course,  ceased 
with  the  cession  of  the  country.  When,  therefore,  jurisdiction 
passed  from  Mexico  to  the  United  States,  Catarina  Ruiz  was 
invested  with  full  ownership  of  the  land.  She  had  an  absolute 
title  in  fee  to  the  entire  tract  described  and  measured  off  in  the 
proceedings,  giving  her  official  possession  of  the  property.  Her 
interest  in  one  undivided  half  of  the  premises  having  afterwards 
passed  to  Yorba  and  others,  and  in  the  other  undivided  half  to 
the  Murillos,  and  their  claims  having  been  presented  to  and 
confirmed  by  the  board  of  land  commissioners  appointed  by  the 
United  States  to  ascertain  and  settle  private  land  claims  in  Cali- 
fornia, and  their  decrees  of  confirmation  having  become  final 
by  the  dismissals  of  the  a[>peals  therefrom  by  the  attorney- 
general,  and  the  surveys  of  the  lands  confirmed  having  been 
api^roved,  all  controversy  between  those  claimants  and  the 
United  States  respecting  their  title  to  those  lands,  and  the 
extent  and  boundaries  thereof,  was  closed.  The  decrees  were 
conclusive  as  to  the  character  of  the  title,  not  only  against  the 
United  States,  but  also  against  all  persons  claiming  under  them 
by  proceedings  subsequent,  and  the  patents  of  the  United  States 
issued  thereon  were  a  relinquisliment  of  all  claims  or  right  in 
the  lands  or  power  over  them,  if  any  then  existed.  Only  prior 
and  superior  rights  of  others  remained  unaffected.  Unless, 
therefore,  the  defendants  can  show  tliat  by  virtue  of  the  conces- 
sion made  to  the  parties  through  whom  they  claim  under  the 
former  government,  or  by  virtue  of  the  proceedings  before  the 
land  commission  and  of  tlie  patents  of  the  United  States  issued 
ujK)n  its  decree,  they  ac<]uired  a  right  and  title  to  the  demanded 
premises  prior  and  superior  to  that  conferred  by  the  grant  of 
Figueroa  to  Ruiz  on  the  twenty-second  day  of  May,  1834,  the 
plaintiff  must  be  adjudged  entitled  to  recover.  What,  then, 
was  the  right  or  title,  if  any,  acquired  by  those  defendants 
under  the  former  government?     To  answer  this  question,  we 
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turn  to  the  documeuts  produced  by  them.  The  first  of  these  is 
a  petition  of  one  Manuel  Rodriguez,  dated  September  11,  1801, 
to  Arrillaga,  then  governor  of  the  territory,  stating  that  in 
view  of  the  repeated  petitions  through  him  to  that  officer,  in 
behalf  of  Lieutenant  Don  Pablo  Grijalva,  for  a  place  upon 
which  to  put  his  stock  and  build  a  house  and  corral,  and  in 
view  of  the  power  by  the  governor  conferred  upon  him  of  pass- 
ing upon  the  petitions,  he  had  pointed  out  to  Grijalva  the  place 
Arroyo  de  Santiago,  lyhig  midway  between  the  missions  Siin 
Juan  Capistrano  and  San  Gabriel,  about  nine  leagues  from 
each,  stating  that  there  was  not  within  a  great  distance  any 
rancheria  of  natives,  and  that  neither  of  the  missions  claimed 
any  right  to  it.  The  petitioner  added  that,  should  the  governor 
make  the  concession  desired,  Grijalva  might  put  upon  the  place 
a  great  number  of  cattle  which  he  had  in  the  immediate  neigh- 
borhood of  Manuel  Nieto,  and  concluded  with  the  expression 
of  a  hope  that  the  governor  would  order  a  title  to  issue  to 
Grijalva  for  the  i>ossession  of  the  place  within  certain  distances 
8i)ecified.  To  this  petition  the  governor,  on  the  19th  of  Oc- 
tol)er,  1801,  replied,  stating  that  Grijalva  should  apply  to  him 
(Rodriguez)  for  the  place,  setting  forth  its  actual  condition  and 
the  extent  of  land  he  desired,  and  that  thereupon  notice  should 
be  given  to  the  adjoining  proprietors  to  ascertain  whether  any 
damage  would  result  to  them  by  the  cx)ncession  asked ;  and  that 
this  being  done  (and  no  objection  to  the  concession  being  made), 
he  could  issue  a  decree  setting  forth  the  fact  that  there  was  no 
objection,  and  order  him  to  be  placed  in  possession,  he  forward- 
ing everything  to  the  government  for  its  approval  and  the  issue 
of  a  title,  adding  that  this  was  the  way  this  kind  of  business 
was  done  for  those  to  whom  royal  lands  were  given,  though 
he  did  not  know  whether  the  government  had  made  any  new 
provision  on  this  subject.  Grijalva,  accordingly,  on  the  eighth 
day  of  December,  1801,  made  application  to  Rodriguez  for  the 
place  Arroyo  de  Santiago,  in  order  to  put  his  cattle  and  horses 
thereon,  stating  that  the  place  was  situated  eight  leagues  from 
the  Mission  San  Juan  Capistrano,  and  from  nine  to  ten  from 
the  Mission  of  San  Gabriel.  He  also  stated  the  extent  of  the 
land  he  desired.     On  the  14th  of  December  following  Rod- 
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riguez  directed  that  notice  of  the  application  of  Grijalva  be 
givea  to  the  fathers  of  the  missions  San  Juan  Capistrano  and 
San  Gfabriel^  and  to  Manuel  Nieto,  in  order  to  ascertain  whether 
they  would  be  prejudiced  by  granting  his  petition.  The  priest 
of  the  Mission  of  San  Juan  Capistrano  returned  that,  so  long  as 
the  applicant  did  not  go  beyond  the  boundaries  of  the  land  he 
asked,  the  concession  would  not  prejudice  the  mission.  It  does 
not  appear  that  any  response  was  obtained  from  the  priests  of 
the  Mission  of  San  Gabriel,  or  that  any  grant  was  made  upon 
the  petition,  or  that  any  further  action  was  had  upon  it. 

It  appears,  however,  that  in  1809  one  Antonio  Yorba  claimed 
that  he  had  been  a  partner  with  Grijalva,  and  was  interested  with 
him  in  his  application  for  the  place  upon  which  to  put  stock 
and  build  a  house.  In  November  of  that  year  he  accordingly 
presented,  through  his  son,  a  petition  to  the  governor  of  the 
territory  referring  to  the  petition  of  Grijalva,  and  stating  that 
he  had  heard  that  Grijalva,  who  had  since  died,  had  not  inserted 
bis  name  in  the  application,  notwithstanding  their  partnership; 
that,  since  Grijalva's  death,  he  had  agreed  with  one  Juan  Peralta 
to  live  upon  the  plaoe^  and,  with  one  of  the  sons  of  the  petitioner, 
take  care  of  the  cattle  and  horses 'that  were  upon  it,  being  about 
three  hundred  head  of  each  kind.  In  consideration  of  these 
facts,  and  the  large  family  he  had,  he  requested  the  governor 
to  make  a  concession  of  the  place  of  Santiago  to  him,  that  the 
neighbors  of  Peralta  and  himself  might  be  profitable  to  both. 
This  petition  the  governor  forwarded  to  Lieutenant  Don  Fran- 
cisco Maria  Ruiz  at  San  Diego,  who,  on  the  twentieth  day  of 
April^  1810,  reported  that  the  petition  of  Grijalva  could  not 
be  found  in  the  archives  of  the  Presidio  there^  and  that  he  had 
inquired  for  it  without  success  of  the  widow  of  Grijalva;  that 
she  stated  that  she  had  heard  her  deceased  husband  say  he  had 
presented  it  in  his  own  name ;  but,  notwithstanding,  it  was  her 
wish  that  Antonio  Yorba,  with  his  children,  and  her  nephew, 
one  Pablo  Peralta^  should  remain  on  the  rancho  in  order  that 
they  might  take  care  of  the  stock  and  crops  for  the  support  of 
their  families.  On  this  report  the  governor  made  an  order  on 
the  iSrst  day  of  July,  1810,  in  which  he  stated  that  there  was 
no  objection  on  his  part  to  the  concession  solicited,  upon  tlie 
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terms  expressed  by  the  petitioner^  and  for  that  purpose  he 
directed  that  the  comraaudant  of  the  Presidio  of  San  Diego 
should  take  the  necessary  ste|)8  to  notify  the  adjoining  land- 
owners to  ascertain  whether  or  not  the  coricession  would  be 
detrimental  to  them^  and,  in  case  no  detriment  would  result  to 
them,  that  the  petitioner  should  be  placed  in  possession.  No 
further  proceedings  a|)pear  to  have  l>een  had  upon  this  applica- 
tion. It  is  not  shown  that  any  notification  to  the  adjoining 
proprietors  was  made,  or  that  any  information  was  obtained  of 
their  opinion  whether  such  a  concession  would  be  detrimental 
to  them  or  not.  So  far  as  the  evidence  before  us  discloses,  the 
efforts  of  the  petitioner  ended  with  this  report,  and  no  further 
action  upon  it  was  taken  by  the  gt>vernor  of  the  territory.  It 
is  too  plain  for  argument  that  no  title  passed  from  tlie  governor 
by  virtue  of  tlie  documents  produoeil.  It  is  true  the  petitioner 
was  sulwequently  in  possession  of  tl)e  premises,  but  he  does  not 
produce,  nor  is  there  found,  anywhere  in  the  archives,  any 
documents  showing  that  any  authority  was  given  for  him  to 
occupy  them.  But  even  if  the  ix>sses»ion  was  taken  by  per^ 
mission  of  the  govenior  or  other  authorities,  no  inference  of  a 
grant  of  title  can  be  drawn  from  it.  Some  formal  proceedings 
were  necessary  under  tlie  Spanish  government  to  i)ass  title  to 
any  portion  of  the  public  domain  out  of  the  crown  to  the  sub- 
ject. The  population  at  that  time  in  the  country  was  very 
sparse,  and  there  were  vast  quantities  of  vacant  land.  Where 
one  occupied  such  land  for  his  cattle,  very  little  complaint  wns 
likely  to  be  made  touching  his  authority.  But  be  that  as  it 
may,  nothing  is  shown  by  the  documents  conferring  even  an 
equitable  right  upon  the  petitioner,  Yorba,  or  upon  Peralta.  It 
is  plain,  therefore,  that  neither  of  those  parties,  or  any  parties 
claiming  through  them,  had  any  interest  in  the  proi)erty  in 
controversy  under  the  former  government,  which  would  ha\'^ 
given  them  a  standing  in  a  court  of  justice  to  call  in  question  the 
right  of  Ciitarina  Ruiz  by  her  grant  of  May  22,  1834.  Their 
interest  was,  at  best,  only  such  an  equity  as  arises  in  favor  of 
parties  who  bad  long  been  in  the  occupation  of  public  land  with 
the  silent  acquiescence  of  the  government,  from  the  possible 
improvement  they  may  have  made  upon  it.    To  such  parties 
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the  goverDment  might  well  have  extended  a  preference  in  the 
purchase  or  donation  of  the  lands  when  it  concluded  to  dispose 
of  them.  But  mere  possession  of  any  portion  of  the  public 
domain,  under  an  instrument  which  did  not  purport  to  transfer 
the  property,  did  not  create  under  the  Spanish  law  a  title  in  the 
possessor  which  would  enable  him  to  hold  the  property  against 
ihe  crown;  nor  did  such  possession,  however  long  continued, 
create  any  title  against  the  Mexican  government.  {Nieto  v. 
Carpentier,  21  Cal.  455,  489.)  It  follows  that  whatever  title 
Ihe  heirs  of  Yorba  and  Peralta  possessed  in  the  lands  in  contro- 
versy, which  passed  to  the  defendants,  was  acquii-ed  by  their 
proceedings  before  the  board  of  laud  commissionei*s,  and  the 
patent  of  the  United  States  issued  upon  its  decree.  The  petition 
of  the  heirs  to  the  board  set  forth  that  they  claimed  in  fee- 
simple  the  tract  of  land  known  by  the  name  of  Santiago,  con- 
taining about  ten  square  leagues,  by  virtue  of  a  concession  to 
their  ancestors  by  Arrillaga,  governor  of  California,  bearing  date 
of  July  1, 1810.  The  concession  thus  alleged  was  no  other  than 
the  order  of  that  date  u{X)n  which  we  have  already  commented, 
and  which  did  not,  in  itself,  convey  any  interest  in  the  lands 
solicited,  and  was  not  followed  by  any  proceeding  which  pur- 
ported to  have  that  effect,  even  if  it  were  clear  that  governors 
of  the  province  under  the  Spanish  crown  possessed  any  author- 
ity to  alienate  portions  of  the  public  domain.  The  board  of 
commissioners  treated  the  document,  however,  as  a  grant  of  the 
land,  or  at  least  as  creating,  in  connection  with  the  possession 
of  their  ancestors,  an  equitable  right  to  it,  and  accordingly,  by 
its  decree  of  July  10,  1855,  confirmed  their  claim.  An  appeal 
to  the  district  court  of  the  United  States  was,  on  the  eighth  day 
of  June,  1857,  dismissed,  the  government  suggesting  that  it  did 
not  intend  to  further  prosecute  it,  antl  the  decree  of  the  board 
thus  became  final.  The  decree  did  not,  however,  change  the 
character  of  the  title  of  the  claimants;  it  simply  determined 
that  it  was  valid  and  entitled  to  recognition  and  perfection  by  a 
survey  and  patent.  When  the  latter  was  afterwards  issued,  on 
the  twenty-first  day  of  December,  1883,  whatever  title  to  the 
land  was  in  the  United  States  passed  to  the  patentees;  but  if 
no  title  was  then  in  them,  none,  of  course,  passed.     That  none 
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was  in  them  at  that  date  is  clear  from  what  has  already  been  said 
with  respect  to  the  title  of  the  Las  Bolsas  claimed  uuder  the 
grant  of  Catarina  Ruiz.  The  claim  of  Ramon  Yorba  and  othera 
to  an  undivided,  half  of  that  rancho  having  been  finally  oon- 
firmedy  the  survey  of  that  land  having  been  made  and  approved^ 
and  a  patent  for  such  undivided  half  having  been  issued  to  the 
claimants  on  the  nineteenth  day  of  June,  1874,  and  the  claiq[i 
of  the  Murillos  to  the  other  undivided  half  also  having  been 
finally  confirmed,  and  the  same  having  also  been  approved,  and 
a  patent  for  that  undivided  half  having  been  issued  to  the  claim* 
ants  on  the  twenty-seventh  day  of  August,  1877,  there  was  no 
interest  or  title  in  the  premises  surveyed  and  patented  remain* 
iug  in  the  United  States  which  they  could  convey  by  any  sub- 
sequent patent.  However  conclusive  against  the  United  States 
and  parties  claiming  uuder  them  by  title  subsequent  a  patent 
may  be,  it  in  no  respect  impairs  the  right  of  a  previous  pat- 
entee to  contest  the  title  upon  which  the  subsequent  patent  has 
been  issued  for  the  same  premises.  Every  patent  issued  upon 
a  confirmed  claim  under  the  act  of  March  3,  1851,  in  terms 
declares  that  it  shall  not  affect  the  rights  of  third  parties;  that 
is,  those  who  have  a  standing  to  contest  the  pretensions  of  the 
patentee,  had  no  patent  been  issued. 

It  follows  that  the  question  as  to  the  correctness  of  the  survey 
of  the  Bolsas  tract,  approved  by  the  United  States  district  court 
and  by  the  officers  of  the  land  department,  which  was  much 
discussed  by  counsel,  is  of  no  practical  consequence  in  the  case. 
The  patents  under  which  the  plaintiff  claims,  covering  the 
premises  in  controversy,  passed  all  the  title  which  the  United 
States  then  possessed  therein,  and,  until  those  patents  are  s^t 
aside,  the  subsequent  patent  under  which  the  defendants  claim 
can  pass  no  title  which  can  be  considered  in  this  action.  The 
issues  in  tlie  ease  will  therefore  be  found  for  the  plaintiff,  and 
judgment  for  the  possession  of  the  demanded  premises  entered 
thereon,  with  costs. 
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In  ke  Cuddy. 

Cntourr  Coitbt,  SouTHEBir  Distbiot  of  Calzfobicu. 

AuonsT  18, 1889. 

1.  Habeas  Cobpus— Appeal— Dxrctite  Recobd— Bbcoiid  Appucatiov  to  an- 
OTHEB  Judge. — Where  a  petitioner  for  a  writ  of  habeas  corpus  appeals  to  the 
supreme  court  of  the  United  States  from  a  judgment  of  the  ciroait  court  denying 
his  application,  having  omitted  yoluntarily  from  the  record  a  material  portion  of 
his  case,  he  is  not  at  liberty,  after  the  Judgment  is  affirmed,  to  renew  his  appli- 
oation  before  another  court  or  Justice  of  the  United  States,  upon  the  same  record, 
with  the  addition  of  the  matter  omitted,  without  obtaining  leave  for  that  pur- 
pose from  the  supreme  court.  The  question  would  be  diflbrent  if  subsequently 
occurring  eyents  had  changed  the  sitaation  of  the  petitioner  so  as  to  present  a 
new  case  for  consideration.  How  far  a  decision  by  one  justice  or  court  denying 
au  application  for  a  writ  of  habeas  corpus  can  be  deemed  rer  judicata,  upon  the 
petitioner's  right  to  the  writ  on  another  application  before  another  justice  or 

^     Another  court,  considered. 

Before  Field,  Circuit  Justice. 

This  was  an  application  by  Thomas  J.  Cuddy,  of  Los  Angeles, 
California,  for  a  writ  of  habeas  corpus,  to  be  discharged  from 
imprisonment. 

Afr.  X  A*  Anderson^  for  petitioner. 

1 

Mr.  Oeorffe  /•  Denig,  United  States  District  Attorney. 

Field,  Circuit  Justice.  The  petitioner  applied  to  me  spme 
days  ago  in  San  Francisco  for  a  writ  of  habeas  corpus,  alleging 
that  he  is  unlawfully  imprisoned  hy  the  marshal  of  the  United 
States  for  the  Southern  District  of  California,  and  the  warden 
of  the  jail  of  Los  Angeles  County,  contrary  to  the  constitution 
and  laws  of  the  United  States;  that  such  imprisonment  is  had 
under  and  by  virtue  of  a  warrant  of  commitment  based  upon  a 
judgment  of  the  district  court  of  the  United  States  for  the 
Southern  District  of  California,  adjudging  him  guilty  of  con- 
tempt, and  sentencing  him  to  imprisonment  in  that  jail  for  the 
period  of  six  months.  An  order  was  thereupon  made  that  a 
writ  issue  to  be  directed  to  the  marshal  and  made  returnable 
before  me  at  this  place,  Los  Angeles,  on  the  10th  instant. 

The  petition  sets  forth  the  judgment  of  the  district  court, 
rendered  on  the  13th  of  February,  1889,  upon  which  the  writ 
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of  oommitment  was  issued  under  which  the  petitioner  is  held. 
It  is  as  follows:  — 

"  Whereas,  in  the  progress  of  the  trial  of  the  action  of  the 
Untied  Slates  of  America  v.  W,  More  Young y  on  the  twelfth 
day  of  February,  1889,  upon  the  examination  of  the  term-trial 
juror,  Robert  McGarvin,  as  to  his  qualification  to  sit  as  a  trial 
juror  in  the  said  action,  the  said  McGarvin  testified,  among 
other  things,  in  effect,  that  on  the  day  previous  he  was  ap- 
proached by  one  Thomas  J.  Cuddy,  with  the  object  on  Cuddy's 
part  to  influence  his  (McGarviu's)  action  as  a  juror  in  the  said 
case,  in  the  event  that  he  should  be  sworn  to  try  the  said  actiou ; 
and 

"  Whereas,  from  the  testimony,  this  court,  on  the  said  twelfth 
day  of  February,  1889,  entered  an  order  directing  the  said 
Thomas  J.  Cuddy  to  show  cause  before  this  court,  at  the  court- 
room thereof,  at  ten  o'clock,  on  the  thirteenth  day  of  February, 
1889,  why  he  should  not  be  adjudged  guilty  of  a  contempt  of 
this  court;  and 

"Whereas,  in  response  to  the  said  citation,  said  Thomas  J. 
Cuddy  did,  on  the  said  thirteenth  day  of  February,  1889,  appear 
before  the  said  court;  and 

"Whereas,  testimony  was  then  and  there  introduced  in  respect 
to  the  matter  both  for  and  against  him. 

"The  court,  having  duly  considered  the  testimony,  does  now 
find  the  fact  to  be  that  the  said  Thomas  J.  Cuddy  did,  upon  the 
eleventh  day  of  February,  1889,  approach  the  Siiid  Robert  Mc- 
Garvin, at  the  time  being  a  term  juror  duly  impaneled  in  this 
court,  with  a  view  to  improperly  influence  the  said  McGarvin's 
action  in  the  case  of  the  United  States  of  America  against  the 
said  Young,  in  the  event  the  said  McGarvin  should  be  sworn  as 
a  juror  in  said  action. 

"  Now,  it  is  here  adjudged  by  the  court  that  the  said  Thomas 
J.  Cuddy  did  thereby  commit  a  contempt  of  this  court,  for 
which  contempt  it  is  now  here  ordered  and  adjudged  that  the 
said  Thomas  J.  Cuddy  be  imprisoned  in  the  county  jail  of  the 
county  of  Los  Angeles  for  the  period  of  six  months  from  this 
date,  and  the  marshal  of  this  district  will  execute  this  judgment 
forthwith." 
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The  petition  sets  forth  the  proceedings  taken  by  the  court, 
and  alleges  that  the  transaction  which  was  the  basis  of  the 
charge  against  the  petitioner,  and  for  which  the  judgment  was 
rendered,  took  place  on  the  eleventh  day  of  February,  1889, 
when  the  district  court  was  not  in  session,  and  nearly  a  quarter 
of  a  mile  distant  from  the  court-house  in  which  that  court  is 
held.  He  therefore  claims  that  the  district  court  had  no  juris- 
diction to  try  and  sentence  him  for  the  alleges!  contempt,  because 
the  act  charged  as  such  was  committed  at  the  time  and  place 
designated,  and  was  not  adjudged  to  have  been  done  corruptly 
or  by  threats  or  force.  The  purport  of  the  objection  is  that  the 
act  charged  as  a  contempt  was  not  committed  in  the  presence  of 
the  court,  or  so  near  thereto  as  to  obstruct  the  administration  of 
justice,  and  therefore  did  not  present  a  case  within  the  power 
of  the  court  to  punish  summarily,  under  section  725  of  the 
Revised  Statutes,  and  therefore  that  the  judgment  was  illegal 
and  void.     That  section  reads  as  follows:  — 

"The  said  courts  (of  the  United  States)  shall  have  power 
•  ...  to  punish  by  fine  or  imprisonment,  at  the  discretion  of 
the  court,  contempts  of  their  authority;  provided,  that  such 
power  to  punish  contempts  shall  not  be  construed  to  extend  to 
any  case  except  the  misbehavior  of  any  person  in  their  presence, 
or  BO  near  thereto  as  to  obstruct  the  administration  of  justice, 
the  misbehavior  of  any  of  the  officers  of  said  courts  in  their 
official  transactions,  and  the  disobedience  or  resistance  by  any 
such  officer,  or  by  any  party,  juror,  witness  or  other  person,  to 
any  lawful  writ,  process,  order,  rule,  decree,  or  command  of 
said  courts." 

The  marshal  returns  the  warrant  of  commitment  under  which 
he  holds  the  prisoner.  By  consent  of  parties  the  record  in  the 
case  of  the  petitioner  before  the  circuit  court  and  in  the  supreme 
court  of  the  United  States  is  also  presented.  By  that  record  it 
api)€ars  that  the  petitioner,  on  the  eleventh  day  of  April,  1889, 
applied  to  the  circuit  court  for  the  Southern  District  of  California 
for  a  writ  of  habeas  corpus,  in  order  that  he  might  be  discharged 
from  the  imprisonment  now  complained  of,  asserting,  as  now, 
that  the  same  was  illegal,  for  the  reason  that  the  court  had  no 
jurisdiction  to  try  and  sentence  him,  because  the  matters  set 
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forth  in  the  judgment  do  not  constitute  any  contempt  under 
section  725  of  the  Revised  Statutes,  and  because  the  judgment 
was  not  founded  upon  proceeilings  in  due  course  of  law;  that 
the  circuit  court,  after  diie  consideration,  denied  the  application 
for  a  writ;  that  thereupon  an  appeal  was  taken  from  the  judg- 
ment to  the  supremle  court  of  the  United  States,  where,  after 
argument  and  due  consideration,  the  judgment  wieis  affirmed. 
(131  U.  8.  280.) 

The  additional  matter  set  forth  in  the  present  application 
consists  only  of  the  testimony  which  was  before  the  district 
court  when  the  question  of  contempt  charged  against  the  peti- 
tioner was  considered,  and  which  might  have  been  contained  in 
the  record  of  the  supreme  court,  and  if  deemed  important  for 
the  due  consideration  of  the  validity  of  the  judgment  of  the 
district  court,  should  have  been  thus  presented.  The  finding 
and  judgment  of  the  district  court  do  not  state  that  the  acts 
constituting  the  alleged  contempt  were  done  in  the  presence  of 
the  court,  or  so  near  thereto  as  to  obstruct  the  administration  of 
justice.  The  supreme  court  held  that  if  done  in  the  presence 
of  the  court,  "  that  is,  in  the  place  set  apart  for  the  use  of  the 
court,  its  officers,  jurors,  and  witnesses,  they  were  clearly  a  con- 
tempt, punishable  as  pi'ovided  in  section  725  of  the  Revised 
Statutes,  by  fine  or  imprisonment,  at  the  discretion  of  the  court 
and  without  indictment;'^  but  that  inasmuch  as  the  district 
court  possesses  superior  jurisdiction  within  the  meaning  of  the 
familiar  rule  that  the  judgment  of  such  courts  cannot  be  attacked 
collaterally,  it  must  be  presumed  that  it  acted  rightly  upon  such 
a  state  of  fact«  as  authorized  its  judgment;  that  the  want  of 
jurisdiction  not  appearing  affirmatively,  it  must  be  presumed 
that  the  evidence  made  a  case  within  its  jurisdiction  to  punish 
the  petitioner  in  the  mode  prescribed.  The  judgment  of  the 
district  court  was  therefore  affirmed. 

The  petitioner,  in  the  present  application,  as  appears  from 
what  has  already  been  said,  supplies  what  was  omitted  in  his 
record  to  the  supreme  court.  At  the  outset  the  question  is  thus 
presented,  whether  it  is  permissible  for  a  party  to  appeal  from  a 
judgment  denying  his  application,  voluntarily  omitting  a  ma- 
terial portion  of  his  case,  and  after  invoking  the  judgment  of 


8.  Dist.  Cal.]  Ik  re  Cuddy.  175 

1889.]  Opinion  of  the  Court— Mr.  Jastioe  Field. 

the  appellate  court  upon  the  record  presented,  and  failing 
thereiu  to  renew  his  application  before  another  court  or  justice 
of  the  United  States,  without  first  having  obtained  leave  for 
tiiat  purpose  from  the  ai)pellate  court. 

Before  passing  upon  this  question  some  consideration  should 
be  given  to  the  position  of  the  district  afttorney  as  to  the  juris- 
diction of  the  court  to  punish  suniinarily  as  a  contempt,  an  act 
obstructing  the  administration  of  justice  in  pending  cases,  even 
if  committed  at  a  distance  from  the  court-room.  He  contends, 
if  I  rightly  understand  him,  that  all  the  officers  and  parties 
necessarily  attending,  or  summoned  to  attend,  in  pending  cas6s 
lb  the  courts  of  the  United  States,  as  marshals,  clerks,  jurors, 
and  witnesses,  "are  so  near  thereto,"  that  is,  so  connected  there- 
\iith — applying  the  term,  "so  near  thereto,'*  as  indicating  re- 
lationship of  subject  rather  than  relationship  of  place — that 
misbehavior  t6ward  them,  though  they  are  distant  at  the  time 
from  the  court-room,  or  during  the  temporary  adjournment  of 
the  court,  constitutes  a  contempt  punishable  under  the  statute. 
Certain  it  is  that  attempts  to  turn  such  officers  or  parties  from 
the  performance  of  their  duty  in  order  to  secure  the  selection 
of  particular  persons  as  jurors,  or  to  bias  the  judgment  of  the 
jurors  selected,  or  to  influence  witnesses  to  suppress  or  qualify 
their  testimony,  or  to  absent  themselves  from  the  court,  or 
threats  of  violence,  or  the  use  of  insulting  language  to  them 
respecting,  oY  to  influence  Iheir  conduct,  though  uttered  or  done 
outside  of  the  cotirt-house,  and  at  a  distance  from  it,  are  as 
much  an  obstruction  to  the  administration  of  justice  as  though 
uttered  or  done  within  its  walls.  Though  I  am  not  quite  pre- 
pared to  accept  this  position  of  the  district  attorney,  it  is  entitled 
to  grave  consideration.  I  do  not  wish  to  express  an  opinion 
upon  it,  as  it  is  unnecessary  to  the  disposition  of  the  case,  and 
for  the  further  reason  that  the  justices  of  the  supreme  court 
deemeil  it  of  sufficient  importance  to  reserve  their  judgment 
upon  it. 

The  statute  also  declares  the  disobedience  or  resistance  by  any 
pferson  of  any  "lawful  writ,  process,  order,  rule,  decree,  or 
command*'  of  the  courts  of  the  United  States  to  be  a  contempt. 
It  is  the  practice  of  the  district  courts  of  the  United  States  to 
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command  all  persons  summoned  and  sworn  as  term  trial  jurors 
to  avoid  speaking  with  others,  and  not  to  allow  others  to  speak 
to  them  with  respect  to  cases  which  may  be  tried  before  them. 
Such  a  command,  if  a  standing  rule  of  the  court,  or  given  as 
usual  in  its  instruction  to  the  jurors,  when  ax^pted,  would 
bind  all  persons,  jurors,  parties,  and  others  cognizant  of  it,  and 
a  disobedience  of  it  would  be  a  flagrant  contempt.  Nothing, 
indeed,  can  tend  more  to  pollute  the  administration  of  justice, 
than  to  allow  tampering  with  jurors.  Any  attempts,  however 
slight,  to  swerve  them  from  the  strict  line  of  their  duty,  should  be 
punished  with  the  utmost  rigor.  Purity  in  the  administration  of 
justice  could  not  otherwise  be  maintained,  and  such  purity  is  the 
only  safety  of  the  people  under  a  free  and  popular  government. 

I  suppose  such  a  command  was  given  by  the  district  court  in 
its  instructions  to  the  trial  jurors  of  the  term,  to  one  of  whom 
the  improper  approach  was  made  wliich  constitutes  the  contempt 
for  which  the  petitioner  was  sentenced  to  be  imprisoned;  but  as 
no  record  is  preserved  of  it,  I  cannot  act  upon  the  suggestion 
of  the  fact. 

I  return,  therefore,  to  the  question  whether  thf?  petitioner  cau 
renew  his  application  for  a  writ  after  the  deciffion  of  the  supreme 
court  on  his  appeal  to  that  tribunal,  without  flrst  having  obtained 
its  leave.  If  he  can  renew  it  on  anotijer  record,  which  may  also 
be  in  some  other  particular  defective,  and  so  on  indefinitely 
whenever  he  fails  on  appeal,  it  is  plain  that  the  writ  may  often 
become  an  instrument  of  oppresssion  instead  of  a  means  of  reliev- 
ing one  from  an  unjust  and  illegal  imprisonment. 

The  writ  of  habeas  corpus,  it  is  true,  is  the  writ  of  freedom, 
and  is  so  highly  esteemed  that  by  the  common  law  of  England 
applications  can  be  made  for  its  issue  by  one  illegally  restrained 
of  his  liberty  to  every  justice  of  the  kingdom  having  the  right 
to  grant  such  writs.  No  app3al  or  writ  of  error  was  allowed 
there  from  a  judgment  refusing  a  writ  of  habeas  corpus,  nor 
indeed  could  there  have  been  any  oc(;asion  for  such  an  appeal  or 
writ  of  error,  as  a  renewed  application  could  be  made  to  every 
other  justice  of  the  realm.  The  doctrine  of  res  judicata  was 
not  held  applicable  to  a  decision  of  one  court  or  justice  thereon ; 
the  entire  judicial  power  of  the  country  could  thus  be  exhausted. 
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{Ex  parte  Kaine,  3  Blatchf.  5,  aud  cases  there  cited.)  The  same 
doctrine  formerly  prevailed  in  the  several  states  of  the  Union, 
and  in  the  absence  of  statutory  provisions,  is  the  doctrine  pre- 
vailing now.  In  many  instances  great  abuses  have  attended 
this  privilege,  which  have  led  in  some  of  the  states  to  legislation 
on  the  subject  And  in  the  absence  of  such  legislation,  while 
the  doctrine  of  re»  judicata  does  not  apply,  it  is  held  that  the 
officers  before  whom  the  second  application  is  made  may  take 
into  consideration  the  fact  that  a  previous  application  had  been 
made  to  another  officer  and  refused,  and  in  some  instances  that 
fact  may  justify  a  refusal  of  the  second.  The  action  of  the  court 
or  justice  on  tJie  second  application  will  naturally  be  affected  to 
fiome  degree  by  the  character  of  tlie  court  or  officer  to  whom  the 
first  application  was  made,  and  the  fullness  of  the  consideration 
gi^eo  to  it.  I  hardly  think  that  an  ordinary  justice  would  feel 
like  disreganling  and  setting  aside  the  judgmeut  of  a  magistrate 
like  Chief  Justice  Marshall  or  Chief  Justice  Taney,  who  had 
refused  an  application  for  a  writ  after  full  consideration. 

In  some  states  an  exception  is  also  engrafted  upon  the  gen- 
eral doctrine,  where  a  writ  is  issued  to  determine  as  between 
husband  and  wife,  which  of  the  two  shall  have  the  custody  of 
their  children.  In  what  I  have  said,  I  refer  of  course  to  cases 
where  a  second  application  is  made  upon  the  same  facts  pre- 
sented, or  which  might  have  been  presented  on  the  first.  The 
question  is  entirely  different  when  subsequent  occurring  events 
have  changed  the  situation  of  tlie  petitioner  so  as  in  fact  to  pre- 
sent a  new  case  for  consideration. 

In  the  present  application  there  are  no  new  facts  wliich  did 
not  exist  when  the  first  was  presented.  And  under  the  law  of 
the  United  States,  an  appeal  is  allowed  to  the  supreme  court 
from  the  circuit  court  where  the  writ  is  refused,  a  provision 
which  would  seem  to  have  been  adopted  to  prevent  a  second 
application  upon  the  same  facts  which  were  or  might  have  been 
presented  in  the  first  instance.  I  am  of  the  opinion  that  in 
such  a  case  a  second  application  should  not  be  heard,  except 
where  the  judgment  of  affirmance  by  the  supreme  court  is  ren- 
dered without  prejudice  to,  or  with  leave  to  make  a  new  applica- 
tion by  the  petitioner.  He  need  not  have  appealed  from  the 
XIY.  Bawt.— 18. 
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refusal  of  the  circuit  court;  he  could  have  applied  to  the  circuit 
ju  Ige,  aud  also  after wanis  to  the  circuit  justice.*  He  did  not 
think  proper  to  pursue  that  course,  but  took  his  appeal  to  the 
supreme  court,  and  during  the  argument  there  ik>  suggestion 
was  made  that  the  record  did  not  fully  disclose  the  petitioner's 
case,  and  when  that  tribunal  decided  the  case  no  request  was 
made  for  permission  to  renew  the  application;  and  now  the 
imprisonment  of  the  petitioner  under  the  judgment  affirmed  by 
that  court  is  drawing  to  a  close.  It  will  expire  this  day.  This 
writ  must  therefore  be  dismissed  aud  the  prisoner  remanded ; 
and  it  is  so  ordered. 


In    the    Matter    op    the    Application    or    Richard 

Corcoran,  for  Habeas  Corpus. 

OiBomr  OouBT,  Nobtksbn  Distbict  of  Caufobmia. 

AuarsT  19,  1889. 


1 .  Pbibon — Pewtpkntiabt,  MsANma  of.  —  The  words  •  •  any  priBon  or  peDitentiary, "" 

in  the  act  of  March  3,  1875  (1  Sap.  Be  v.  Btats.  184),  means  state  prison  or 
penitentiary,  and  does  not  include  county  jails,  or  places  employed  for  tempo- 
rary  confinement,  or  confinement  for  short  periods  for  petty  ofienses. 

2.  Act  of  March  8,  1876  (1  Bup.  Rev.  Btats.  ISi),  oonstmed. 

Before  Sawyer,  Circuit  Judge,  and  Sarin,  District  Judge. 

By  the  Court,  Sawyer,  Circuit  Judge.  We  are  of  opinion 
that  the  words  "any  prison  or  penitentiary ,''  in  the  act  of  March 

3.  1875  (1  Sup.  Rev.  Stats.  184),  means  state  prison  or  peni- 
tentiary, and  does  not  include  couuty  jails,  or  places  employed 
for  temporary  confinement,  or  confinement  for  short  periods  for 
petty  offenses.  In  some  states  the  place  of  confinement,  in  pun- 
ishment of  the  higher  grade  of  offenses,  is  («lled  a  "  state  prison," 
and  in  others  a  "  penitentiary,"  and  Congress  recognized  this 
fact  in  providing  for  credits  in  this  act. 

The  act  supersedes  the  similar  provision  in  sections  5543  and 
5544,  Revised  Statutes,  in  which  the  words  "jail  or  peniten- 
tiary" are  used.     This  change  in  the  language  is  significant, 

*  The  cirooifi  court  which  denied  the  writ  was  held  by  the  district  judge  alone. 
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and  iudicates  an  intention  to  limit  credits  to  those  state  prisons 
and  penitentiafies  properly  so  called.  This  view  renders  it  un- 
necessary for  us  to  express  our  opinion  upon  the  constitution- 
ality of  the  state  act  allowing  credits,  a  question  which  more 
properly  belongs  to  the  state  supreme  court  to  decide.  Let  the 
Avrit  be  denied. 


The  City  of  Carlisle — William  Basquall,  Libellant. 

Ddtbict  Coubt,  Distbict  of  Obeoon. 
Auqust  30,  1889. 

1.  JcBisDicnoN  IN  Admibaltt.— Tlie  United  States  conrta,  u  eonrts  of  admiralty, 

have  jiiriHdictioD  of  all  cases  of  admiralty  cognizauce  when  the  thing  or  parties 
are  within  the  reach  of  their  prucees,  without  reference  to  the  nationality  of 
either. 

2.  Bight  of  Injubed  Seaman.— It  is  the  right  of  a  seaman  injured  in  the  service 

of  a  Tessel  to  be  cared  for,  at  least  to  the  end  of  the  voyage,  and  nothing  short 
of  groHS  negligence  or  wilful  miscunduct,  cansing  or  concurring  to  cause  the 
injury,  will  forfeit  such  right. 

3.  Ideic. — A  seamen  injured  in  the  service  of  a  vessel  has  a  lien  on  the  same  for 

the  damages  he  may  sustain  by  reason  of  the  neglect  or  misconduct  of  the  officers 
thereof  in  caring  for  him  while  aflbcted  by  such  injury. 

4.  Evidence — Compbtenct  of. — Tlie  admissibility  or  competency  of  evidence  in 

a  legal  proceeding  pertains  to  the  remedy,  and  is  governed  by  the  lexfttrU  and 
therefore  a  clause  in  the  British  shipping  act  of  1854,  making  certain  entries  in 
the  official  log-book  competent  evidence  in  all  courts,  does  not  make  them  so  in 
the  courts  of  any  other  country. 

&  JoiNDEB  OF  Causes  of  Suit.— -The  joinder  of  causes  of  suit  not  enumerated 
in  admiralty  rules  12  to  20  inclusive  are  not  governed  thereby,  but  by  rule  46; 
and  where  the  facts  in  a  case  establiih  a  liability  against  the  master  and  a  lieu 
on  the  ship  for  the  same  claim,  such  liability  and  lien  may  be  enforced  in  one 
libeL 

6.  Damaoes.  —  On  the  facts  found :  Heldt  that  the  master  and  vessel  are  liable  to 
the  libellant  fur  damages  for  not  caring  for  him  after  his  injui7  as  he  was  entitled 
to  be,  and  for  the  aggravation  of  his  injury  and  suffering  caused  thereby. 

Before  Deady,  District  Judge. 

J/r.  Edward  N,  Deady,  for  libellant 

31r,  C.  E.  8.  Woody  and  Jir.  J,  Ditchburn,  for  defendant. 

Deady,  J.  William  Basquall,  a  minor,  by  his  guardian, 
Frederick  V.  Holman,  brings  this  suit  against  the  British  bark 
City  of  Carlisle,  and  her  master,  C.  D.  Moore,  to  recover  fifteen 
thousand  dollars  damages,  for  an  injury  sustained  by  him  on 
board  said  burk^  and  neglect  and  maltreatment  thereafter. 
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The  charge  in  the  libel  is  shortly  this:  In  sending  the  main 
lower  top-sail  down  on  one  occasion,  the  work  was  so  carelessly 
and  negligently  done  as  to  cause  the  starboard  clew-iron  thereof 
to  strike  the  libellant  on  the  head  and  fracture  his  skull ;  and 
thereafter  the  master  failed  to  give  or  procure  for  the  libellant 
such  medical  aid  and  assistance  as  the  case  required,  and  he 
'^  was  able  to  give  and  render/'  and  maltreated  and  abused  him. 

The  master  admits,  in  his  answer,  that  the  libellant  was 
injured  as  alleged,  but  avers  that  the  injury  was  not  caused  by 
any  negligence  or  carelessness  in  lowering  said  sail,  but  by  the 
fault  and  carelessness  of  the  libellant.  He  denies  that  he  failed 
to  give  the  Iil)ellaut  such  medical  aid  and  attention  as  the  case 
rec^uired,  and  he  was  able  to  give  or  render,  or  that  he  mal- 
treated him  or  abused  him;  and  avers,  in  effect,  that  the  libel- 
lant was  well  cared  for  after  said  hurt. 

Some  thirty-six  witnesses  were  examined — twenty-two  by 
the  libellant  and  fourteen  by  the  defendant.  Among  these 
were  eleven  of  the  oflScers  and  crew  of  the  bark,  and  a  number 
of  experts  who  were  called  to  testify  whether  or  not  the  sail 
was  lowered  in  a  seaman-like  manner. 

The  evidence  from  the  vessel  is,  of  course,  more  or  less  contra- 
dictorv.  Those  of  the  crew  who  remain  with  the  bark  are 
called  by  the  defendant,  while  those  who  have  lefl  her  are  called 
bv  the  libellant. 

The  master,  mate,  second  mate,  steward,  and  two  apprentices, 
who  are  in  the  last  year  of  their  service,  testify  for  the  vessel, 
while  the  cook,  sail-maker,  and  two  aj)prentices,  including  the 
libellant,  and  a  stowaway  boy,  testify  for  the  libellant. 

In  weighing  this  evidence,  I  am  constrained  to  believe,  that 
the  master  is  not  worthy  of  credit,  and  his  testimony  is  of  but 
little  worth.  The  mate,  George  Dodd,  impressed  me  favorably 
as  a  man.  But  he  has  been  with  his  present  employers,  as  man 
and  boy,  for  a  number  of  years,  anil  may  reasonably  expect 
employment  from  them,  in  the  near  future,  as  a  master.  Under 
these  circumstances,  he  is  strongly  tempted  to  make  as  good  a 
case  as  he  can  for  the  vessel,  which  I  think  he  has  done,  with- 
out going  so  far  as  to  tell  a  downright  falsehood.  But  he  does 
not  always  remember,  when  I  think  he  might. 
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John  A.  Bebb  is  an  apprentice  in  the  service  of  the  vessel's 
owners.  He  has  only  eight  months  more  to  serve,  when,  if  he 
remains  with  the  ship,  he  may  be  examined  for  a  mate's  certifi- 
cate. I  think  he  made  up  his  mind  that  he  could  not  testify 
against  the  ship,  and  go  home  in  her  with  safety  and  comfort  to 
himself.  I  am  convinced  that  he  gave  altogether  a  different 
account  of  the  matter  to  the  libel  Ian  t's  attorney,  when  he  may 
not  have  thought  that  he  would  be  called  as  a  witness,  from 
that  which  he  gave  on  the  witness  stand.  It  was  indeed  pitiful 
to  see  the  confusion  and  shame  on  the  poor  fellow's  face  as  he 
tried  to  deny  or  explain  his  former  utterances. 

Of  the  rest  of  the  crew  that  remain  with  the  bark,  Harry 
Hart,  the  second  mate,  Thomas  Noble,  the  steward,  and  George 
Eggert,  an  apprentice,  nothing  more  need  be  said  than  this,  that 
in  giving  their  testimony  they  probably  did  not  forget  that  the 
master  had  it  in  his  power  to  make  them  very  uncomfortable 
during  the  remainder  of  the  voyage,  which  circumstance  ought 
Dot  to  be  overlooked  in  estimating  the  value  of  their  evidence. 

The  libellant  is  largely  interested  in  the  result  of  the  suit. 
Therefore  his  testimony  ought  to  be  received  with  caution,  if 
not  distrust.  But  he  appears  to  be  a  simple,  honest  lad,  and  I 
seldom,  if  ever,  heard  one  in  his  walk  in  life,  or  any  other,  tes- 
tify with  more  apparent  candor  and  artlessuess  than  he  did. 
The  same  may  properly  be  ssixd  of  the  other  three  boys  who 
testified  for  him,  Henry  Carley,  the  stowaway,  William  J.  Freer, 
an  apprentice,  and  Lawrence  Ainsworth,  an  apprentice  left  in  this 
port  by  a  British  vessel  some  months  ago,  and  a  former  shipmate 
of  the  libellant  in  a  training  vessel  at  Liverpool, 

Estimating  the  evidence  in  the  light  of  these  suggestions,  I 
find  the  facts  as  follows:  — 

1.  The  libellant,  a  native  of  Dublin,  whose  parents  reside  at 
Stockport,  Cheshire,  having  served  two  years  and  four  months 
in  the  training  ship  Indefatigable,  at  Liverpool,  was  on  Septem- 
ber 22,  1888,  at  the  age  of  sixteen  years,  with  the  consent  of 
the  officers  of  said  ship,  voluntarily  apprenticed  to  Peter  Iredell 
and  Sons,  of  Liverpool,  for  the  term  of  four  years,  to  learn  the 
business  of  a  seaman,  and  thereupon  he  was  duly  shipped  on 
the  bark  City  of  Carlisle,  a  vessel  of  204  feet  in  length  and  37 


182  The  City  of  Carlt6le.  [Dist.  Ct. 

Opinion  of  the  Gonrt— Deady,  J.  [Augnst, 

feet  beam,  then  and  now  owned  by  said  Iredell  and  Sons,  to 
serve  tliereon  as  sucli  apprentice  on  a  voyage  from  Liverpool  to 
Portland,  Oregon,  and  thence  elsewhere  on  the  Pacific  Coast, 
and  back  to  a  port  of  discharge  in  the  United  Kingdom. 

2.  On  Monday,  November  12,  1888,  at  eight  o'clock  A.  M., 
in  latitude  24.19  south,  and  longitude  37.15  west,  and  about  6 
degrees  or  3»32  geographic  miles  east  of  Rio  Janeiro,  it  being 
the  first  mate's  watch  on  deck,  in  which  were  the  libellant  and 
Carley,  it  was  determined  to  change  tiie  lower  main  top-sail  for 
a  heavier  one,  as  they  were  getting  out  of  the  tropics,  where- 
upon the  mate  gave  directions  to  prepare  the  sail  to  be  lowered 
on  deck,  which  was  done  by  a  seaman  and  the  libellant  and 
Carley,  the  latter  two  of  whom  cut  the  robands  or  ropes  that 
fastened  the  head  of  the  sail  to  the  yard,  and  then  returned  to 
the  deck  before  the  sail  was  furled. 

Under  the  direction  of  the  mate,  the  sail  was  clewed  up  or 
tlie  lower  corners  brought  up  to  the  yard  at  the  bunt,  or  middle 
of  the  sail,  by  means  of  the  clewlines,  the  buntlines  or  ropes 
used  to  pull  up  the  sail  were  hauled,  a  gantline  or  rope  used  to 
lower  the  sail  was  rove  through  a  block  on  the  cross-trees  and 
sent  down  and  bent  around  the  sail  and  hauled  taut,  then  the 
sheets  and  clewlines  were  taken  off,  the  earings  loosed,  the 
robands  cut,  and  the  head  earings  brought  into  the  gantline 
and  then  made  fast,  and  then  the  sail  was  lowered. 

The  clews,  when  hauled  up,  were  not  stopped  or  fastened 
together,  and  when  the  clewlines  were  detached  from  the  clew- 
irons,  the  clews  or  lower  corners  of  the  sail  fell  down  loose  on 
either  side  of  the  gantline.  At  this  time  there  was  from  a  four 
to  a  six-knot  breeze  on  the  starboanl  quarter,  and  the  yard  was 
braced,  so  as  to  let  the  sail  down  on  the  port  or  lee  side. 

Before  and  at  the  time  the  sail  was  being  furled  and  lowered 
the  master  was  on  the  port  side  of  the  poop  overlooking  the 
sailmaker,  who  was  preparing  the  sail  to  be  sent  aloft  in  the 
place  of  the  one  coming  down.  The  libellant  was  standing  on 
the  starboard  side  of  the  vessel,  just  forward  of  the  main  hatch, 
and  Carley  was  standing  on  the  port  side  of  the  poop,  assisting 
the  sail-maker. 

In  lowering  the  sail  the  ship  rolled,  and  the  starboard  clew 
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got  foul  of  the  mainstay,  aud  the  mate  thinking  it  would  clear 
itself — be  pulled  over  the  stay  by  the  weight  of  the  descending 
sail  to  the  port  side — allowed  it  to  lower  until  he  feared  that 
if  it  did  clear  itself,  the  clew-iron  would  hit  the  deck  and  mar 
it,  when  he  sang  out  "Hold  on  the  gantline" — the  rope  with 
which  the  sail  was  being  lowered — and  sent  the  man  then  aloft 
down  the  mainstay  to  clear  the  cl^w.  Before  the  man  went 
down  the  stay  the  mate  sang  out  *'  Stand  clear,"  and  just  before 
the  clew  was  let  go — past  over  to  the  port  side  of  the  stay  — 
he  said,  "Look  out  there." 

As  the  clew  was  being  cleared  from  the  stay  the  master  called 
to  Carley  to  tell  the  libellant  to  come  aft,  where  he  wanted  him 
to  help  the  sail-maker.  Carley  went  forward  on  the  port  side 
of  the  vessel,  and  told  the  libellant  the  master  wanted  him. 
The  latter  started  aft  immediately,  going  quickly  across  the 
main  hatch  in  a  diagonal  direction,  and  as  he  reached  the  atler 
comer  of  the  same,  on  the  |K)rt  side,  the  clew  of  the  sail  dropped 
from  the  mainstay,  and  the  clew-iron,  an  irregular  shaped  ring 
of  four  or  five  pounds  weight,  fastened  to  the  corner  of  the  sail, 
^ruck  him  on  the  right  side  of  the  head,  about  two  thirds  of 
the  way  from  the  ear  to  the  crown,  and  fractured  and  depressed 
his  skull,  from  the  effect  of  which  he  fell  senseless  on  the  deck. 

3.  The  mate  and  others  who  were  present  picked  libellant 
up  and  carried  him  to  the  poop,  where  the  steward,  under  direc- 
tion of  the  master,  washed  the  wound,  cut  the  hair  away  around 
it,  put  some  balsam  on  it,  bandaged  it,  and  moistened  his  lips 
with  brandy,  when  he  was  taken  forward  and  placed  in  his 
bunk  in  the  house  on  deck,  and  Carley  set  to  watch  him  that 
day,  and  during  the  nights  following,  for  some  three  or  four 
weeks.  During  the  day  the  master  took  some  stitches  in  the 
wound,  and  this  is  all  the  personal  attention  he  ever  gave  the 
libellant  while  confined  to  the  house,  except  to  look  in  the  room 
once  a  day  or  less,  and  turn  up  his  nose  at  the  smell,  and  go 
awar. 

In  this  condition  the  libellant  was  left  in  an  unconscious  or 
delirious  state,  sweltering  and  rolling  in  his  own  excrement, 
with  no  regular  attendant  but  the  boy  Carley  at  night,  and 
such  casual  attention  and  observation  as  he  might  receive  from 
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tlie  members  of  the  crew  duriDg  tlie  day,  until  Sunday,  the 
eighteenth  day  of  November,  when  the  master,  on  repeated  com- 
plaint of  some  of  the  crew,  permitted,  rather  than  directed,  the 
mate  and  others  to  wash  him  and  put  some  clean  burlap  under 
him.  On  the  next  day  the  mate  restitched  the  wound,  the  first 
stitches  having  broken  out,  and  thereafter  he  was  washed  at 
regular  intervals,  and  his  personal  comfort  in  this  respect 
reasonably  cared  for;  but  he  was  stinted  in  liis  food  and  water, 
and  some  of  what  he  got  was  furnished  or  obtained  for  him  by 
members  of  the  crew. 

4.  In  about  six  or  seven  weeks  from  the  date  of  his  injury 
the  libellant  was  "turned  to"  by  order  of  the  master,  and  kept 
at  work  on  deck  from  six  in  the  morning  to  six  in  the  evening, 
for  the  rest  of  the  voyage;  at  first  making  paint  swabs,  sennit, 
and  then  cleaning  brass,  scraping  deadeyes,  washing  and  sweep- 
ing decks,  hauling  on  the  braces  and  handling  sails,  in  short, 
all  ordinary  seaman's  work  except  going  alofl. 

5.  The  wound  on  the  libellant's  head  was  still  a  ninning  sore 
when  he  was  set  to  work ;  at  the  same  time  he  liad  a  bad  bed- 
sore on  his  buttock,  another  on  his  heel,  and  one  on  his  ankle. 
On  account  of  the  latter  two  he  could  not  wear  his  shoes,  and 
in  the  tropics  the  hot  deck  burned  his  feet.  From  neglect, 
these  bed-sores  got  proud  flesh  in  them,  and  finally,  at  the  sug- 
gestion of  one  of  the  crew,  the  libellant  went  to  the  master  and 
asked  him  ''to  burn"  them,  which  he  did  with  caustic,  repeat- 
edly. In  so  doing  he  made  the  libellant  let  down  his  trousers 
while  on  the  poop,  and  needlessly  expose  his  private  parts,  at 
the  same  time  making  brutal  and  indecent  remarks  to  him  on 
the  subject. 

6.  In  consequence  of  the  injury  to  his  brain,  the  left  side  of 
the  libellant,  and  particularly  the  arm  and  1^,  were  paralyzed, 
BO  as  to  seriously  affect  the  use  of  them  during  the  remainder 
of  the  voyage,  in  addition  to  which  his  eyesight  was  much 
impaired  and  his  perception  and  memory  materially  weakened ; 
notwithstanding  which,  the  master  required  him  to  be  on  deck 
and  at  work  as  aforesaid,  and  oflen  arbitrarily  compelled  him, 
to  his  great  discomfort,  to  stand  up,  when  the  work  at  which 
be  was  employed  admitted  of  his  sitting  down.     He  al^ 
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habituallj  accosted  him  in  a  harsh,  derisive,  and  contemptuous 
manner^  calling  him  a  "  useless  bugger/'  a  **  wastrel/'  and  the 
like. 

7.  On  March  13,  1889,  the  vessel  arrived  at  Portland,  when 
the  libellant  had  leave  to  go  ashore  in  the  evening,  where  he 
met  a  boy,  the  witness,  Ainsworth,  whom  he  knew  on  the  train- 
ing ship  at  Liverpool,  who  took  him  to  a  boarding-house  and 
saloon  kept  by  the  witness^  Mrs.  Pauline  Rosenburg,  where  he 
stayed  all  night.  In  the  morning  Mrs.  Rosenburg  took  him 
down  to  the  vessel,  and  with  the  assent  of  the  master,  took  him 
back  to  her  house  for  the  purpose  of  taking  care  of  him.  His 
condition  appears  to  have  aroused  her  sympathy,  and  she 
endeavored  to  raise  means  to  send  him  home  direct,  but  failed. 
She  then  consulted  counsel  in  the  case,  with  a  view  of  making 
the  vessel  send  him  home,  and  the  result  was  the  boy  was  sent 
to  the  Good  Samaritan  Hospital^and  thereailer,  on  March  29th, 
this  suit  was  commenced. 

8.  The  master  faileil  and  neglected  to  procure  or  provide  any 
medical  aid  or  advice  for  the  boy  after  the  arrival  of  the  vessel 
in  port,  and  was  contriving  aud  intending  to  get  rid  of  him  as 
easily  as  possible. 

9.  When  the  libellant  went  to  the  hospital  his  arm  and  leg 
were  still  partially  paralyzed,  and  the  attendant  had  to  cut  his 
food  for  him.  At  the  trial  he  appeared  to  have  improved 
mentally  and  was  able  to  answer  the  questions  put  to  him 
readily  and  intelligibly.  The  wound  on  his  head  had  healed 
over.  The  scar  is  bare  of  hair  and  about  three  inches  long  and 
three  fourths  of  an  inch  in  width,  and  the  depression  in  the 
skull  is  about  three  eighths  of  an  inch.  He  had  not  recovered 
from  the  paralysis  of  his  side,  and  according  to  the  testimony 
of  the  medical  expert,  he  may  never  do  so,  but  probably  will, 
oil  account  of  his  youth.  The  doctor  also  thinks  that  the  brain 
may  accommodate  itself  to  the  depression  in  the  skull,  so  that  it 
will  not  be  necessary  or  desirable  to  resort  to  the  operation  of 
trephining;  but  this  is  at  least  problematical. 

10.  The  master  did  nothing  toward  sending  the  libellant 
home  at  the  vessel's  expense,  and  in  my  judgment  never  intended 
to,  and  the  equivocal  and  invalid  offer  made  at  the  trial  to  that 
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effect  was  merely  made  for  effect;  and  the  proposition  to  send 
the  boy  home  as  a  passenger  on  the  City  of  Carlisle,  with  her 
present  master,  considering  the  duration  of  the  voyage  and  the 
treatment  he  is  likely  to  receive  in  the  mean  time,  was  simply 
inhuman. 

11.  The  injury  to  the  libellant  was  the  result  of  the  con- 
curring carelessness  of  the  vessel  in  lowering  the  sail  without 
"stopping'*  the  clews  at  the  bunt  thereof,  and  that  of  the  libel- 
lant himself,  in  passing  directly  under  the  sail  when,  and  as  he 
'did;  but  his  carelessness  was  not  of  that  gross  character,  nor 
was  it  the  result  of  such  reprehensible  motives  or  purpose,  as 
will  forfeit  his  right  to  be  kept  and  cure<l  at  the  expense  of  the 
vessel ;  for  he  might  not  have  perceived  that  the  clew,  when  cast 
off  the  stay,  would  reach  him,  as  it  would  not  if  he  had  been  on 
the  deck  instead  of  the  hatch,  in  crossing  which,  instead  of  going 
round  in  front  of  it,  he  was  actuated  by  a  laudable  desire  to 
obey  the  command  of  the  master  with  alacrity,  and  get  to  the 
port  side  of  the  poop,  where  he  understood  he  was  wanted,  by 
the  shortest  way  and  in  the  least  possible  time. 

These  are  the  material  facts  in  the  case.  Before  proceeding 
to  state  the  law  arising  thereon,  it  may  be  well  to  briefly  advert 
to  the  testimony  in  support  of  the  last  finding,  for  over  this 
point  the  chief  contention  of  the  parties  was  made. 

The  weight  of  the  expert  testimony  shows,  that  in  sending 
down  tiie  topsail  good  seamanship  requires  that  the  clews  when 
drawn  up  to  the  bunt  of  the  sail  should  be  "stopped"  or  tied 
together  there.  The  danger  of  sending  it  down  with  the  clews 
loose  and  the  clew-irons  dangling  about  is  apparent  to  any  one 
who  has  given  any  attention  to  the  subject.  The  evidence  also 
shows  that  in  good  weather,  when  a  vessel  is  not  rolling,  the  sail 
is  often  sent  down  with  the  clews  loose.  But  in  such  cases,  the 
vessel  simply  takes  the  chances.  Then  it  may  be  said,  **  AlPs 
"well  that  ends  well,"  but  otherwise  not. 

The  libellant  must  have  been  aware  of  the  fact  that  the  sail 
was  being  lowered  with  the  clews  loose,  and  that  the  starboard 
one  had  swung  over  with  the  roll  of  the  vessel  and  got  foul  of 
the  stay.  He  had  just  come  down  from  the  yard  where  he  had 
been  assisting  in  cutting  the  robands  to  let  the  sail  loose  there* 
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from.  When  called  by  the  master  he  was  standing  on  the  deck 
just  forward  of  the  main  hatch  and  probably  looking  at  the 
man  on  the  stay  casting  the  clew  loose.  He  must  have  heard 
the  mate's  warning,  though  neither  he  nor  Freer  who  stood 
close  l)es{de  him  was. questioned  on  that  point. 

It  is  also  true  that  the  mate  testifies  he  gave  the  first  warning 
two  minutes  before  the  clew  was  cast  off,  and  the  second  one 
one  minute  before;  from  which  it  may  be  claimed  that  the 
warning  was  given  so  long  before  the  event  as  to  be  no  warning 
at  all.  But  in  the  nature  of  things  the  warning,  if  given  at  all^ 
would  be  nearer  the  event  than  this.  And  when  the  mate  speaks 
of  one  or  two  minutes  from  recollection,  at  this  distance  of  time, 
he  merely  intends  to  convey  the  idea  that  it  was  a  very  short 
time — only  momentary. 

Besides,  I  think  it  was  the  duty  of  the  libellant,  under  the 
circumstances,  to  "look  aloft"  before  he  undertook  to  cross  the 
hatch. 

But  as  I  have  found,  this  carelessness  of  the  libellant  is  not 
of  such  a  character  as  to  deprive  him  of  his  right  to  be  cared 
for  and  cnred  by  the  vessel.  The  fault  which  will  forfeit  this 
right  must  be  some  positively  vicious  conduct,  such  as  gross 
negligence  or  wilful  disobedience  of  orders.  {The  Chandaa,  6 
Sawy.  549,  and  cases  there  cited;  Tlie  Oity  of  Alexandria^  17 
Fed.  Rep.  390.)  In  this  latter  case  Mr,  Justice  Brown  says  (p. 
395):  "The  only  recognized  qualification  of  the  seaman's  right 
of  recovery  is  where  the  injuries  have  arisen  from  his  own  gross 
and  wilful  misconduct."  And  in  Ohen  v.  Flavel,  34  Fed.  Rep. 
479,  this  court  said:  "Where  the  negligence  is  concurrent,  or 
both  parties  are  in  fault,  courts  of  admiralty  will  apportion  the 
damages,  or  give  or  withhold  them,  in  the  exercise  of  a  sound 
discretion,  according  to  principles  of  equity  and  justice,  con- 
sidering all  the  circumstances  of  the  case;"  citing  The  Mariana 
Flora,  11  Wheat.  64;  The  Exphrer,  20  Fed.  Rep.  135;  The 
Wanderer,  20  Fed.  Rep.  140;  The  Max  Morris,  28  Fed.  Rep. 
881;  AUee  v.  Nt/rth  Western  U.  Packet  Oo.  21  Wall.  389. 

There  is  nothing  in  the  case  to  indicate  that  the  libellant  was 
either  a  n^ligent  or  wilful  l)oy,  but  the  contrary.  He  appears 
to  have  stood  well  in  the  training  ship^  where  he  held  some 
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petty  office^  and  had  made  such  progress  that  he  was  allowed  to 
becx)me  au  apprentice  and  go  to  sea  eight  months  before  his 
periorl  of  training  had  expired.  Nor  do  I  think  that  the  rule 
applicable  to  an  experienced  seaman  as  to  skill  and  prudence  in 
taking  care  of  himself  ought  to  be  rigidly  applied  to  a  boy  of 
sixteen  years  of  age,  a  few  weeks  at  sea,  on  his  first  voyage. 
He  was  only  to  receive  twenty-eight  pounds  for  four  years'  serv- 
ice, and  was  there  to  be  taught  and  cared  for,  looked  after  in 
rather  a  paternal  way. 

The  relation  of  master  and  apprentice  is  well  recognized  in 
the  English  law  as  im|>osing  a  peculiar  responsibility  on  the 
master.  Whether  on  laud  or  water,  he  stands  to  the  apprentice 
in  loco  parentis;  so  that  the  relation  is  not  merely  that  of  master 
and  servant,  or  master  and  seaman.  As  Sir  Henry  Hobart  said 
in  the  year  1616,  in  Coventry  v.  WoodhaM,  Hob.  134:  "The 
matter  of  putting  an  apprentice  is  a  matter  of  great  trust /or  Aw 
dyetffor  his  heaUhyfor  his  safety.  And  generally  no  man  can 
force  an  apprentice  to  go  out  of  the  kingdom,  except  it  be  so 
expressly  agreed,  or  that  the  nature  of  the  apprenticehood  doth 
import  it,  as  if  he  be  bound  an  appentice  to  a  merchant-advent- 
urer, or  a  saylor,  or  the  like.'' 

And  although  Basquall  was  not  directly  apprenticed  to  the 
master,  he  was  to  his  ow^ners,  for  whom  he  stood  and  whom  he 
represented  in  all  this  matter. 

On  the  question  of  going  into  Rio  Janeiro  for  surgical  aid 
for  the  libellant,  I  do  not  feel  warranted  on  the  state  of  the  evi- 
dence as  to  the  wind,  in  holding  that  it  was  the  absolute  duty 
of  the  master  to  make  the  deviation,  though  I  am  much  inclined 
to  think  he  might  very  properly  have  done  so.  He  was  6 
degrees  east  of  Eio,  and  calling  a  degree  of  longitude  at  that 
point  55^  geographic  miles,  he  was  about  232  miles  from  the 
port.  The  master  says  it  was  600  miles.  In  this  he  is  cer- 
tainly mistaken,  and  probably  intentionally  so.  He  did  not  say 
whether  he  meant  geographic  or  statute  miles,  but  probably  the 
former.  However,  the  distance  is  less  than  400  statute  miles. 
With  a  six-knot  breeze  this  distance  might  have  l>een  made  in 
less  than  two  and  a  half  days,  which  does  not  seem  a  great  delay 
or  sacrifice  to  make  in  a  voyage  of  five  months^  to  save  the  life 
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or  mind  of  a  boy  committed  to  the  care  of  the  master  in  loco 
parentis.  And  later  on^  he  might  have  gone  into  Montevideo 
or  the  Falkland  Islands  without  going  100  miles  out  of  his 
wav.  If  the  vessel  was  in  need  of  a  spar  or  topmast,  I  doubt 
Dot  he  would  have  gone  into  either  of  these  ports  to  replace  it. 

As  usual  in  these  cases  of  suits  against  British  vessels  in  this 
court,  objection  is  made  to  the  jurisdiction,  because  the  parlies 
and  the  vessel  are  British ;  and  in  this  case,  because  the  con- 
tract sued  on  (the  articles  of  indenture)  is  not  maritime. 

And  first,  this  suit  is  not  brought  on  the  articles  of  indent- 
ure, but  on  a  tort  committed  on  the  high  seas.  The  articles  are 
mere  matter  of  inducement,  by  which  the  relation  of  the  libel- 
lant  to  the  ship  is  shown — that  of  an  apprentice  to  the  owner 
— as  the  shipping  articles  would  in  the  case  of  a  similar  suit 
by  a  seaman.  Besides,  the  articles  of  indenture  are  just  as 
much  a  maritime  contract  as  the  shipping  articles.  They  are 
both  contracts  executed  on  land  to  be  performed  on  sea.  (j1/a- 
rine  Ins.  Go.  v.  Dunham,  11  Wall.  1;  Ben.  Ad.  261.) 

Before  taking  this  apprentice  to  sea  the  master  was  required 
by  section  145  of  the  British  M.  S.  act  of  .1854,  to  cause  him 
to  appear  before  the  person  before  whom  the  crew  was  engaged, 
and  there  produce  the  indenture;  and  the  name  of  the  appren- 
tice, with  the  date  of  the  indenture,  and  the  name  of  the  port  at 
which  it  was  registered,  was  then  entered  on  the  "agreement" 
with  the  seaman.  Tliereupon  he  was  duly  shipped  as  an  ap- 
prentice on  the  City  of  Carlisle  for  the  voyage  mentioned  in 
the  "agreement"  or  shipping  articles,  and  has  the  same  remedy 
against  the  master  or  vessel  for  any  injury  or  wrong  sustained 
by  him  during  the  voyage  as  any  other  member  of  the  crew; 
and  this  in  addition  to  any  right  of  action  he  may  have  against 
Iredell  and  Sous  directly  on  the  covenants  in  the  articles  of 
indenture. 

Courts  of  admiralty  in  the  United  States  have  jurisdiction 
of  torts  committed  on  the  high  seas  without  reference  to  the 
nationality  of  the  vessel  on  which  they  are  committed,  or  tliat 
of  the  parties  to  them.  Such  jurisdiction  will,  in  the  discretion 
of  the  court,  be  declined  in  suits  between  foreigners,  where  it 
appears  that  justice  will  be  as  well  done  by  remitting  the  par- 


190  The  City  op  CAEiiiSLE.  [Dist  Ct. 

Opinion  of  the  Court— Deadj,  J.  [AnguBt, 

ties  to  their  home  forum.  But  the  jurisdiction  will  not  be 
dech'ned,  where  the  suit  is  between  foreigDecs,  who  are  subjects 
of  different  goveniments,  and  therefore  have  no  common  forum. 
(Bemhard  v.  Q-eene,  3  Sawy.  230;  The  Noddlebw'n,  12  Sawy. 
132;  The  Belgmland,  114  U.  S.  355;  Ben.  Ad.  sec.  282.) 

There  is  no  reason  to  decline  the  jurisdiction  in  this  case. 
To  do  so  would  be  equivalent  to  a  denial  of  justice.  The  libel- 
lant  is  separated  from  the  vessel.  His  condition  and  the  circum- 
stances justified  him  in  leaving  her;  and  it  is  highly  probable 
that  the  master  indirectly  encouraged  him  to  do  so.  The  vessel 
is  not  expected  to  reach  her  home  port  for  many  months  yet. 
And  if  he  has  a  remedy  on  the  covenants  in  the  articles  of 
indenture,  directly  against  the  owners  in  England,  how  is  he 
going  to  get  there  in  the  mean  time?  and  when  there,  where  will 
his  witnesses  be?  The  crew  have  all  left  the  vessel,  except  the 
officers  and  two  apprentices,  and  no  one  can  say  where  they  will 
be  in  that  time.  Indeed,  it  is  shocking  to  think  of  turning  this 
poor,  helpless  boy  out  of  court  in  a  civilized  country  without 
redress  for  a  grievous  wrong,  upon  the  theory  that  he  has  a 
remedy  in  the  courts  of  his  own  country,  when  it  is  apparent 
that  however  just  may  be  the  laws  of  such  country  and  im- 
partial their  administration,  such  remedy  is,  under  the  circum- 
stances, to  him  utterly  unavailable. 

As  Mr.  Benedict,  in  discussing  this  question,  well  says  (Ben. 
Ad.  sec.  282):   "Nothing  within  the  territory  of  a  nation  is 

without  its  jurisdiction All  persons  in  time  of  peace 

have  the  right  to  resort  to  the  tribunals  of  the  nation  where 
they  may  happen  to  be  for  the  protection  of  their  rights.  The 
jurisdiction  of  the  courts  over  them  is  complete,  except  when 
it  is  excluded  by  treaty." 

The  official  log-book  was  offered  in  evidence  for  the  defense, 
on  the  question  of  the  injury  to  the  libellant  and  his  subsequent 
treatment.  On  objection  made  by  the  libellant,  it  was  admitted 
subject  thereto. 

The  British  M.  S.  act  of  1854  provides  (sec.  282)  that  an 
entry  shall  be  made  by  the  master  in  the  official  log-book  in 
"every  case  of  illness  or  injury  to  any  member  of  the  crew,  with 
the  nature  thereof,  and  the  medical  treatment  adopted,  if  any; '^ 
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aud  section  285  of  the  same  declares:  ''AH  entries  made  in  any 
official  log-book  as  hereinbefore  directed  shall  be  received  in 
evidence  in  any  proceeding  in  any  court  of  justice,  subject  to 
all  just  exceptions/' 

But  this  act  does  not  settle  the  question  for  this  court.  So 
far  as  it  declares  the  admissibility  of  the  log-book  as  evidence, 
it  is  only  in  force  in  British  courts.  By  the  law  of  this  court, 
the  fee  foriy  the  competency  of  evidence  in  a  proceeding  before 
it,  must  be  determined,  and  not  that  of  Great  Britain.  (Whart. 
Con.  Laws,  sec.  752.)  However,  I  think  the  book  is  admissi- 
ble under  our  law,  as  pi^ima  Jack  evidence  of  the  truth  of  the 
entries  required  by  the  British  act  to  be  made  therein.  (1 
Greenleaf  on  Evidence,  sec.  495;  1  Wharton  on  Evidence,  sea 
618.) 

But  the  entries  in  the  log  are  shown  to  be  materially  untrue, 
and  could  not  well  have  been  made  contemporaneous  with  the 
events  to  which  they  relate.  Under  no  circumstances  could 
they  have  any  more  weiglit,  as  evidence,  than  the  master's 
statement  on  oath,  as  a  witness,  which  I  am  constrained  to  con- 
sider unworthy  of  credit. 

It  is  also  objected  that  the  suit  ''joins  a  libel  in  personam 
with  a  libel  in  rem.''  This  objection  comes  too  late  on  the 
argument.  It  ought  to  have  been  made,  if  at  all,  by  exception 
to  the  libel  before  answer.  And  if  it  were  well  taken  now, 
and  it  had  any  merit,  the  court  would  allow  the  libellant  to  dis- 
miss as  to  the  master. 

I  had  occasion  to  examine  this  subject  in  the  case  of  The 
Directory  11  Sawy.  493,  and  the  conclusion  there  reached  M'as 
that  the  admiralty  rules  from  12  to  20  inclusive,  relating  to 
joinder  of  parties  or  causes  of  suit  in  certain  cases,  do  not 
apply  to  cases  not  therein  enumerated;  and  that  such  cases  may 
be  proceeded  in  in  this  resi)ect,  under  rule  46,  in  such  manner 
as  the  court  may  deem  expedient  for  the  administration  of 
justice;  and  also  that  where  the  facts  of  the  case  establish 
the  liability  of  the  master  and  give  the  libellant  a  lien  on  the 
vessel  as  well,  for  the  amount  of  his  claim,  it  is  proper  and 
expedient  that  the  proceeding  against  him  and  the  vessel  be 
joined  in  one  libel. 
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This  case  is  not  within  any  of  the  admiraltv  rules  aforesaid 
regulating  the  joinder  of  causes  of  suit,  and  therefore  comes 
under  rule  46.  The  claim  of  the  libellant,  if  established,  is 
certainly  a  lien  on  the  vessel;  and  a  suit  to  enforce  it  may 
include  a  cause  of  suit  against  the  master,  arising  out  of  the 
same  facts.  (TAe  Clatsop  Chief,  7  Sawy.  274;  Ben.  Ad.  sees. 
396,  397.) 

This  I  believe  disposes  of  the  case,  except  the  question  of 
damages. 

Assuming,  as  I  do,  that  it  was  the  duty  of  the  vessel  to 
take  care  of  the  libellant,  at  least  to  the  end  of  the  voyage,  in- 
cluding such  medical  treatment  as  was  proper,  and  could  reason- 
ably have  been  obtained,  as  dec?ided  in  The  City  of  Alexandria, 
8upi*a,  in  Reed  v.  Canfield,  1  Sum.  195,  and  The  Atlantic,  Abb. 
Adm.  451,  the  damages  under  this  head  will  be  confined  to 
what  is  necessary  to  make  good,  as  far  as  possible,  the  default 
of  the  vessel  in  this  respect. 

When  the  City  of  Carlisle  arrived  at  Portland,  the  master 
should  have  sent  the  libellant  at  once  to  a  hospital,  and  had 
him  examined  by  some  skillful  and  well-known  physician. 
This  would  probably  have  resulted  in  trephining  him,  when  he 
might  have  been  able  to  continue  on  the  voyage,  but  most 
likely  not;  in  which  case  he  should  have  been  sent  home  direct^ 
as  soon  as  he  was  able  to  travel. 

Measured  by  this  rule  I  estimate  and  assess  these  damages  as 
follows:  Hospital  expenses  for  five  months  at  one  dollar  per 
day,  one  hundred  and  fifty  dollars;  expense  of  trephining,  one 
hundred  and  fifty  dollars;  expense  of  journey  to  Liverpool,  two 
hundred  dollars — in  all  five  hundred  dollars.  This  includes 
nothing  for  pain,  sufiering,  or  inconvenience  resulting  from  the 
injury,  whether  temporary  or  permanent.  He  is  entitled  to 
wages  until  his  return  home  or  the  end  of  the  voyage,  which 
will  l)e  about  a  year.     This  is  six  [X)unds  or  thirty  dollars. 

In  addition  to  this,  the  libellant  must  have  damages  for  the 
gross  neglect  and  mistreatment  he  received  after  the  injury, 
whereby  his  injury  and  sufiering  were  much  aggravated. 

In  The  Alexandria,  17  Fed.  Rep.  395,  Mr.  Justice  Brown,  after 
stating  that  the  ship  was  bound  for  the  care  of  an  injured  sea- 
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man  and  wages  to  the  end  of  the  voyage,  unless  the  injury  arose 
"from  his  own  gross  and  wilful  misconduct,"  says:  "Miscon- 
duct or  neglect  by  the  officers  in  the  treatment  of  the  seaman, 
after  he  has  been  wounded  in  the  service  of  th«  ship,  becomes  a 
different  and  additional  cause  of  action  against  the  ship,  because 
a  legal  obligation  to  him  then  arises  to  afford  suitable  care  and 
nursing;  and  if  this  be  neglected,  tlve  ship  may  be  held  to  con- 
sequential damages." 

On  the  ground  of  gross  neglect  and  cruel  maltreatment  of 
the  libellant  since  his  injury,  I  estimate  and  assess  the  damages 
of  the  libellant  at  one  thousand  dollars. 

It  may  be  said  that  this  result  is  a  hardship  on  the  owners, 
who  will  probably  have  to  satisfy  the  decree.  That  may  be  so, 
but  Basquall's  is  much  the  harder  lot  of  the  two.  And  if 
owners  do  not  wish  to  be  mulct  in  damages  for  such  miscon- 
duct, they  should  be  careful  to  select  men  worthy  to  command 
their  vessels  and  fit  to  be  trusted  with  the  safety  and  welfare  of 
their  crews,  and  particularly  apprentice  boys,  during  the  long  and 
perilous  voyage  from  the  North  Atlantic  to  the  North  Pacific. 

A  decree  will  be  entered  in  favor  of  the  libellant  for  one 
thousand  five  hundred  and  thirty  dollars  and  the  costs  of  the 
6uit. 


In  the  Matter  op  the  Application  of  Stephen  J. 
Field  fob  his  Discharge  upon  Writ  op  Habeas 
Corpus. 

CZBCUIT  COUBT,  NOBTHEBK  DlffTBIOT  OF  CaLZFOBMU. 

AnausT  24,  1889. 

1,  Habeas  Cobpctb — Coubfibacjt— Jusnos  of  United  States  Sitpbeice  Coubt 
VSDIEB.  Abrest — When  Entitled  to  be  Dischaboed.  —  Where  a  Judicial  officer 
of  fcfae  United  States  is  held  in  custody  upon  a  warrant  issued  l>y  a  justice  of 
the  peace  of  a  state,  charging  him  with  a  felony,  the  sworn  allegation  of  the 
officer  in  his  petition,  that  he  believes  that  the  issue  of  said  warrant  and  his 
xletention  thereunder  are  in  execution  of  a  conspiracy  to  prevent  him  by  force 
and  intimidation  from  discharging  the  duties  of  his  office  thereafter,  and  to 
injure  him  in  his  person  on  account  of  the  lawful  discharge  of  his  duties  pre- 
viously, by  removing  him  to  a  place  where  he  can  be  subjected  to  indignities 
juid  humilation,  and  where  the  conspirators  may  compass  his  death,  is  sufficient 
to  authorize  the  issue  of  a  writ  of  habeas  corpns  by  a  court  of  the  United 
States,  to  inquire  into  the  legality  of  such  warrant  and  the  detention  of  the 
petitioner. 

XIV.  Sawt.— 18. 
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Before  Sawyeb,  Circuit  Judge. 

The  facts  which  led  to  the  issue  of  a  warrant  by  a  state  magis- 
trate^ and  of  the  writ  of  liabeas  corpus  upon  the  application  of 
the  petitioner,  will  be  found  stated  in  the  petition,  but  more 
fully  in  the  Terry  (hrUempt  Owe,  reported  in  13  Sawy.  440, 
454.  The  following  is  the  petition  somewhat  abbreviated  from 
the  original,  which  in  the  haste  in  whidi  it  was  prepared  by 
counsel,  contained  some  repetitions: — 

To  the  Hon.  Lorevvso  Saywer,  Judge  of  the  Circuit  Court  of  tlie 
^  United  States  in  and  for  the  Naiihem  Di&trid  of  Oalifomicu 

Ninth  Circuit. 

The  petition  of  Stephen  J.  Field  respectfully  shows  to  your 
honor  that  at  all  the  times  mentioned  in  this  {)etition  he  was, 
and  now  is,  a  duly  appointe<l,  qualified^  and  acting  associate 
justice  of  the  supreme  court  of  the  United  States,  and  as  such 
allotted  to  the  ninth  circuit  by  an  order  duly  made  and  entered 
by  the  supreme  court  of  the  United  States. 

Your  petitioner  further  respectfully  shows  that  be  is  unlaw- 
fully imprisoned,  detained,  and  confined  and  restrained  of  his 
liberty  by  one  Thomas  Cunningham,  sheriflF  of  the  county  of 
San  Joaquin,  state  of  California,  at  the  city  and  county  of  San 
Francisco,  in  the  state  of  California;  that  the  said  imprison- 
ment, detention,  confinement,  and  restraint  are  illegal,  and  that 
the  illegality  thereof  consists  in  this,  to  wit : — 

That  the  only  pretext  or  cause  of  such  arrest  or  detention  is 
by  virtue  of  a  warrant  of  arrest  issued  by  a  justice  of  the  peace 
of  the  county  of  San  Joaquin,  state  of  California,  a  copy  of 
which  said  warrant  is  hereunto  annexed,  marked  *^  Exhibit  A/' 
and  made  a  part  hereof,  which  said  warrant  was  issued  by  said 
justice  upon  a  complaint  made  by  one  Sarah  Althea  Terry, 
charging  your  petitioner  with  the  crime  of  the  murder  of  one 
David  S.  Terry,  at  the  said  county  of  San  Joaquin,  state  of 
California,  on  the  fourteenth  day  of  August,  1889. 

That  in  the  pursuance  of  the  discharge  of  the  duties  devolv- 
ing upou  your  petitioner  under  the  laws  of  the  United  States 
as  associate  justice  of  the  supreme  court  of  the  United  States, 
your  petitioner  had  been  to  the  city  of  Los  Angeles,  state  of 
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California,  to  hold  a  circuit  court  of  the  United  States  of  the 
ninth  circuit,  in  and  for  the  Southern  District  of  California, 
aud  had  on  the  twelfth  and  thirteenth  days  of  August,  1889, 
held  said  court  at  said  place;  and  in  pursuance  of  his  duties  as 
said  associate  justice,  in  and  for  the  same  circuit,  in  the  Northern 
District  of  California,  your  petitioner,  on  the  said  thirteentli 
day  of  August,  1889,  left  the  said  city  of  Los  Angeles,  state 
aforesaid,  for  the  city  of  San  Francisco,  and  in  the  discharge 
of  the  duties  devolving  upon  him  under  the  laws  of  the  United 
States,  was  on  the  fourteenth  day  of  August,  1889,  en  route  by 
railroad  from  said  city  of  Los  Angeles  to  the  city  of  San  Fran- 
cisco, state  aforesaid,  for  the  purpose  of  holding  a  session  of 
the  circuit  court  at  the  said  last-named  city  on  the  fifteenth  day 
of  August,  1889, 

While  so  en  route,  in  pursuance  of  the  discharge  of  his  duties 
under  the  laws  of  the  United  States,  as  associate  justice  of  the 
supreme  court  of  the  United  States,  and  on  the  morning  of  the 
14th  of  August,  1889,  while  your  petitioner  was  seated  at 
the  breakfast  table  engaged  in  taking  his  breakfast  at  the  sta- 
tion known  as  Lathrop,  on  the  line  of  the  Southern  Pacific 
Kailroad  Company,  and  in  the  county  of  San  Joaquin,  state  of 
California,  your  petitioner  was  maliciously  and  wickedly  as- 
saulted from  behind,  without  any  forewarning,  by  David  S. 
Terry,  which  said  assault  was  not  provoked  by  any  act,  word, 
or  deed  done  or  said  by  your  petitioner,  and  that  said  assault 
was  made  under  the  following  antecedent  state  of  facts: — 

Tliat  your  petitioner,  as  associate  justice  of  the  supreme  court 
of  the  United  States,  in  the  discharge  of  the  duties  devolving 
U]K>n  him  under  the  laws  of  the  United  States,  on  the  third  day 
of  September,  1888,  was  holding  a  regular  session  of  the  circuit 
court  of  the  United  States  of  the  ninth  circuit,  in  and  for  the 
Northern  District  of  California,  and  your  ])etitioner,  while  so 
in  the  discharge  of  the  duties  devolving  upon  him  as  afore- 
said, under  the  laws  of  the  United  States,  was  delivering  an 
opinion  of  said  court  in  the  cases  of  Sharon  v.  Hill  and  Nev> 
lands  et  al,  v.  Terry  ei  a/,,  then  pending  in  said  court,  the  said 
David  S.  Terry  and  Sarah  Althea  Terry,  his  wife,  each  com- 
mitted a  contempt  of  said  court,  and  of  said  contempts  was 
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then  and  there  adjudged  guilty  by  said  court  and  sentenced  to 
imprisonment  in  the  county  jail  of  Alameda;  he  for  the  term 
of  six  months  and  she  for  the  term  of  thirty  days.  That  at 
the  time  of  the  commission  of  said  contempt  by  the  said  Terry 
and  his  wife,  and  their  arrests,  convictions,  and  sentences  there- 
for, and  at  divers  sundry  times  and  places  since  said  convictions 
and  sentences  for  said  contempt,  your  petitioner  is  informed 
and  believes,  and  upon  such  information  and  belief  alleges  that 
the  said  Terry  and  his  said  wife  have  respectively  threatened 
that  at  the  first  o(3portunity  they  would  insult,  assault,  and  kill 
your  petitioner  for  and  on  account  of  the  aforesaid  acts  done  in 
the  discharge  of  the  duties  devolving  upon  your  petitioner  as 
associate  justice  of  the  said  supreme  court  of  the  United  States, 
while  holding  said  court  as  aforesaid ;  and  said  David  S.  Terry 
rej)eatedly  and  frequently  threatened  and  declared  that  he 
would  get  even  with  your  petitioner,  and  that  he  intended  to 
meet  your  petitioner  upon  his  next  return  to  California,  when 
he  would  get  even  with  him  by  iusulting,  assaulting,  and  kill- 
ing your  petitioner. 

That  on  account  of  the  frequent  and  repeated  threats  so  made 
as  aforesaid  by  the  said  David  S.  Terry  and  wife,  the  United 
States  marshal  for  the  Northern  District  of  California,  as  your 
petitioner  is  informed  and  believes,  was  instructed  by  the 
attorney-general  of  the  United  States  to  use  all  due  and  neces- 
sary precautions  for  the  purpose  of  protecting  your  petitioner 
from  assaults,  injury,  or  violence  at  the  hands  of  said  David  S. 
Terry,  or  any  other  person  at  his  instigation  or  under  his  con- 
trol. And  said  United  States  marshal,  pursuant  to  said  in- 
structions, had  directed  one  David  Neagle,  then  and  there  a 
deputy  United  States  marshal,  to  accompany  your  petitioner 
while  en  route  from  the  city  of  Los  Angeles  to  the  city  of  San 
Francisco,  state  of  California,  and  said  David  Neagle,  deputy 
United  States  marshal  as  aforesaid,  was  in  company  with  your 
petitioner  on  the  fourteenth  day  of  August,  1889,  while  en 
route  from  said  city  of  Los  Angeles  to  said  city  of  San  Fran- 
cisco for  the  purposes  hereinbefore  stated,  and  in  company  with 
your  petitioner  in  the  dining-room  at  Lathrop,  the  station  afore- 
said, on  the  occasion  of  the  assault  aforesaid^  made  upon  your 
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petitioner  by  said  David  S.  Terry,  and  in  pursuance  of  the 
instructions  given  by  the  United  States  marshal  aforesaid,  to 
protect  your  petitioner  from  any  injury  or  violence  at  the  hands 
of  said  David  S.  Terry,  should  any  injury  be  attempted.  When 
said  assault  was  made  as  aforesaid  upon  your  petitioner  by  the 
said  David  S.  Terry,  then  and  there,  in  pursuance  of  the  in- 
structions theretofore  given  him,  the  said  David  Neagle,  deputy 
marshal  aforesaid,  did  defend  and  protect  your  petitioner  against 
the  assaults  then  and  ther^  made  in  and  upon  your  petitioner 
by  the  said  David  S.  Terry,  as  aforesaid,  and  that  in  doing  so 
it  resulted  in  the  death  of  said  David  S.  Terry. 

That  your  petitioner  in  no  way  or  manner  defended  or  pro- 
tected himself,  nor  gave  utterance  to  any  declarations  nor 
directions  to  said  David  Neagle,  deputy  United  States  marshal 
aforesaid,  or  to  any  other  person,  and  was  merely  present  at 
the  place  aforesaid,  going  from  the  city  of  Los  Angeles  as 
aforesaid  to  the  city  of  San  Francisco  in  the  discharge  of  hi^ 
oiBcial  duties  as  associate  justice  of  the  supreme  court  of  the 
United  States,  to  hold  court  at  the  city  of  San  Francisco,  ninth 
circuit,  in  and  for  the  Northern  District  of  California,  as  afore- 
said, and  your  petitioner  was  not  then,  nor  has  he  been  at  any 
time  for  many  years,  armed  with  any  weapon  whatever,  nor 
has  he  used  any  weapon  whatever. 

That  under  the  circumstances  detailed  the  said  Sarah  Althea 
Terry,  as  your  petitioner  is  informed  and  believes,  and  upon 
such  information  and  belief  alleges,  falsely  and  maliciously 
swore  out  the  warrant. of  arrest  hereinbefore  set  out  against 
your  j>etitioner,  without  any  further  basis  for  the  charge  of 
murder  than  the  facts  hereinbefore  detailed,  and  that  the  war- 
rant aforesaid  was  issued  by  such  justice  of  the  peace  without 
any  just  or  probable  cause  therefor. 

And  your  petitioner  therefore  states  that  he  is  advised  by 
counsel,  John  T.  Carey,  Esq.,  United  States  district  attorney 
for  the  Northern  District  of  California,  residing  at  San  Fran- 
cisco, Cal.,  and  so  believes,  that  his  said  imprisonment  is  illegal, 
and  is  in  violation  of  the  constitution  and  the  laws  of  the  United 
States,  and  without  legal  authority. 

And  your  petitioner  further  avers  that  he,  with  the  Hon. 
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Lorenzo  Sawyer,  United  States  circuit  judge,  is  now  engaged 
iu  holding  a  session  of  the  United  States  circuit  court,  ninth  cir- 
cuit, in  and  for  the  Northern  District  of  California,  and  in  dis- 
charging the  duties  of  his  said  office  of  associate  justice  of  the 
supreme  court  of  the  United  States,  and  will  be  so  engaged  for 
some  time  to  come,  and  that  said  illegal  detention  and  imprison- 
ment does  and  will  interfere  with  and  prevent  your  petitioner 
from  discharging  his  duties  as  such  associate  justice,  iu  viola- 
tion of  the  constitution  and  laws  of  .the  United  States. 

And  your  petitioner  further  represents  that  the  charge  against 
him  and  the  warrant  of  arrest  issued  and  in  the  hands  of  the 
said  sheriff  are  founded  upon  the  sole  affidavit  of  Mrs.  Sarah 
Althea  Terry,  who  was  not  present,  and  did  not  see  the  shoot- 
ing which  caused  the  death  of  said  David  S.  Terry. 

Tliat  in  a  suit  brought  by  William  Sharon,  now  deceased, 
against  her,  before  her  marriage  to  the  said  Terry,  it  was  proved 
and  held  by  the  circuit  court  of  the  United  States  that  she  had 
committed  the  forgery  of  the  document  produced  in  the  case, 
and  had  attempted  to  support  it  by  perjury  and  subornation  of 
perjury,  and  had  also  been  guilty  of  acts  and  conduct  showing 
herself  to  be  an  abandoned  woman,  without  veracity;  .  .  .  . 
that  the  abandoned  character  of  the  said  Sarah  Althea  Terry, 
and  the  fact  that  she  was  found  guilty  of  perjury  and  forgery 
and  the  snbornation  of  perjury  in  the  case  above  mentioned 
by  the  said  circuit  court,  and  the  fact  of  the  revengeful  malice 
entertaineil  toward  your  {>etitioner  by  said  Sarah  Althea  Terr}", 
are  notorious  in  the  state  of  California  and  are  notorious  in 
the  city  of  Stockton,  and  as  your  petitioner  believes,  were  well 
known  to  the  district  attorney  of  the  said  county  of  San  Joa- 
quin, and  also  to  the  said  justice  of  the  peace  who  issued  the 
said  warrant.  And  your  petitioner  further  alleges  that  had 
either  of  said  officers  taken  any  pains  whatever  to  ascertain 
the  tnith  in  the  case,  they  would  have  ascertained  and  known 
tliat  there  was  not  the  slightest  pretext  or  foundation  for  any 
such  charge  as  was  made,  and  also  that  the  affidavit  of  Sarah 
Althea  Terry  was  not  entitled  to  the  slightest  consideration 
whatever. 

Your  petitioner  therefore  states  that  it  is  to  him  incompre- 
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hensible  how  any  man,  acting  in  a  consideration  of  duty,  could 
have  listened  one  moment  to  charges  from  such  a  source,  and 
without  having  sought  some  confirmation  from  disinterested 
witnesses;  and  your  petitioner  believes  and  charge  that  the 
whole  object  of  the  proceeding  is  to  subject  your  petitioner  to 
the  humilation  of  arrest  and  confinement  at  Stockton,  where 
the  said  Sarah  Althea  Terry  may  be  able  by  the  aid  of 
partisans  of  hers  to  carry  out  her  long-continued  and  re[)eated 
threats  of  personal  violence  upon  your  petitioner,  and  to  pre- 
vent your  petitioner  from  discharging  the  duties  of  his  office 
in  cases  pending  against  her  at  the  federal  court  at  San 
Francisco. 

Wherefore,  to  be  relieved  of  said  unlawful  detention  and 
imprisonment  your  (petitioner  prays  that  a  writ  of  habeas 
oorpus,  to  be  directed  to  the  said  Thomas  Cunningham,  sheriff 
of  the  county  of  Sau  Joaquin,  state  of  California,  may  issue  in 
this  behalf  so  that  your  petitioner  may  be  forthwith  brought 
before  this  court,  to  do,  submit  to,  aud  receive  what  the  law 
may  require,  and  to  that  end  that  the  court  order  that  should 
the  said  Thomas  Cunningham,  sheriff  aforesaid,  refuse  to  obey 
the  commands  of  th\»  writ  issued  herein,  then  that  the  United 
States  marshal  for  the  Northern  District  of  California  take 
your  petitioner  thus  held  in  custody  and  forthwith  bring  your 
petitioner  before  this  court^  to  be  dealt  with  according  to 
law.  Stephen  J.  Field. 


State  of  California,  1  ''  ! 

City  and  County  of  San  Fkancisoo.  j  ***  "  i 

Stephen  J.  Field,  being  first  duly  sworn,  deposes  and  says: 
That  he  is  the  petitioner  namej  in  the  foregoing  petition  sub- 
scribed by  him ;  that  he  has  read  the  same  aud  knows  the  con- 
tents thereof,  and  that  the  statements  therein  made  are  true  to 
the  best  of  his  knowledge,  information,  and  belief. 

Subscribed  aud  sworn  to  and  before  me  this  sixteenth  day 
of  August,  1889.  L.  S.  B.  Sawyer, 

Commissioner  United  States  Circuit  Court,  Northern 
District  of  California. 

Copy  of  the  warrant  referred  to  in  the  petition : — 
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"  In  the  Justice  CouH  of  Stockton  Township. 

"State  op  California,  ) 
County  op  San  Joaquin,  j  **' 

"  The  People  of  the  State  of  California  to  any  sheriffs  constable, 

marshal,  or  policeman  of  said  state  or  of  the  county  of  San 

Joaquin :  — 

^'  iDformation  on  oath  having  been  this  daj  laid  before  me 
by  Sarah  A.  Terry  that  the  crime  of  murder,  a  felony,  has  been 
committed  within  said  county  of  San  Joaqnin  on  the  fourteenth 
day  of  August,  A.  D.  1889,  in  this,  that  one  David  S.  Terry, 
a  human  being,  then  and  there  being,  was  wilfully,  unlawfully, 
feloniously,  and  with  malice  aforethought  shot,  killed,  and 
murdered,  and  accusing  Stephen  J.  Field  and  David  Neagle 
thereof:  You  are  therefore  commanded  forthwith  to  arrest  the 
above-named  Stephen  J.  Field  and  David  Neagle  and  bring  them 
i>efore  me,  at  my  office,  in  the  city  of  Stockton,  or,  in  case  of 
my  absence  or  inability  to  act,  before  the  nearest  and  most 
accessible  magistrate  in  the  county. 

"  Dated  at  Stockton  this  fourteenth  day  of  August,  A.  D. 
1889.  H.  V.  J.  Swain, 

"  Justice  of  the  Peace." 

Copy  of  the  complaint  referred  to  in  the  warrant: — 

"  In  Vie  Justice's  Court  of  Stockton  Township,  in  (he  coxmty  of 
San  Joaquin,  slate  of  California. 

"The  People  op  the\ 
State  op  California       | 

againd  \  Before  H.  J.  V.  Swain,  Esq., 

Stephen  J.  Field  and  T  Justice  of  the  Peace. 

David  Neagle,  Depend-  | 
ants.  J 

"Personally  appeared  before  me  this  day,  Sarah  A.  Terry, 
and  says  that  at  and  in  the  county  of  San  Joaquin,  state  of 
California,  on  or  about  the  fourteenth  day  of  August,  A.  D. 
1889,  one  Stephen  J.  Field  aud  David  Neagle  committed  the 
crime  of  murder,  a  felony,  in  this,  that  the  said  Stephen  J.  Field 
and  David  Neagle  did,  at  and  in  the  county  aud  state  aforesaid, 
wilfully,  unlawfully,  feloniously,  and  of  their  malice  afore- 
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thought,  shoot,  and  kill,  and  mui*der  one  David  S.  Terry,  a 
human  being,  then  and  there  being.  And  all  of  which  is  con- 
trary to  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  people  of  the 
state  of  California. 

"Said  complainant  therefore  prays  that  a  warrant  may  be 
issued  for  the  arrest  of  said  Stephen  J.  Field  and  David  Neagle, 
and  that  they  may  be  dealt  with  according  to  law. 

"  Sarah  A.  Terry. 

"Subscribed  and  sworn  before  me  this  fourteenth  day  of 
August,  A.  D.  1889.  "H.  V.  J.  Swaix, 

"Justice  of  the  Peace  in  and  for  said  County.'* 

A  writ  of  habeas  corpus  was  immediately  issued  by  the  cir- 
cuit judge,  returnable  before  the  circuit  court,  commanding  the 
sheriff  of  San  Joaquin  Couuty  to  have  the  body  of  the  peti- 
tioner before  the  court  forthwith.  The  writ  was  at  once  served, 
and  the  sheriff  accompanied  by  the  petitioner  proceeded  to  the 
room  of  the  circuit  court  There  the  sheriff  was  advised  by  his 
counsel,  and  upon  their  advice  made  the  following  return  to  the 
writ:  — 

"  County  of  San  Joaquin,  State  op  California, 

"Sheriff's  Office.  ] 
*'  To  the  Honorcfble  Circuit  Court  of  the  United  States  for  die 
^    Northern  District  of  California. 

^  "I  hereby  certify  and  return  that  before  the  coming  to  me  of 
the  hereto-annexed  writ  of  habeas  corpus,  the  said  Stephen  J. 
Field  was  committed  to  my  custody,  aud  is  detained  by  me  by 
virtue  of  a  warrant  issued  out  of  the  justice's  court  of  Stockton 
Township,  state  of  California,  county  of  San  Joaquin,  and  by 
the  indorsement.  Copy  of  said  warrant  and  indorsement  is 
annexed  hereto  and  made  a  part  of  this  return.  Nevertheless, 
I  have  the  body  of  the  said  Stephen  J.  Field  before  the  honor- 
able court,  as  I  am  in  the  said  writ  commanded. 

"August  16,  1889.  Thos.  Cunningham, 

"Sheriff  San  Joaquin  County,  California.'* 

To  give  the  petitioner  time  to  traverse  the  return  of  the  sheriff, 
if  he  thought  it  expedient  to  do  so,  and  to  give  him,  aud  also 
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the  state^  time  to  produce  witnesses,  the  further  hearing  upon 
the  return  was  adjourned  over  until  the  22d  of  August.  Upon 
this  ocpasion  the  district  attorney  of  the  United  States  for  the 
district  of  California  appeared  for  the  petitioner  under  the 
directions  of  the  attorney-general  of  the  United  States,  and  he 
moved  that  pending  the  proceedings  upon  this  writ  the  peti- 
tioner be  discharged  upon  his  own  recognizance  of  five  thousand 
dollars,  which  was  ordered.  Mr.  Wilson,  Mr.  Mesick,  and  Mr. 
Herrin  also  appeared  for  the  petitioner. 

On  the  22d  of  August  the  petitioner  filed  the  following 
traverse  to  the  return: — 

In  the  Circuit  Court  of  ike  United  States^  of  the  Ninth  Circuit,  in 

and  for  the  Northern  lyistrict  of  California, 

In  the  matter  of  Stephen  J.  Field  upon  habeas  corpus. 

The  petitioner,  Stephen  J.  Field,  traverses  the  return  of  the 
sheriff  of  the  county  of  San  Joaquin,  state  of  California,  made 
by  him  to  the  writ  of  habeas  corpus,  issued  by  the  circuit  judge 
of  the  ninth  circuity  and  made  returnable  before  the  circuit 
court  of  said  circuit,  and  avers: — 

That  he  is  a  justice  of  the  supreme  court  of  the  United  States, 
allotted  to  the  ninth  judicial  circuit,  and  is  now  and  has  been 
for  several  weeks  in  California  in  attendance  upon  the  circuit 
court  of  said  circuit,  in  the  discharge  of  his  judicial  duties;  and 
further,  that  the  said  warrant  of  the  justice  of  the  peace,  H.  V. 
J.  Swain  of  Stockton,  California,  issued  on  the  fourteenth  day 
of  August,  1889,  under  which  the  petitioner  is  held,  was  issued 
by  said  justice  of  the  peace  without  reasonable  or  probable  cause, 
upon  the  sole  affidavit  of  one  Sarah  Althea  Terry,  who  did  not 
see  the  commission  of  the  act  which  she  charges  to  have  been  a 
murder,  and  who  is  herself  a  woman  of  abandoned  character 
and  utterly  unworthy  of  belief  respecting  any  matter  whatever; 
and  further,  that  the  said  warrant  was  issued  in  the  execution  of 
a  conspiracy,  as  your  petitioner  is  informed,  believes,  and  charges, 
between  the  said  Sarah  Althea  Terry  and  the  said  justice  of  the 
peace,  H.  V.  J.  Swain,  and  one  Avery  C.  White,  district  at- 
torney of  said  county  of  San  Joaquin,  and  one  £.  L.  Colnon  of 
fiaid  Stockton^  to  prevent  by  force  and  intimidation  your  peti- 
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tioner  from  discharging  the  duties  of  his  office  hereafter,  aud  to 
injure  him  in  his  person  on  account  of  the  lawful  discharge  of 
his  duties  of  his  office  heretofore,  by  taking  him  to  Stockton, 
where  he  could  be  subjected  to  indignities^  humiliation,  aud 
where  they  might  compass  his  death. 

That  the  said  conspiracy  is  a  crime  against  the  United  States 
under  the  laws  thereof,  and  was  to  be  executed  by  an  abuse  of 
the  process  of  the  state  court,  two  of  said  conspirators  being 
officers  of  the  said  county  of  San  Joaquin,  one  the  district  at- 
torney, and  the  other  a  justice  of  the  peace,  the  one  to  direct,  and 
the  other  to  issue  the  warrant  upon  which  your  petitioner  could 
be  arrested. 

And  the  petitioner  further  avers  that  the  issue  of  said  writ  of 
habeas  corpus,  and  the  discharge  of  your  petitioner  thereunder, 
were  and  are  essential  to  defeat  the  execution  of  said  conspiracy. 

And  your  petitioner  further  avers  that  the  accusation  of  crime 
against  him  upon  which  said  warrant  was  issued  is  a  malicious 
and  malignant  falsehood,  for  which  there  is  not  even  a  pretext ; 
that  he  neither  advised  nor  had  any  knowledge  of  any  inten- 
tion of  any  one  to  commit  the  act  which  resulted  in  the  death 
of  David  S.  Terry ;  and  that  he  has  not  carried  or  used  any 
arm  or  wea])on  of  any  kind  for  over  thirty  years. 

All  of  which  your  petitioner  is  ready  to  establish  by  full  and 
competent  proof. 

Wherefore  your  petitioner  prays  that  he  may  be  discharged 
from  said  arrest  and  set  at  liberty.  Stephen  J.  Field. 

State  op  California,  1 

City  and  County  op  San  Francisoo.  j  ^* 

Stepheu  J.  Field,  being  first  duly  sworn,  deposes  and  says, 
that  he  is  the  petitioner  in  this  proceeding,  and  named  in  the 
foregoing  traverse  subscribed  by  him ;  that  he  has  read  the  same 
and  knows  the  contents  thereof,  and  that  the  statements  therein 
made  are  true  to  the  best  of  his  knowledge,  information,  and 
belief. 

Subscribed  and  sworn  to  before  me  this  twenty-second  day  of 
August,  1882.  Stephen  J.  Field. 

L.  S.  B.  Sawyer, 
Commissioner  of  U.  S.  Circuit  Court. 
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^ *■ —  -  -     I  .  — 

The  law  of  conspiracy  referred  to  in  the  alx)ve  traverse  is 
found  in  section  5518  of  the  Revised  Statutes,  which  is  as 
follows: — 

**If  two  or  more  persons  in  any  state  or  territory  conspire 
to  prevent,  by  force,  intimidation,  or  threat,  any  person  from 
accepting  or  holding  any  office,  trust,  or  place  of  confidence 
under  the  United  States,  or  from  discharging  any  duties  thereof, 
or  to  induce  by  like  means  any  officer  of  the  United  States  to 
leave  any  state,  district,  or  place,  where  his  duties  as  an  officer 
are  required  to  be  performed,  or  to  injure  him  in  his  {>erson  or 
property  on  account  of  his  lawful  discharge  of  the  duties  of  his 
office,  or  while  engaged  in  the  lawful  discharge  thereof,  or  to 
injure  his  property  so  as  to  molest,  interrupt,  hinder,  or  impede 
him  in  the  discharge  of  his  official  duties,  each  of  such  persons 
shall  be  punished  by  a  fine  of  not  less  than  five  hundred  nor 
more  than  five  thousand  dollars,  or  by  imprisonment,  with  or 
without  hard  labor,  not  less  than  six  months  nor  more  than  six 
years,  or  by  both  such  fine  and  imprisonment.'^ 

To  this  traverse  the  sheriff,  acting  under  the  direction  of  his 
counsel,  interposed  the  following  demurrer: — 

"  In  the  United  States  Circuit  Court  for  the  Northern  District  of 

Calif omia — Hon,  Lorenzo  Sawyer,  Judge. 

"  In  the  matter  of  Stephen  J.  Field  on  habeas  corpus. 

"  Now  comes  Thomas  Cunningham,  sheriff  of  the  county  of 
San  Joaquin,  state  of  California,  and  demurs  and  excepts  to  the 
sufficiency  of  the  traverse  made  by  the  petitioner  to  his  return 
herein,  on  the  following  grounds:  — 

"  That  said  traverse  does  not  contain  or  set  forth  facts  suf- 
ficient to  give  this  court  jurisdiction  to  discharge  said  petitioner 
from  arrest  on  the  writ  of  habeas  corpus  issued  herein,  or  to 
authorize  this  court  to  grant  the  relief,  or  any  of  the  relief 
prayed  for  by  said  petitioner, 

"That  it  appears  by  the  return  herein  that  said  Stephen  J. 
Field  is  held  by  said  Thomas  Cunningham  as  sheriff  of  the 
county  of  San  Joaquin,  state  of  California,  under  warrant  and 
commitment  duly  made  and  issued  pursuant  to  and  in  con- 
formity to  the  laws  of  the  state  of  California,  by  a  court  of 
competent  jurisdiction  of  said  state  of  California,  upon  a  com- 
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plaiDt  charging  said  Stephen  J.  Field  with  the  crime  of  murder; 
and  it  does  not  appear  by  said  traverse  that  said  Stephen  J. 
Field  is  in  custody  for  any  act  done  or  committed  iu  pursuance 
of  any  law  of  the  United  States,  or  of  any  order  or  process  or 
decree  of  any  court  or  judge  thereof;  and  it  does  not  appear 
that  said  Stephen  J,  Field  is  in  custody  in  violation  of  the  con- 
stitution or  any  law  or  treaty  of  the  United  States. 
,  "Wherefore  the  respondent  prays  that  the  writ  of  habeas 
corpus  heretofore  issued  by  this  honorable  court  herein  be  dis- 
charged, and  that  the  said  Stephen  J.  Field  be  remanded  to  the 
custody  of  this  respondent,  to  be  dealt  with  according  to  the 

laws  of  the  state  of  California. 

"  Avery  C.  White, 

"  District  Attorney  of  the  County  of  San  Joaquin^ 

State  of  California,  Attorney  for  the  Respondent. 

"James  G.  Maguire, 

"  W.  E.  Turner,  of  counsel." 

Thereupon  the  case  was  submitted,  with  leave  to  counsel  to 
file  briefs  any  time  before  the  27th  of  August,  to  which  time 
the  further  hearing  was  adjourned. 

The  following  brief  was  afterwards  presented  on  behalf  of 
the  petitioner:  — 

By  the  demurrer  of  the  sheriff  of  San  Joaquin  to  the  traverse 
of  his  return  to  the  writ  of  habeas  corpus,  made  by  Mr,  Justice 
Field,  the  following  facts  are  admitted :  — 

1.  That  the  warrant  of  arrest  under  which  the  petitioner 
is  held  was  issued  without  reasonable  or  probable  cause. 

2.  That  it  was  issued  upon  the  sole  affidavit  of  one  Sarah 
Althea  Terry,  who  did  not  see  the  commission  of  the  act  which 
she  charges  to  have  been  a  murder,  and  who  is  herself  a  woman 
of  abandoned  character  and  utterly  unworthy  of  belief  respect- 
ing any  matter  whatever. 

3.  That  the  said  warrant  was  issued  in  the  execution  of  a 
conspiracy  between  said  Sarah  Althea  Terry  and  the  said  justice 
of  the  peace,  and  one  Avery  C.  White,  district  attorney,  and 
one  E.  L.  Colnon,  to  prevent  by  force  and  intimidation  the 
petitioner  from  discharging  the  duties  of  his  office  hereafter, 
and  to  injure  him  iu  his  person,  on  account  of  the  lawful  dis- 
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charge  of  the  duties  of  his  office  heretofore,  bj  taking  him  to 
Stockton,  where  he  could  be  subjected  to  the  indignities  and 
humiliation,  and  where  they  might  compass  his  death. 

4.  That  the  said  conspiracy  is  a  crime  against  the  United 
States  under  the  laws  thereof,  and  was  to  be  executed  by  an 
abuse  of  the  process  of  the  state  court,  two  of  said  conspirators 
being  officers  of  said  county  of  San  Joaquin,  one  the  district 
attorney,  and  the  other  a  justice  of  the  peace,  the  one  to  direct, 
and  the  other  to  issue  the  warrant  upon  which  your  petitioner 
could  be  arrested. 

5.  That  the  issue  of  the  writ  of  habeas  corpus  and  the  dis- 
charge of  the  petitioner  were  and  are  essential  to  defeat  the 
execution  of  the  conspiracy. 

6.  That  the  accusation  of  crime  against  the  petitioner  upon 
which  the  warrant  was  issued  is  a  malicious  and  malignant 
falsehood,  for  which  there  is  not  even  a  pretext. 

7.  That  the  petitioner  never  advised  nor  had  any  knowledge 
of  the  intention  of  any  one  to  commit  the  act  which  resulted 
in  the  death  of  David  S.  Terry,  and  that  he  has  not  carried  or 
used  any  arm  or  weapon  of  any  kind  for  over  thirty  years. 

Upon  the  above  facts  the  petitioner  will  contend  that  he  was 
in  custody  under  said  warrant  in  violation  of  the  constitution  mid 
laws  of  the  United  States. 

First — In  violation  of  the  constitution.  That  instrument 
establishes  the  supreme  court  of  the  United  States  and  defines 
the  jurisdiction  which  it  may  exercise.  A  law  ot  Congress  pre- 
scribes the  number  of  justices  of  that  court,  divides  the  United 
States  into  nine  circuits,  under  which  one  of  the  justices  is 
assigned  to  each  circuit.  Mr.  Justice  Field  is  assigned  to  the 
ninth  circuit,  and  is  here  now  and  he  has  been  for  some  weeks 
in  the  discharge  of  his  duties. 

The  conspiracy  to  take  him  from  the  discharge  of  his  duties, 
or  to  injure  him  in  his  person,  in  consequence  of  the  discharge 
of  his  duties  heretofore,  is  a  crime  against  the  laws  of  the  United 
States.  The  taking  him  into  custody  under  a  process  issued  in 
execution  of  such  a  conspiracy  is  a  violation  of  a  law  of  the 
United  States,  and  a  j^roceeding  in  furtherance  of  the  commis- 
Mon  of  the  crime  forbidden.     (Rev.  Stats,  sec.  5618.) 
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Second — The  issue  of  a  warrant  of  arrest  against  an  officer 
of  the  United  States  without  any  probable  cause,  and  taking 
him  into  custody,  is  itself  a  violation  of  the  constitution  of  the 
United  States,  as  much  as  though  issued  without  any  informa- 
tion whatever.* 

It  is  arresting  a  party  wiUioid  due  process  of  law,  for  due 
process  of  law  is  required  even  in  a  preliminary  arrest  of  a 
party,  tenijwrarily  depriving  him  of  his  liberty,  as  well  as  in 
rendering  judgment  against  his  jierson  or  property. 

The  courts  of  the  United  States  and  the  justices  and  judges 
thereof  have  power  to  grant  writs  of  habeas  corpus  for  the  pur- 
pose of  an  inquiry  into  the  cause  of  the  restraint  of  one's  liberty. 
(Sees.  751,  752,  Rev.  Stats.)  The  |X)wer  is  general,  as  much  so 
as  that  in  the  act  of  February  5,  1867,  the  language  of  which, 
as  stated  by  Mr.  Chief  Justice  Chase,  in  delivering  the  opinion 
of  the.supreme  court  in  Ex  parte  McCardle^  6  Wall.  325, 
"brings  the  habeas  corpus  jurisdiction  of  every  court  and  of 
every  judge,  every  possible  case  of  privation  of  liberty,  contrary 
to  the  national  constitution,  treaties,  or  laws."  And  the  justice 
adds:   "It  is  impossible  to  widen  the  jurisdiction.'^ 

Section  753  puts  a  limitation  upon  the  cases  to  which  the 
writ  may  extend,  and  declares  that  it  shall  extend  in  no  case  to 
a  prisoner  in  jail;  that  is  to  say,  a  prisoner  in  custody,  unless 
(among  other  cases)  he  "  is  in  custody  in  violation  of  the  con- 
stitution, or  of  a  law  or  treaty  of  the  United  States.''  If 
in  custody  in  violation  of  either  he  is  to  be  discharged,  no 

*  Note.  —  The  Penal  Code  of  California  provides  ag  follows,  before  a  warrant  of 
ftrrest  for  a  criminal  offense  can  be  itisned  :  — 

Sec.  811.  When  an  information  is  laid  before  a  magistrate  of  the  commission  of 
a  public  offense,  triable  within  the  oonnty,  he  mast  examine  on  oath  the  informant 
or  prosecutor,  and  any  witness  he  may  produce,  and  take  their  depositions  in  writ- 
ing, and  cause  tliem  to  be  sobHcril^ed  by  the  parties  making  them. 

8ec.  812.  The  deposition  muHt  set  forth  the  facts  stated  by  the  prosecutor  and 
bis  witnesses,  tending  to  establish  the  commission  of  the  offense  and  the  guilt  of  the 
defendant. 

Bee  813.  If  the  maeistrate  is  satisfied  therefrom  that  the  offense  complained  of 
has  been  committed,  and  that  tiiere  in  reasonable  ground  to  beliere  that  the  defend- 
ant has  committed  it,  he  must  issue  a  warrant  of  arrest. 

None  of  the  requirements  of  these  sections  were  complied  with.  The  warrant 
was  issued  upon  the  sole  affidavit  of  Mrs.  Terry,  wlio  did  not  see  the  homicide 
charged  as  murder.  And  an  arrest  on  such  a  complaint  and  affidavit  was  held  to  be 
iUegal  by  the  supreme  court  of  California  in  Ez  parte  Dimmig,  74  Cal.  1G4. ^ 
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matter  from  whom  the  process  may  issue  under  which  he  is 
held. 

It  would  be  most  extraordinary  if  a  justice  of  the  supreme 
court  of  the  United  States  could  not  be  taken  from  persons  who 
were  seeking  to  kidnap  him,  so  as  to  convey  him  to  a  place 
where  they  may  commit  a  crime  upon  his  person,  a  crime  for- 
bidden by  the  laws  of  the  United  States.  If  arrested  under 
proceedings  in  execution  of  such  crime  he  would  be  in  custody 
in  violation  of  a  law  of  the  United  States,  and  could  be  dis- 
charged by  any  judge  of  a  national  court  on  a  writ  of  habeas 
corpus  under  section  573, 

The  arrest  of  the  petitioner  created  a  profound  sensation 
throughout  the  country,  and  expressions  of  intense  indignation 
at  the  proceeding  came  from  all  quarters. 

Hon.  R.  W.  Waterman,  governor  of  California,  who  was  at 
the  time  of  the  arrest  in  the  southern  part  of  the  state,  on  learn- 
ing of  it  and  the  attending  circumstances,  at  once  wrote  the  fol- 
lowing letter  to  the  attorney-general  of  the  state:  — 

"Executive  Department,  State  op  California, 

**  Sacramento,  August  21,  1889. 

"-Hon.  G.  A.  JohnsoUj  Attorney-Generfdy  Sacramento — Dear 
Sir  :  The  arrest  of  the  Hon.  Stephen  J.  Field,  justice  of  the 
supreme  court  of  tl^e  United  States,  on  the  unsupported  oath  of 
a  woman,  who,  on  the  very  day  the  oath  was  taken,  and  often 
before,  threatened  his  life,  will  be  a  burning  disgrace  to  the 
state  unless  disavowed. 

"I  therefore  urge  upon  you  the  propriety  of  at  once  instruct- 
ing the  district  attorney  of  San  Joaquin  County  to  dismiss  the 
unwarranted  proceedings  against  him. 

*'  The  question  of  the  jurisdiction  of  the  state  courts  in  the 
case  of  deputy  United  States  marshal  Neagle  is  one  for  argu- 
ment. The  unprecedented  indignity  on  Justice  Field  does  not 
admit  of  argument.     Yours  truly, 

"  R.  W.  Waterman,  Governor." 

The  attorney-general,  shortly  after  the  receipt  of  the  gov- 
ernor's letter,  wrote  to  the  district  attorney  the  following 
letter: — 
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"Attorney-General's  Office,  State  of  California, 

"Sacramento,  August  24,  1889. 
"  A.  C.  WhiiCy  District  Attorney ,  Stockton^  Cal  —  Dear  Sir  : 
In  view  of  the  fact  that  Mrs.  Terry,  who  swore  to  a  com- 
plaint against  Justice  Stephen  J.  Field,  and  who  was  not 
present  at  the  shooting  of  her  husband,  and  the  further  fact 
that  there  is  no  evidence  to  implicate  Justice  Field  in  said 
shooting,  I  think  public  justice  demands  that  the  charge  against 
him  be  dismissed.  The  highest  and  lowest  when  accused  are 
alike  entitled  to  this  immunity  at  hands  of  a  fair-minded 
people,  whose  servants  we  are.  If  any  evidence  should  come  to 
light  hereafter  implicating  any  person  in  this  matter  of  so  much 
gravity,  and  which  has  occasioned  so  much  regret,  your  discre- 
tion to  proceed  under  a  new  complaint  is  not  sought  to  be  con- 
trolled, nor  is  this  letter  designed  to  have  any  bearing  whatever 
on  the  case  of  the  other  defendant.     Very  truly  yours, 

"G.  A.  Johnson,  Attorney-General." 

The  district  attorney  of  San  Joaquin  County,  acting  upon 
"what  he  deemed  the  instructions  of  the  attorney-general,  filed 
the  letter  with  the  justice  of  the  peace  at  Stockton  who  had 
issued  the  warrant  of  arrest,  and  moved  that  the  charge  against 
Justice  Field  be  dismissed.  The  motion  was  granted,  and  the 
dismissal  entered. 

On  the  day  to  which  the  case  was  adjourned,  August  27lh, 
the  petitioner  with  his  counsel  appeared  in  the  circuit  court, 
whereu(x>n  S.  D.  Wood,  representing  Sheriff  Cunningham  of 
San  Joaquin  County,  presented  a  certified  copy  of  the  proceed- 
ings in  Justice  Swain^s  court  at  Stockton,  dismissing  the  war- 
rant for  the  arrest  of  Justice  Field.  He  said  this  was  presented 
as  a  protection  to  Sheriff  Cunningham,  and  it  was  handed  to 
Judge  Mesick  of  counsel  for  Justice  Field.  After  inspecting 
it  he  stated  to  the  court  that  it  was  correct  in  form,  and  he 
moved  that  the  proceedings  on  habeas  corpus  on  behalf  of  Jus- 
tice Field  be  dismissed. 

remarks  of  judge  SAWYER.  ^ 

Judge  Sawyer,  in  dismissing  the  proceedings,  said  :  — 
"We  are  glad  that  the  prosecution  of  Mr.  Justice  Field 
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has  beeD  dismissed,  founded  as  it  was  upou  the  sole,  reckless, 
and,  as  to  him,  manifestly  false  affidavit  of  one  whose  relation 
to  the  matters  leading  to  the  tragedy,  and  whose  animosity 
toward  the  courts  and  judges  who  have  found  it  their  duty  to 
decide  against  her,  and  esj^ecially  toward  Mr.  Justice  Field, 
is  a  part  of  the  judicial  and  notorious  public  history  of  the 
country. 

^'  It  was,  nnder  the  circumstances  and  upon  the  sole  affidavit 
produced,  especially  after  the  corouer^s  inquest,  so  far  as  Mr. 
Justice  Field  is  concerned,  a  shameless  proceeding,  and  as 
intimated  by  the  governor  of  the  commonwealth,  if  it  had  been 
further  persevered  in,  would  have  been  a  lasting  disgrace  to 
the  state. 

"While  a  justice  of  the  supreme  court  of  the  United  States^ 
like  every  other  citizen,  is  amenable  to  the  laws,  he  is  not  likely 
to  commit  so  grave  an  offense  as  murder ^  and  should  he  be  so 
unfortunate  as  to  be  una\{oidably  involved  in  any  way  in  a 
homicide,  he  could  not  affi)rd  to  escaj>e,  if  it  were  in  his  power 
to  do  so;  and  when  the  act  is  so  publicly  performed  by  another, 
as  in  this  instance,  and  is  observed  by  so  many  witnesses,  the 
officers  of  the  law  should  certainly  have  taken  some  little  pains 
to  ascertain  the  facts  before  proceeding  to  arrest  so  distinguished 
a  dignitary,  and  to  attempt  to  incarcerate  him  in  prison  with 
felons,  or  to  put  him  in  a  position  to  be  further  degraded  and 
perhaps  assaulted  by  one  so  violent  as  to  be  publicly  reported, 
not  only  then,  but  on  numerous  previous  occasions,  to  have 
threatened  his  life. 

•'  We  are  extremely  gratified  to  find  that  throngh  the  chief 
magistrate  and  the  attorney-general,  a  higher  officer  of  the  law, 
we  shall  be  spared  the  necessity  of  further  inquiry  as  to  the 
extent  of  the  remedy  afforded  the  distinguished  petitioner  by 
the  constitution  and  laws  of  the  United  States,  or  of  enforcing 
such  remedies  as  exist,  and  that  the  stigma  cast  upon  the  state 
of  California  by  this  hasty  and,  to  call  it  by  no  harsher  term, 
ill-advised  arrest,  will  not  be  intensified  by  further  prosecution. 

"Since  the  state  proceeding  has  been  dismissed,  let  the  peti- 
tioner be  discharged  and  the  writ  of  habeas  corpus  be  dismissed.'^ 
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United  States  v.  Goujon. 

DiSTBICT  GOUBT,  SOUTHERN  DISTRICT  OF  GaLUOBKIA. 

AuousT  26,  1889. 

1.  CsanaxL  Law— Sintence— Commutation  fob  Good  Behaviob. — The  act  of 
CoiigreBa,  March  3, 1875,  provides  that  a  Uuited  States  prisoner,  confiDed  in  exe- 
catiou  of  any  sentence  iu  a  prison  of  any  state  or  teriitoi^,  which  has  no  system 
of  commatation  for  its  own  prisoners,  shall  have  a  dedaotion  of  five  days  in 
each  month  in  which  no  charge  of  miscondact  shall  be  sustained  against  him. 
llie  Revised  Statutes  of  the  United  States,  section  5544,  provides  that  in  other 
cases  snch  prisoner  shall  be  entitled  to  the  same  credits  applicable  to  other  pris- 
oners. Beldt  that  as  an  act  of  California,  amended  March  14,  1881,  provides  for 
commutation  for  such  prisoners  only  as  are  confined  in  the  state  prisons  for 
terms  of  one  year  and  over,  a  United  States  prisoner  sent  to  the  county  jail  for 
81X  months  is  entitled  to  no  credits  for  good  behavior. 

Before  Ross,  District  Judge. 
At  law.    Application  for  release  from  imprisonmeDt. 
J/r.  /.  Marion  Brooks,  for  petitioner. 
31)'.  A.  W.  Hutton,  United  States  Attorney. 

Ross,  J.  The  petitioner,  who  was  on  the  fourth  day  of 
March,  1889,  sentenced  to  be  imprisoned  in  the  county  jail  of 
Los  Angeles  County  for  the  period  of  six  months,  and  to  pay 
a  fine  of  five  hundred  dollars,  upon  oonviction  of  the  crime  of 
smuggling  cigars  into  the  United  States,  claims,  by  reason  of 
bis  good  behavior  during  his  imprisonment,  to  be  entitled  to  a 
cre<lit  of  five  days  for  each  month  of  his  term,  and  therefore  to 
be  now  entitled  to  be  discharged. 

The  provisions  of  the  United  States  statutes  bearing  on  the 
subject  are  contained  in  the  act  of  Congress  of  March  3,  1875 
(1  Sup.  Rev.  Stats.  184),  and  in  section  5544  of  the  Revised 
Statute,  the  first  of  which  reads  as  follows:  "All  prisoners 
who  have  been  or  shall  hereafter  Ite  convicted  of  anv  offense 
against  the  laws  of  the  United  States,  and  confined  in  execution 
of  the  judgment  or  sentence  upon  such  conviction  in  any  prison 
or  penitentiary  of  any  state  or  territory,  which  has  no  system  of 
commutation  for  its  own  prisoners,  shall  have  a  deduction  from 
their  several  terms  of  sentence  of  five  days  in  each  and  every 
calendar  month  during  which  no  charge  of  misconduct  shall  have 
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been  sustained  against  eacli  severally,  who  shall  be  discharged  at 
the  expiration  of  bis  term  of  sentence  less  the  time  so  deducted, 
and  a  certificate  of  the  wardeu  or  keejier  of  such  prison  or  peni- 
tentiary of  such  deduction  shall  be  entered  on  the  warrant  of 
commitment." 

Section  5544  reads:  ^'In  other  cases,  all  prisoners  now  or 
hereafter  confined  in  the  jails  or  penitentiaries  of  any  state,  for 
ofienses  against  the  United  States,  shall  be  entitled  to  the  same 
rule  of  credits  for  good  behavior  applicable  to  other  prisoners 
in  the  same  jail  or  penitentiary/' 

These  provisions  are  perfectly  plain  and  admit  of  but  one 
construction.  By  its  express  terras  the  deductions  provided 
for  by  the  act  of  1875  can  be  allowed  only  to  prisoners  confined 
in  a  state  or  territory  having  no  system  of  commutation  for  its 
own  prisoners;  and  as  the  state  of  California  has  such  system, 
it  necessarily  results  that  the  deductions  provided  for  by  that 
act  do  not  apply  to  the  case  of  the  petitioner.  The  cases  of 
offenders  against  the  laws  of  the  United  States,  confined  in  exe- 
cution of  a  judgment  or  sentence  upon  conviction  in  a  prison  of 
any  state  or  territory  having  a  system  of  commutation  for  its 
own  prisoners,  are  provided  for  by  section  5544  of  the  Revised 
Statutes,  above  quoted,  which  gives  to  the  prisoner  confined  in 
such  state  or  territory  for  an  offense  against  the  United  States 
the  same  rule  of  credits  for  good  behavior,  which  by  the  law  of 
the  state  or  territory  where  the  imprisonment  is  had,  is  appli- 
cable to  other  prisoners  in  the  same  prison.  The  system  of 
commutation  provided  by  the  statute  of  California  (Act  Cal, 
1880,  as  amended  March  14, 1881)  has  no  application  to  county 
jails,  or  to  prisoners  confined  therein ;  and,  in  respect  to  prisoners 
confined  in  a  state  prison,  no  credit  is  allowed  when  the  term 
of  imprisonment  is  less  than  one  year.  (In  re  Terry,  37  Fed. 
Rep.  649;  Untied  States  v.  Schroeder,  14  Blatchf.  345.)  Writ 
denied,  and  petition  dismissed. 


Dist.  Or.]  Case  v.  Loptus.  213 

1889.  ]  Opiuion  of  the  Court — Deady,  J. 

Samuel  Case  r.  J.  H.  Loptus. 

ClBCnil  COTJBT,   DiSTBtCT  OF  ObBGON. 

August  26,  1889. 

1.  "Shob£"  OB  TiDB  Laki>a.  —  Od  the  admission  of  a  new  state  into  the  Union, 

the  "shore"  or  tide  lands  therein,  not  di»i)08ed  of  by  the  United  States  prior 
tliereto,  become  the  property  of  tlie  state. 

2.  Ii>EM.  — RzoHT  OF  Access  to.— The  owner  of  land  abutting  on  the  "shore"  or 

tide  lands  in  this  state,  and  not  di^ posed  of  by  the  United  States  or  the  state, 
has  a  right  of  access  from  his  land  to  the  water,  and  may  erect  and  maintain  a 
private  wharf  there  for  his  own  convenience,  so  long  as  he  does  not  materially 
interfere  with  the  rights  of  the  general  pnblic,  and  subject  to  the  power  of  the 
Iegu«lature  to  regulate  such  uae. 

Before  Deady,  District  Judge. 
Jir.  James  F.  Waisoni^  for  plaintiff. 
J/r.  Lewis  L.  McArOiur^  for  defendant. 

Deady,  J.  This  suit  is  brought  to  have  the  defendant  en- 
joined from  constructing  a  tramway  along  the  northern  shore 
of  Yaquina  Bay,  near  its  mouth,  in  front  of  certain  property 
belonging  to  the  plaintiflF,  whereby  access  to  the  bay  from  said 
pro|>erty  is  hindered  and  prevented. 

It  is  alleged  in  the  bill  that  the  plaintiff  is  the  owner  of  a 
tract  of  land  in  Benton  County,  Oregon,  known  as  the  Ocean 
House  property,  and  worth  fifteen  thousand  dollars,  with  a 
tavern  on  it,  which  cost  six  thousand  dollars;  that  said  prop- 
erty abuts  on  the  northern  shore  of  said  bay,  into  which  the 
plaintiff  has  constructed  a  private  wharf,  to  and  from  which 
goods  and  passengers  are  transported  across  said  shore  between 
said  bay  and  tavern;  that  Yaquina  Bay  is  navigable  for  all 
ordinary  vessels,  and  is  within  the  ebb  and  flow  of  the  ordinary 
tides  of  the  Pacific  Ocean,  whereby  said  shore  is  daily  covered 
and  uncovered  for  an  average  distance  of  one  hundred  feet;  that 
the  defendant  isw^rongfully  and  unlawfully  engaged  in  construct- 
ing a  wooden  tramway  over  and  along  said  shore  in  front  of  said 
property,  with  intent  to  maintain  tiie  same  there  for  at  least 
three  years,  which  will  completely  cut  off  and  prevent  access 
from  said  bay  or  wharf  to  said  tavern,  and  vice  versa,  to  the 
great  damage  of  the  plaintiff. 
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The  suit  was  brought  in  the  circuit  court  of  the  state  for  the 
county  of  Benton,  and  removed  here  on  the  ground  that*  the 
defense  to  the  same  arises  under  the  laws  of  the  United  States. 

Here  a  general  demurrer  was  filed  to  the  bill.  On  the  argu- 
ment the  following  points  were  made  in  support  of  the  de- 
murrer : —  , 

1.  The  "shore"  in  question  is  tide  laud,  and  therefore  pre- 
sumably belongs  to  the  state  of  Oregon. 

2.  The  statutes  of  the  state  (Com p.  of  1887,  §  3599,  et  seq.) 
provide  for  the  acquisition  of  tide  lands  by  the  owner  of  the 
abutting  tract,  but  the  plaintiflF  does  not  show  any  right  there- 
under. 

3.  The  right  to  build  or  maintain  the  wharf  by  the  plaintiff 
depends  on  the  statute  of  the  state,  the  common  law  or  common 
usage;  and  neither  the  statute  nor  the  common  law  con/ers  any 
such  right. 

4.  There  is  no  usage  in  Oregon  by  which  the  plaintiff  can 
construct  or  maintain  this  wharf. 

5.  A  comparison  of  the  maps  in  the  surveyor-general's  office 
will  show  that  the  tide  land  in  question  is  within  the  corporate 
limits  of  the  town  of  Newport,  as  defined  by  the  act  of  Febru- 
ary 21,  1887,  which  gives  the  town  the  exclusive  power  to 
regulate  the  erection  of  private  wharves  thereon,  whieii  power 
is  also  given  to  the  town  by  virtue  of  sections  4227  and  4228 
of  the  Compilation  of  1887. 

By  the  statute  of  the  state  (Comp.  1887,  sec.  5399),  the  com- 
missioners for  the  sale  of  school  lands  are  "authorized  and  re- 
quired to  sell  •  .  .  .  tide  and  overflowed  lands  on  the  sea-coast 
owned  by  the  state,"  as  therein  provided.  This  statute  was 
passed  on  Octol)er  18,  1878,  It  gave  the  owner  of  land  "abut- 
ting or  fronting"  on  "the  shore"  of  the  Pacific  Ocean,  or  of 
any  bay,  the  preference  as  a  purchaser  of  such  shore  or  tide  land 
for  one  year  from  the  passage  of  tlie  act. 

This  act  was  jxissed  on  the  assumption  that  ujx>n  the  admis- 
sion of  the  state  into  the  Union  —  February  14, 1859 — the  title 
to  the  lands  covered  by  the  tide  then  undisposed  of  by  the 
United  States  passed  by  oj^eration  of  law  to  the  state.  How  op 
'T^hy  this  is  so,  except  to  bolster  up  some  fanciful  notion  of  state 
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sovereignty,  I  never  could  perceive.  But  on  the  authority  of 
Pollard  V.  Hagan^  3  How.  212,  and  Weber  v.  Harbor  OommiS' 
sionerSy  18  Wall.  57,  this  court  must  recognize  it  as  the  law  of 
the  land. 

In  his  dissenting  opinion  in  Pollard  v.  Hagan^  3  How.  231, 
Mr.  Justice  Catron  says :  A  doctrine  has  lately  sprung  up  in 
the  courts  of  Alabama  (tempuSy  1844),  '^assuming  that  all  lands 
temporarily  flowed  with  tide  water  were  a  part  of  the  eminent 
domain  and  a  sovereign  right  in  the  old  states;  and  that  the 
new  ones  when  admitted  into  the  Union,  coming  in  with  equal 
sovereign  rights,  took  the  lands  thus  flowed  by  implication  as 
an  incident  of  state  sovereignty,  and  thereby  defeated  the  title 
of  the  United  States.  ....  Although  the  assumption  was  new 
in  the  courts,  it  was  not  entirely  so  in  the  political  discussions 
of  the  country.  There  it  had  been  asserted  that  the  new  states 
coming  in,  with  equal  rights  appertaining  to  the  old  ones,  took 
the  high  lands  as  well  as  the  low  by  the  same  implication  now 
successfully  asserted  here,  in  regard  to  the  low  lauds;  and 
indeed,  it  is  diflBcult  to  see  where  the  distinction  lies.  That  the 
United  States  acquired,  in  a  corporate  capacity,  the  right  of  soil 
under  water,  as  well  as  of  the  high  lands,  by  the  treaty  with 
France,  cannot  be  doubted;  nor  that  the  right  of  soil  was 
retained  and  subject  to  grant  up  to  the  time  Alabama  was 
admitted  as  a  state.'* 

In  Hinman  v.  Warren^  6  Or.  408,  the  court  went  further, 
and  held  that  the  United  States  cannot  dispose  of  the  tide  lands 
even  in  a  territory.  This  decision  is  also  based  on  the  dogma 
of  state  sovereignty;  that  is,  the  sovereignty  of  a  state  inftUuro, 
which  is  yet,  so  to  speak,  in  viero^  or  the  womb  of  time,  and 
may  never  be  born. 

The  proposition  is  supported  by  the  assertion,  "that  the 
United  States  government  has  no  constitutional  or  statutory 
authority  to  so  act  towards  a  territory,  or  so  dispose  of  the 
lands  within  a  territory,  as  to  make  it  impossible  to  admit  such 
territory  upon  an  equal  footing  with  the  other  states  of  the 
Union." 

In  Gould  on  Waters,  section  40,  it  is  said,  this  is  the  only 
adjudication  on  the  subject  of  the  power  of  the  national  govern- 
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lueDt,  '^  while  holding  the  title,  to  the  soil  of  the  tide  waters/' 
to  make  a  valid  conveyance  of  the  same. 

The  author  adds:  "The  decisions  of  the  supreme  court  of 
the  United  States  have  been  thouglit  to  lead  to  the  conclusion 
reached  in  Rinman  v.  Warren,  supra,  but  it  would  seem  there 
is  no  very  direct  expression  of  that  view  in  the  opinion  of  the 
court/' 

The  doctrine  that  new  states  must  be  admitted  into  the  Union 
on  an  "equal  footing"  with  the  old  ones  doe^  not  rest  on  any 
express  provision  of  the  constitution^  which  simply  declares 
(Art.  4,  sec.  3) :  "New  states  may  be  admitted  by  Congress  into 
this  union;"  but  on  what  is  considered  and  has  been  held  by 
the  supreme  court  to  be  the  general  character  and  purpose  of 
the  union  of  the  states,  as  established  by  the  constitution — a 
union  of  political  equals.  {Pollard  v.  Hagan,  3  How.  233; 
Permoli  v.  New  Orleans^  3  How.  609;  Strader  v.  Graham,  10 
How.  92.) 

But  certainly  this  equality  does  not  require  that  the  new  state 
shall  be  admitted  to  any  right  in  the  soil  thereof,  considered  as 
property.  The  antirevolution  states  acquired  no  property  in 
the  soil  thereof  by  entering  into  the  Union.  The  lands  that 
had  not  passed  into  private  hands,  they  already  owned  and  held, 
as  the  political  successors  of  the  British  crown. 

The  true  constitutional  equality  between  the  states  only  ex- 
tends to  the  right  of  each,  under  the  constitution,  to  have  and 
enjoy  the  same  measure  of  local  or  self-government,  and  to  be 
admitted  to  an  equal  participation  in  the  maintenance^  adminis- 
tration, and  conduct  of  the  common  or  national  government. 

The  pride  of  the  new  state  may  he  touched  at  the  thought 
of  being  the  owner  of  the  tide,  swamp,  and  overflowed  lands 
within  its  borders,  and  the  tax-payer  may  flatter  himself  that 
the  proceeds  of  their  sale  will  lighten  the  burdens  of  taxation ; 
but  observation  and  experience  in  the  new  state  tell  a  different 
tale.  If  aid  is  to  be  given  to  the  new  state  out  of  the  public 
lands  within  its  borders,  let  Congress  provide  that  it  shall  have 
a  liberal  percentage  of  all  the  sales  of  such  land. 

The  soil  of  Oregon  was  acquired  by  the  national  government, 
by  means  of  the  discoveries,  explorations,  and  occupation  of 
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the  citizens  of  the  United  States;  and  it  was  so  acquired  for 
the  benefit  of  all  and  not  a  part.  In  Jokimm  v.  Mclntoshy  8 
Wheat.  595,  Mr.  Chief  Justice  Marshall,  in  considering  the 
effect  of  a  discovery  of  an  uninhabited  country,  by  persons  who 
acknowledge  some  existing  government,  says:  "The  dis^x)very 
is  made  for  the  benefit  of  the  whole  nation ;  and  the  vacant  soil 
is  to  be  disposed  of  by  that  organ  of  the  government  which 
has  the  constitutional  power  to  dis{X)se  of  the  national  do- 
minions." And  in  Martin  v.  WaddeUy  16  Peters,  409,  Mr. 
Chief  Justice  Taney  cites  this  language,  and  relies  on  this 
authority,  in  a  case  involving  the  right  to  the  soil  under  the 
navigable  waters  of  New  Jersey.  Congress  is  the  organ  of  the 
national  government  that  has  the  power  to  dispose  of  the  terri- 
toiy  and  other  property  of  the  United  States.  (Con.  Art.  4, 
sec.  3.) 

In  the  territories  the  national  government  is  both  the  sover- 
eign and  proprietor.  Congress  has  the  power  to  govern  them, 
and  in  so  doing  exercises  the  combined  power  of  the  national 
and  state  governments.  (^American  Ins.  Co,  v.  Carder^  1  Peters, 
542.)  And  as  such  sovereign  and  proprietor  it  may  dispose 
absolutely  of  all  the  public  laud  in  the  territory,  whether  high 
or  low,  wet  or  dry.  For  the  time  being,  as  sovereign,  it  has 
the  jus  publicumy  or  right  of  jurisdiction  and  control  of  the 
shores  for  the  benefit  of  the  public,  as  in  the  case  of  a  public 
highway  over  private  land  ;  while  as  proprietor  it  has  the  jus 
pi'ivatumy  or  right  of  private  property,  subject  to  the  jus  jmb-- 
licum.     (Gould  on  Waters,  sec.  17.) 

This  jus  publicum f  whether  held  by  the  national  government 
during  the  territorial  period  or  the  state  thereafter,  may  be  sold 
and  disposed  of  by  the  legislature  of  either,  who  represent  the 
public.  {Lansing  v.  Smith,  4  Wend.  20;  21  Am.  Dec.  89; 
Gotdd  V.  Hudson  E.  Ry.  Cb.  6  N.  Y.  538 ;  Gould  on  Waters, 
sec  32.) 

On  the  admission  of  the  territory  into  the  Union,  the  state, 
as  the  local  sovereign  or  authority,  succeeds  to  the  jus  piMicnim^ 
except  so  far  as  may  be  necessary  to  enable  the  national  govern- 
ment to  make  and  maintain  regulations  of  commerce.  But  it 
rests  with  Congress  to  say  when  a  territory  shall  be  admitted 
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into  the  Union  as  a  state.  Can  any  one  say  when,  if  ever, 
Alaska  will  be  admitted  into  the  Union,  on  an  equal  footing 
with  Ohio,  Pennsylvania,  and  New  York?  For  aught  that 
appears,  it  will  ever  be  but  very  sparsely  populated.  Its  com- 
mercial value  is  principally  as  a  splendid  preserve  for  fish  and 
fur;  while  as  a  summer-touring  ground,  and  a  place  to  get 
''far  from  the  maddening  crowd/'  it  is  original  and  unequaled. 
Can  it  be  possible  that  in  the  mean  time  the  United  States  may 
not  dispose  of  the  private  property  in  any  of  the  "shore"  of 
Alaska,  which  it  purchased  from  Russia,  but  must  hold  it, 
willing  or  not,  as  trustee  for  some  possible  state  or  local  sover- 
eign that  may  arise  or  rule  there  in  the  far  future?  As  well 
ask,  it  seems  to  me,  if  any  grant  or  disposition  of  the  shore  in 
England  by  the  crown,  prior  to  Magna  Charta,  is  binding  on 
the  succeeding  sovereigns  of  the  house  of  Hanover. 

Assuming,  as  we  must,  in  the  present  state  of  the  decisions 
on  the  subject,  that  the  "shore  "  or  lands  in  Oregon,  periodically 
covered  by  the  tides  and  not  disposed  of  by  the  United  States 
while  it  was  a  territory,  are  the  property  of  the  state,  what,  on 
the  showing  here  made,  is  the  condition  of  the  "shore"  in  ques- 
tion or  the  rights  of  the  parties  to  this  suit  in  relation  thereto? 
There  is  nothing  to  show  that  it  ever  has  been  disposed  of  by 
either  the  state  or  the  United  States.  By  the  act  of  1887, 
supra,  the  state  has  authorized  its  sale.  So  far  as  appears,  this 
sale  may  be  made  without  qualification  or  reservation — a  sale 
of  both  the  jiia  publicum  and  the  jus  privatum.  In  which  case 
the  vendee  would  acquire  the  private  property  in  the  land  and 
the  right  of  the  public  to  the  use  of  the  same,  for  the  purpose 
of  navigation  or  fishing. 

Whether  any  reservation  of  the  jus  publicum  has  been  made 
in  the  deeds  executed  by  the  commissioners  to  vendees  under 
the  act,  I  am  not  advised. 

The  plaintiff  is  the  owner  of  land  abutting  on  the  "shore'* 
of  Yaquina  Bay.  How  he  acquired  it,  does  not  appear,  and  it 
may  not  be  material.  But  the  title  must  be  derived  from  the 
United  States,  under  some  of  the  acts  of  Congress,  providing  for 
the  disposition  of  the  public  lands  in  Oregon.  Be  this  as  it  may, 
as  a  littoral  proprietor^  be  has  a  right  of  access  from  his  prem- 
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ises  to  the  water,  aud  to  erect  and  maintaiu  a  private  wharf 
there,  at  which  to  laod  aod  embark,  so  loug  as  he  does  uot 
materially  interfere  with  the  rights  of  the  public,  and  subject 
to  the  power  of  the  legislature  to  regulate  such  use  or  privilege. 
{DvUon  V.  StronQy  1  Black,  25 ;  Schurmtir  v.  SL  Paul  etc.  R.  R. 
Go.  7  Wall.  272;  Yates  v.  MUwaukee^  10  Wall.  497;  Weber 
V.  Harbor  Commissmiers,  18  Wall.  57;  Gould  on  Waters,  sees. 
124.  149,  151,  154.) 

The  defendant  has  no  special  right  in  the  "shore"  or  to  the 
use  of  it,  beyond  that  of  the  general  public,  which  does  not 
include  the  right  to  construct  or  maintain  a  tramway  or  other 
structure  upon  or  over  it,  that  would  prevent  or  substantially 
impair  the  littoral  proprietor's  right  or  privilege  of  access  to 
and  from  the  water. 

It  does  not  appear  from  the  bill  that  this  tramway  is  in  fact 
such  a  structure,  or  whether  the  rail  or  track  is  laid  level  with 
the  sand  or  earth,  or  not.  Presumably  it  is  so.  But  it  was 
admitted  on  the  argument  that  it  is  twelve  or  fifteen  inches 
above  the  surface  of  the  ground,  and  therefore  cannot  be  crossed 
by  a  wheeled  vehicle,  unless  it  is  bridged. 

Prima  facie^  then,  the  tramway  is  a  nuisance,  which  works  a 
special  injury  to  the  plaintiff,  and  the  defendant  ought  not  to 
be  allowed  to  maintain  it;  and  an  injunction  is  the  proper 
remedy  for  the  wrong.     (1  Pomeroy's  Equity  Jurisprudence, 
sec.  252;  Grould  on  Waters,  sec.  21.) 

The  point  made  under  the  act  of  1887  cannot  now  be  con- 
sidered. The  facts  on  which  it  rests  are  not  in  the  record,  nor 
are  they  such  as  the  court  can  take  judicial  notice  of.  It 
does  not  appear  from  the  bill  that  the  "shore"  in  question  is 
within  the  corporate  limits  of  Newport,  or  that  the  land  of  the 
plaintiff  is. 

In  this  opinion  some  ])ossible  aspects  of  this  case  are  considered 
that  are  not  absolutely  necessary  to  the  decision  on  this  demurrer. 
But  they  were  seriously  propounded  by  the  learned  counsel  for 
the  parties,  and  the  consideration  of  them  invoked. 

The  demurrer  is  overruled. 
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United  States  v.  Cuddy. 

DiarrBiOT  Ck)UBT,  SotTTHEBN  DisTBiCT  or  Califobnia. 

AuoiTBT  26,  1889. 

1.  PZBJT7BT  —  Indictment.  —  An  indictment  for  perjury  which  charges  that  defend- 
ant took  an  oa(h  before  Judge  R.  in  the  United  States  diKtrict  conrt,  in  open 
conrt,  which  oath  was  administered  by  the  daly-authorized  clerk*  who  had 
authority  to  administer  the  oath,  in  a  matter  then  pending,  that  he  would  tell 
the  truth,  and  tliat  he  did  wilfnlly  and  corruptly  swear  to  material  matter 
which  is  set  out  in  the  indictment,  is  snffiitient  under  the  Beyised  Statutes  of 
the  United  States,  section  5392,  declaring  such  a  person  swearing  to  any  ma- 
terial matter  which  he  does  not  believe  to  be  true  to  be  guilty  of  perjury,  and 
section  5396,  providing  that  it  shall  be  sufficient  to  set  forth  the  subt«tance  of 
the  uffeutfe  charged,  and  by  what  court,  and  before  whom  the  oath  was  taken, 
with  proi)6r  averments  to  falsify  the  matter  wherein  the  perjury  is  assigned. 

Before  Ross,  District  Judge. 

Ou  indictment  for  perjury. 

Mr.  A.  W.  Hutton,  United  States  Attorney. 

Ross,  J.  The  question  in  this  case  is  as  to  the  sufficiency  of 
the  indictment,  which  charges  that  defendant,  at  a  certain  time 
and  place,  within  the  jurisdiction  of  this  court,  "after  hav- 
ing taken  an  oath  before  the  Honorable  E.  M.  R(xss,  judge 
of  said  court,  which  oath  was  administered  to  the  said  Cuddy 
in  open  court  on  said  day  by  E.  H.  Owen,  the  duly-appointe<l, 
qualified,  and  acting  clerk  of  said  court,  he,  the  said  Owen, 
as  such,  being  then  and  there  a  person  having  competent  au- 
thority to  administer  said  oath,  that  in  the  matter  then  and 
there  pending,  entitled  In  the  Matter  of  tlie  Contempt  of  Thomas 
J.  Cuddy,  he  would  tell  the  truth,  the  whole  truth,  and  noth- 
ing but  the  truth,  then  and  there  wilfully,  falsely,  corruptly, 
and  contrary  to  such  oath,  did  state  certain  material  matter 
in  his  testimony  then  and  there  adduced,  in  open  court  as 
aforesaid,  at  the  time  and  in  the  manner  aforesaid,  being  in 
words  and  substance  as  follows,  to  wit :  *I  didn't  know  that 
Mr.  McGarvin,  or  any  other  gentleman  in  particular,  would  be 
called  on  this  occasion.  [Meaning  the  trial  of  the  case  of  The 
United  Slates  v.  W.  More  Young,  which  was  a  criminal  cause 
pending  against  the  said  Young  in  the  said  court,  and  set  for 
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trial  for  February  12,  1889.]  I  never  dreamed  that  he  was  to 
be  a  juryman,  and  don't  now.  [Meaning  a  juror  in  the  cause 
last  above  named.]  I  didn't  know  Mr.  McGarvin  was  a  juror. 
Didn't  know  anything  about  it.  Didn't  give  the  matter  a 
thought.  [Meaning  that  be,  the  said  Cuddy,  didn't  know  that 
the  said  McGarvin  was  a  petit,  to  wit,  a  term-trial  juror  in  said 
court  at  the  time  and  at  the  place  first  above  named.]  I  had 
no  if  lea  that  Mr.  McGarvin  was  one  of  them  at  this  time.  I 
didn't  know  anything  about  it.'  (Meaning,  by  the  words  'one 
of  them,'  one  of  the  term-trial  jurors  duly  impaneled  and  sworn 
in  the  said  court,  as  aforesaid.)  Whereas,  in  truth  and  in  fact, 
the  said  Thomas  J.  Cuddy  did  know  that  the  said  Robert  Mc- 
Grarvin  was  a  petit,  to  wit,  a  term-trial  juror  duly  impaneled 
and  sworn  in  said  court,  at  all  the  times  hereinbefore  recited ; 
and  so  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  say 
that  the  said  Thomas  J.  Cuddy,  on  the  said  thirteenth  day  of 
February,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  eighty-nine,  in  the  said  city  of  Los  Angeles,  county  and 
state  and  district  aforesaid,  in  the  United  States  district  court 
within  and  for  the  district  of  California,  in  open  court  as  afore- 
said, before  the  said  E.  H.  Owen,  being  then  and  there  a  com- 
petent person  to  administer  said  oath,  the  laws  of  the  United 
States  authorizing  said  oath  to  be  administered  in  said  matter, 
bv  the  said  Thomas  J.  Cuddv's  own  act  and  consent,  in  manner 
and  form  as  aforesaid,  did  commit  wilful  and  corrupt  perjury." 

The  United  States  statute  defining  perjury  is  as  follows: 
''Every  person  who,  having  taken  an  oath  before  a  competent 
tribunal,  officer,  or  person,  in  any  case  in  which  a  law  of  the 
United  States  authorizes  an  oath  to  be  administered,  that  he  will 
testify,  declare,  depose,  or  certify  truly,  or  that  any  written  testi- 
mony, declaration,  deposition,  or  certificate  by  him  subscribed 
is  true,  wilfully  and  contrary  to  such  oath  states  or  subscribes 
any  material  matter  which  he  does  not  believe  to  be  true,  is 
guilty  of  perjury,  and  shall  be  punished"  in  a  prescribed  way. 
(Rev.  Stat^.  sec.  5392.) 

And  section  5396  of  the  Revised  Statutes  provides  that: 
''In  every  presentment  or  indictment  prosecuted  against  any 
parson  for  perjury,  it  shall  be  sufficient  to  set  forth  the  substance 
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of  the  offense  cbai^;ed  upon  the  defendant,  and  by  what  court, 
and  before  whom  the  oath  was  taken,  averring  such  court  or 
person  to  have  competent  authority  to  administer  the  same, 
together  with  the  projier  averment  to  falsify  the  matter  wherein 
the  perjury  is  assigned,  without  setting  forth  the  bill,  answer, 
information,  indictment,  declaration,  or  any  part  of  any  record 
or  proceeding,  either  in  law  or  equity,  or  any  affidavit,  deposi- 
tion, or  certificate,  other  than  as  hereinbefore  stated,  and  with* 
out  setting  forth  the  commission  or  authority  of  the  court  or 
person  before  whom  the  perjury  was  committed." 

The  last  section  is  in  substance  the  same  as  the  enactment  of 
23  Greo.  11.  c.  11,  which  was  designed  to  do  away  with  the  need- 
less prolixity  and  precision  required  by  the  statute  of  5  Eliz. 
c.  9,  whicli  oftentimes  resulted  in  the  escape  of  those  guilty  of 
the  crime  of  perjury.  The  averments  in  a  case  of  this  char- 
acter are,  as  said  by  Mr.  Bishop,  necessarily  of  two  classes: 
those  which  disclose  a  foundation  for  the  commission  of  the 
offense  commonly  called  inducement,  and  those  which  charge 
the  offense  itself.  The  latter,  being  that  whereof  the  defendant 
is  accused,  must  be  direct  and  specific;  but  the  former  may  be 
charged  in  general  terms.  (2  Bishop's  Criminal  Procedure, 
sec.  901,  et  seq.)  But,  while  the  matter  of  inducement  may 
be  generally  stated,  the  allegations  respecting  it  must  be  suf- 
ficient to  show  that  the  oath  was  taken  before  a  competent 
tribunal,  officer,  or  person,  and  in  a  case  in  which  the  laws  of 
the  United  States  authorize  the  oath  to  be  taken.  Where,  as 
in  the  present  case,  the  false  swearing  is  alleged  to  have  been 
committed  in  a  matter  or  proceeding  in  open  court,  the  alle- 
gations must  be  sufficient  to  show  that  the  matter  or  proceeding 
was  one  in  which  the  court  was  competent  to  act.  To  bold 
otherwise  would  be  to  hold  that  false  swearing,  in  a  matter  or 
proceeding  of  which  the  court  ha<l  no  jurisdiction,  constitutes 
perjury,  which  cannot  be  affirmed.  (2  Bishop  on  Criminal 
Law,  sec.  1020;  2  Wharton's  Criminal  Law,  sec.  1288,  et  seq.; 
2  Bishop's  Criminal  Procedure,  sees.  905,  910;  and  numerous 
cases  cited  in  the  note  to  the  case  of  State  v.  Shupe,  16  Iowa, 
36 ;  85  Am.  Dec.  485.) 

Now,  looking  at  the  indictment,  it  is  seen  that  it  charges  that 
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at  a  certain  named  time  and  place,  within  the  jurisdiction  of 
this  court,  the  defendant  took  an  oath  in  the  United  States  dis- 
trict court — which  oath  was  administered  to  him  in  open  court 
bv  E-  H.  Owen,  the  duly-appointed,  qualified,  and  acting  clerk 
of  said  court,  and  who  was  then  possessed  of  competent  author- 
ity to  administer  it — that  in  the  matter  then  pending  in  said 
court,  entitled  In  the  Matter  of  the  Contempt  of  Thomas  J, 
Cuddy^  he  would  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  then  and  there  wilfully,  falsely,  corruptly,  and 
contrary  to  such  oath,  did  state  certain  material  matter  in  his 
testimony  then  and  there  adduced,  which  is  specifically  set  out  iii 
the  indictment.  The  materiality  of  the  testimony  is  sufficiently 
alleged,  and  the  all^ation  falsifying  the  alleged  material  matter 
is  also  sufficient.  I  see  no  force  in  the  suggestion  that  there 
is  no  allegati(m  that  defendant  swore  falsely  to  a  material 
matter  which  he  did  not  believe  to  be  true.  The  allegation  is 
that  he  wilfully  and  corruptly  swore  to  material  matter  which 
he  knew  to  be  false.  He  could  not  believe  to  be  true  that  which 
he  knew  to  be  false.  If  there  was  nothing  further  in  the  indict- 
ment to  show  that  the  matter  in  which  the  alleged  false  swear- 
ing was  committed  was  one  of  which  the  court  had  jurisdiction, 
than  the  allegation  that  the  alleged  false  testimony  was  given 
in  a  matter  then  pending  in  the  district  court,  entitled  In  the 
Mattel*  of  die  Contempt  of  Tliomcts  J.  Caddy ^  I  would  be  inclined 
to  think  the  indictment  fatally  defective;  but  the  indictment 
does  further  aver  that  the  laws  of  the  United  States  author- 
ized said  oath  to  be  administered  in  said  matter.  Since  all 
of  this,  as  has  been  seen,  is  matter  of  inducement,  and  may 
be  stated  generally,  and  since  the  court  must  have  jurisdiction 
over  a  matter  pending  therein  in  which  the  laws  of  the  United 
States  authorize  an  oath  to  l)e  administere<l,  I  am  of  opinion 
that  the  indictment  does  sufficiently  show  that  the  court  had 
jurisdiction  of  the  matter  in  which  the  perjury  is  alleged  to 
have  been  committed.     Demurrer  overruled. 
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Henry  C.  Wilson  v.  Nehemiah  Fine. 

CiBcurr  CouBT,  Distbict  of  Obeoon. 

fiSPTEMBEB  8,   1889. 

1.  Entbt  and  Cebtifioate  undeb  the  Homestead  Law.  —  An  entry  and  certifi- 
cate iiisaed  to  a  settler  under  the  homestead  act,  for  laud  subject  to  entry  there* 
under,  cannot  be  set  aside  or  canceled  by  ihe  land  department  on  its  own  motion, 
for  fraud  or  mistake  committed  or  occurring  iu  obtaining  or  issuing  it.  In  such 
case  the  government  mast  seek  redresis  in  the  courts,  where  the  matter  may  be 
heard  and  determined  according  to  the  law  applicable  to  the  rights  of  indl* 
Yidualfl  under  like  circumstances.     {Smith  v.  Evoing^  11  Sawy.  56,  affirmed.) 

Before  Deady,  District  Judge. 
Mr,  Charles  B.  Bellinger^  for  plaintiff. 
Mr.  Albert  H.  Tannery  for  defeudaut. 

Deady,  J.  This  suit  is  brought  to  recover  the  possession 
of  a  quarter  section  of  land,  situate  in  Lake  County,  Oregon. 

From  the  amended  complaint  it  appears  that  the  plaintiff  is 
a  citizen  of  California  and  the  defendant  a  citizen  of  Oregon ; 
that  about  three  years  before  the  commencement  of  this  action 
(February  27,  1889),  one  G.  C.  Alexander  duly  received  a  final 
certificate  to  the  premises,  as  a  settler  thereon  under  the  home- 
stead law,  from  the  proper  officers  of  the  land  department  of 
the  United  States,  who  thereafter  duly  conveyed  the  same  to 
the  plaintiff;  that  the  plaintiff  is  the  owner  of  the  premises  in 
fee  and  entitled  to  the  possession  thereof;  that  about  January 
1,  1889,  the  plaintiff  being  in  the  possession  of  the  premises, 
as  such  owner,  the  defendant  entered  thereon  and  evicted  him 
therefrom,  and  now  wrongfully  withholds  the  possession  from 
him. 

The  defendant  demurred  to  the  complaint,  for  that  it  did 
not  appear  that  the  plaintiff  had  the  legal  title,  without  which 
the  action  for  possession  could  not  be  maintained  in  this  court. 

After  the  argument  the  demurrer  was  overruled,  the  court 
holding  that  the  prior  possession  of  real  property  is  a  sufficient 
legal  estate  therein  to  enable  a  party  to  maintain  an  action  in 
this  court  to  recover  the  possession  of  the  same  from  an  intruder. 

The  defendant  then  answered.     The  answer  contains  specific 
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denials  of  sundry  allegations  of  the  complaint,  and  also  two 
defenses,  each  of  which  is  styled  therein  "a  further  answer  and 
defense/'  although  there  is  but  one  answer,  containing  these 
denials  and  defenses.    (Corap.  1887,  sees.  71,  72.) 

The  first  defense  is  that  at  and  prior  to  the  entry  of  the 
premises  by  Alexander,  the  same  was  public  land  of  the  United 
States,  and  subject  to  entry  under  the  homestead  law  at  Lake- 
view,  Oregon;  that  prior  to  his  settlement  on  the  premises, 
Alexander  had  acquired  a  quarter-section  of  public  land  under 
said  law  in  California,  and  was  not  entitled  at  the  time  of  such 
entry,  and  the  issue  of  said  final  certificate,  to  enter  on  or  settle 
upon  any  of  the  public  land  under  the  homestead  law;  and  that 
said  entry  and  certificate  are  illegal  and  void,  of  all  which  the 
plaintiff  had  notice  before  the  date  of  the  conveyance  from 
Alexander. 

The  second  defense  is,  that  the  officers  of  the  land  oflSce  at 
Xiakeview,  Oregon,  "  having  been  informed,"  after  the  issue  of 
the  certificate  to  Alexander,  that  he  had  acquired  a  quarter-sec- 
tion of  land  under  the  homestead  law  prior  to  his  settlement 
on  the  premises,  set  aside  and  canceled  said  entry  and  certifi- 
cate, and  reported  the  facts  to  the  commissioner  of  the  general 
land  office,  who  thereupon  canceled  said  entry  and  certificate 
on  April  27,  1889;  that  said  Alexander  was  duly  notified  of 
said  "proceeding"  before  said  officers,  and  appeared  and  was 
heard  therein;  that  about  January  1,  1889,  the  defendant, 
"with  the  advice  and  consent"  of  the  register  and  receiver, 
settled  on  the  premises  with  the  intention  of  claiming  the  same 
under  the  homestead  law,  he  being  qualified  so  to  do,  and 
^*  went  into  the  peaceable  possession  of  the  same,  and  ever  since 
has  been  and  now  is  in  possession  of  such  land,  as  such  settler, 
and  is  entitled  to  remain  in  the  possession  thereof,  in  accord- 
ance with  the  provisions  of  said  law  and  the  regulation  of  the 
interior  department,  and  within  the  time  allowed  by  law  he 
offered  to  file  his  homestead  application  and  perfect  his  entry" 
in  the  land  office  at  Lakeview ;  "  and  has  been  instructed  and 
advised  by  the  commissioner  of  the  general  land  office  to  remain 
in  possession  of  said  land,  as  such  settler,  and  that  he  was  at 
the  time  of  the  commencement  of  this  action,  and  ever  since 
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has  beeu  and  is  now  in  the  possession  of  the  land  descril)ed  in 
the  complaint,  under  the  authority  and  by  the  direction  of  the 
department  of  the  interior  and  the  commissioner  of  the  general 
land  office,"  of  all  which  the  plaintiff  had  notice  at  the  time  of 
the  conveyance  to  him  from  Alexander.  To  these  defenses  a 
demurrer  is  interposed. 

The  second  defense  will  be  considered  first.  It  admits  by 
necessary  implication  that  Alexander  obtained  the  certificate  for 
the  land  under  the  homestead  act,  by  complying  with  the  pro- 
visions thereof,  including  the  payment  of  the  price  and  the  five 
years'  residence  and  cultivation,  about  February,  1886. 

To  avoid  the  effect  of  these  facts,  it  is  alleged  in  the  defense 
that  the  officers  of  the  district  land  office,  "having  been  in- 
formed **  that  Alexander  had  had  the  benefit  of  the  homestead 
act,  of  their  own  motion  instituted  a  "proceeding"  to  set  aside 
and  cancel  said  certificate  on  that  account,  which  was  done  and 
reported  to  the  commissioner,  who,  on  their  recommendation, 
affirmed  their  action. 

It  matters  not  what  advice  or  direction  was  given  the  defend- 
ant by  any  officer  of  the  land  department  concerning  the  pos- 
session of  the  premises.  Neither  of  them  had  any  power  or 
authority  to  authorize  or  direct  him  to  take  possession  of  the 
land,  and  it  is  not  credible  that  they  even  did  do  so.  If  the  law 
and  the  facts  warranted  him  in  taking  possession  of  the  prem- 
ises, well  and  good,  otherwise  not.  The  fiat  of  an  officer  of  the 
land  department  is  not  law,  nor  is  this  a  government  by  Pasha. 

I  think  this  so-called  "proceeding"  to  cancel  Alexander's 
entry  and  certificate  was  an  arbitrary  and  illegal  one.  There 
was  no  contest  about  the  matter,  which  the  law  authorizes  the 
register  and  receiver  to  hear  and  decide,  subject  to  an  appeal 
to  the  commissioner  and  thence  to  the  secretary  of  the  interior. 
When  the  certificate  had  issued  without  objection,  the  time  for 
a  contest  had  passed.  Upon  its  issue  the  land  became  the  prop- 
erty of  Alexander,  and  he  was  entitlal  to  the  patent  therefor. 
Such  a  right  cannot  be  arbitrarily  set  aside,  canceled,  and 
avoided  by  the  land  department,  in  a  "proceeding"  self-insti- 
tuled,  on  mere  hearsay. 

Nor  does  it  signify  that  the  party  had  notice  of  the  "pro* 
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ceediug"  and  took  part  in  it.  One  may  defend  one's  life  or 
property  when  it  is  attacked,  without  acknowledging  the  legal- 
ity of  the  attack  or  "  proceeding,"  or  being  bound  by  the  result 
of  it. 

If  Alexander  was  not  entitled  to  make  the  entry,  for  the 
reason  that  he  had  already  had  the  benefit  of  the  act,  the  cer- 
tificate may  be  set  aside  on  that  ground  in  the  courts  where  the 
matter  may  he  heard  and  determined  according  to  the  law  ap- 
plicable to  the  rights  of  individuals  under  like  circumstances. 
(^Stnitli  V.  Ewing,  11  Sawy.  56.) 

In  this  case,  I  had  occasion  to  consider  this  question,  of  the 
power  of  the  land  department,  of  its  own  motion,  to  recall,  set 
aside,  or  cancel,  a  certificate  of  purchase  of  public  lands,  regu- 
larly issued  and  valid  on  its  face,  and  concluded  that  it  did  not 
exist.  It  was  there  held  (p.  65) :  "  The  right  of  a  party  hold- 
ing a  certificate  of  purchase  of  public  land,  and  that  of  his 
grantor,  is  a  right  in  and  to  property  of  which  neither  of  these 
can  nor  ought  to  be  deprived  without  due  process  of  law." 

Since  the  decision  of  this  case,  Cornelius  v.  Kessd,  128  U.  S. 
456,  has  been  decided  by  the  supreme  court.  The  general  drift 
of  the  opinion  is  to  limit  and  restrain  the  power  of  the  commis- 
sioner of  the  general  land  ofiice,  to  set  aside  or  cancel  entries  or 
certificates,  allowed  by  the  register  and  receiver.  The  pith  of 
the  opinion  on  this  point  is  stated  in  one  of  the  syllabi  as 
follows: — 

"The  power  of  supervision  possessed  by  the  commissioner  of 
the  general  land  office  over  the  acts  of  the  register  and  receiver 
of  the  local  land  offices  is  not  unlimited  or  arbitrary,  but  can 
only  be  exerted  when  an  entry  is  made  upon  false  testimony,  or 
without  authoritv  of  law;  and  cannot  be  exercised  so  as  to 
deprive  a  person  of  land  lawfully  entered  and  paid  for." 

All  applications  for  entries  of  land  under  the  homestead  act 
are  noted  on  the  books  and  plats  of  the  district  land  office,  and 
a  register  kept  of  the  same.  These  facts,  "  together  with  the 
proof  upon  which  they  have  been  founded,"  are  returned  to  the 
general  land  office.  (Sec.  2295,  Rev.  Stats.)  When  it  appears 
from  such  return,  together  with  the  record  of  the  surveys  of  the 
public  lands,  and  the  prior  disposition  thereof  in  the  general 
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laud  office,  that  an  entrv  has  been  allowed  in  the  district  land 
office  contrary  to  law,  the  commissioner  has  power,  and  it  is  his 
dutv,  to  correct  the  error  and  disallow  the  entry. 

But  if,  after  the  entry  is  made  and  the  certificate  is  issued, 
some  one  should  offer  to  enter  the  same  land  on  the  ground  that 
the  first  entry  is  illegal,  and  propose  to  show  the  same  by  new 
and  extraneous  proof,  I  can  find  no  law  that  authorizes  the  reg- 
ister and  receiver,  or  the  commissioner,  to  institute  or  direct  a 
"proceeding,"  to  hear  and  determine  the  matter,  and  therein  set 
aside  or  cancel  the  entry  and  certific^ate.  The  subject  is  no 
longer  administrative  in  its  character.  It  ceased  to  be  so,  so 
far  as  the  register  and  receiver  are  concerned,  when,  u|X)n  the 
final  proof,  after  notice  to  the  world  of  the  settler's  five  years' 
residence  and  cultivation,  the  certificate  was  issued  to  him. 

Admitting  the  power  of  the  commissioner  to  disallow  an 
entry  for  reasons  appearing  on  the  face  of  the  return,  made  by 
the  register  and  receiver  concerning  the  same,  thereafter  and 
otherwise,  the  validity  and  effect  of  the  certificate,  as  evidence 
of  the  right  of  the  settler  to  the  land  described  therein,  can  only 
be  imj>eached  in  a  judicial  proceeding. 

If  upon  inquiry  the  land  office  finds  that  through  fraud  or 
mistake  a  certificate  was  improj)erly  issued,  a  suit  should  be 
brought  in  the  proper  court  to  set  aside  and  cancel  the  same. 
Such  a  suit  is  quite  as  simple  and  inexpensive  as  a  hearing  in 
the  land  dei)artment,  and  much  more  likely  to  be  attended  with 
correct  and  satisfactorv  results. 

The  allegation  in  this  defense,  that  the  defendant  took  peace- 
able possession  of  the  premises,  and  still  holds  them  so,  amounts, 
under  the  circumstances,  to  nothing  more  than  an  admission  that 
the  defendant  entered  upon  the  possession  of  the  premises,  but 
without  force  or  violence,  and  still  holds  them  so.  This  is  not 
an  action  of  forcible  entry  and  detainer,  and  although  the  com- 
plaint alleges  that  the  defendant  entered  "unlawfully  and  with 
force,"  proof  of  an  unlawful  entry  and  holding  will  support 
the  action. 

The  demurrer  to  this  defense  is  sustained. 

The  first  defense  consists  simply  of  the  allegation  that  Alex- 
ander, by  reason  of  his  having  had  the  benefit  of  the  homestead 
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act,  was  not  entitled  to  settle  upon  and  acquire  the  title  to  the 
premises  under  said  act. 

This  defense,  also,  by  a  necessary  implication,  admits  that 
Alexander  acquire<l  the  possession  of  the  land  under  the  home- 
stead act,  in  the  manner  therein  provided,  and  that  the  defend- 
ant, without  even  a  claim  of  right,  title,  or  interest  in  the 
premises,  entered  thereon  and  deprive<l  the  plaintiff'  of  the  pos- 
session thereof,  as  alleged  in  the  complaint. 

The  demurrer  to  this  defense  is  also  sustained. 


Weldt  r.  The  Howden. 

disthict  gocrt,  southebw  distbict  of  california. 

Septembeb  11,  1889. 

1.  Piixyre— Ports.  —  A  vessel  lying  under  the  protection  of  Point  Fermin,  which 

is  a  well-defined  headland  on  tlie  northerly  side  of  the  bay  of  San  Pedro,  will 
be  held  to  be  within  that  bay  in  the  absence  of  any  legally  defined  limits  thereof. 

2.  Idem.  —  Where  it  appears  that  snch  bay  and  the  port  of  Wilmington  have  always 

been  locally  regarded  as  identical,  and  that  Congress,  by  legislation,  has  recog- 
nized San  Pedro  as  a  port,  and  changed  its  name  to  that  of  the  port  of  Wilming- 
ton, and  referred  to  the  bay  as  the  bay  of  Wilmington,  snch  bay  will  be  held  a 
port,  within  the  Political  Co<le  of  California,  section  2436,  providing  for  com- 
pensation to  pilots  at  "  ports,"  irrespective  of  its  merits  as  a  harbor. 

Before  Eos.s,  District  Judge. 

In  admiralty.     Libel  to  recover  half  pilotage. 

J/r.  Stephen  J/.  WhUe,  for  libellant. 

Messrs,  Mortimer  &  Ilanns,  for  respondent. 

Ross,  J.  At  the  times  stated  in  the  pleadings,  the  libellant 
was  a  duly  licensed  pilot  "for  the  port  of  Wilmington  and  bay 
of  San  Pedro,"  and,  as  such,  spoke  the  British  bark  Howden, 
ix)und  for  San  Pedro,  and  tendered  his  services  as  pilot.  His 
services  being  declined  by  the  master  of  the  bark,  libellant 
commenced  the  present  proceeding,  claiming  to  be  entitled  to 
half  the  usual  rate  of  pilotage  by  virtue  of  section  2436  of  the 
Political   Code  of  California,  which   provides,  among  other 
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things,  that  pilots  for  all  of  the  ports  of  tliis  state  other  than 
San  Francisco,  Mare  Island,  Benicia,  and  Humboldt  Bay,  are 
entitled  to  receive  for  piloting  every  vessel  into  or  out  of  port 
the  sum  of  eight  dollars  per  foot  draught,  and  that,  when  the 
person  commanding  any  vessel  refuses  to  take  a  pilot,  the  pilot 
first  offering  his  services  is  entitled  to  half  pilotage. 

That  the  state  has  the  right  to  impose  half  pilotage  on  foreign 
vessels  entering  the  ports  of  the  state,  and  declining  the  services 
of  a  pilot,  was  decided  by  Judge  Hoffman  in  Alameda  v.  Neal^ 
31  Fed.  Rep.  3G6,  and  his  ruling  was  affirmed  on  appeal  by 
Mr.  Justice  Field,  32  Fed.  Rep.  331.  In  the  present  case  that 
right  is  conceded  by  the  respondent,  but  the  defense  is  made — 
Firdj  that  the  Howden  was  not  bound  for  and  did  not  enter 
the  port  of  Wilmington  or  the  bay  of  San  Pedro;  and, «eco7id, 
that  if  she  did  enter  the  bay,  that  that  bay  is  not  a  port  within 
the  meaning  of  the  pilot  laws;  that  the  only  port  at  that  point 
on  the  coast  is  the  port  of  Wilrainj^ton,  and  that  the  port  of 
Wilmington  and  the  bay  of  San  Pedro  are  not  one  and  the 
same,  but  on  the  contrary,  that  they  are  two  totally  distinct 
geographical  places. 

The  case  shows  that  the  limits  of  the  bay  of  San  Pedro  have 
never  been  defined  by  any  competent  authority;  nor  is  the  line 
that  separates  the  bay  from  the  ocean  attempted  to  be  delineated 
upon  the  United  States  coast  survey  chart.  Indeed,  it  may  not 
be  an  easy  matter  to  define  it,  for  the  reason  that  while  upon 
the  northerly  side  of  the  bay  there  is  a  well-defined  headland^ 
called  "  Point  Fermin,'^  there  is  none  to  the  southward  within 
such  a  distance  as  that  it  may  be  reasonably  said  to  have  any 
connection  with  the  bay  of  San  Pedro.  In  the  absence  of  any 
legally  defined  limits  to  the  bay,  I  think  it  fair  to  hold  that  all 
vessels  that  lie  under  the  protection  of  Point  Fermin  are  within 
the  bay  of  San  Pedro;  and  that  the  Howden  was  in  that  posi- 
tion I  think  appears  from  the  evidence. 

The  bay  of  &in  Pedro  and  the  \yori  of  Wilmington,  it  seems 
from  the  evidence,  have  always  been  locally  known  and  regarded 
as  one  and  the  same.  Originally,  all  vessels  coming  into  those 
waters  discharged  their  cargo  at  San  Pedro,  and  from  there  the 
freight  was  sent  by  wagon  to  Los  Angeles.    San  Pedro  was^ 
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and  IS,  a  little  settlement  or  town  on  the  bay  of  that  name.  In 
1852,  General  Phineas  Banning  was  conducting  the  principal 
business  there,  and  as  he  was  located  on  the  government  reser- 
vation at  that  place,  he  was  required  to  move  off.  Somewhere 
about  the  latter  part  of  1853  he  removed  his  business  from  Sail 
Pedro  and  established  it  at  Wilmington,  which  is  situated  on 
an  inlet  a  few  miles  further  inland.  Not  only  have  the  bay  of 
San  Pedro  and  the  port  of  Wilmington  been  locally  regarded  as 
one  port  or  harbor,  but  that  they  are  and  have  been  so  regarded 
by  Congress  is  clearly  shown  from  the  following  legislation : 
By  an  act  approved  September  28, 1850,  the  town  of  San  Pedro 
was  constituted  a  port  of  delivery  in  the  collection  district  of 
San  Diego.  (9  U.  S.  Stats.  508.)  By  an  act  approved  August 
3,  1854,  the  collection  district  of  San  Pedro  was  created,  and 
San  Pedro  was  made  the  port  of  entry  for  said  district.  (10 
U.  S.  Stats.  345.)  By  an  act  approved  June  2,  1862,  the  col- 
lection district  of  Sau  Pedro  was  abolished,  and  the  same  was 
attached  to  the  district  of  San  Francisco.  (12  U.  S.  Stats.  411.) 
By  section  2582  of  the  Kevised  Statutes,  the  state  of  California 
was  divided  into  two  collection  districts,  the  first  being  the  dis- 
trict of  San  Diego,  in  which  San  Diego  was  made  the  sole  port 
of  entry,  and  San  Pedro  and  Santa  Barbara  ports  of  delivery. 
By  an  act  approved  June  6,  1874,  the  name  of  the  i>ort  of  San 
Pedro  was  changed  to  that  of  Wilmington.  (18  U.  S.  Stats. 
61.)  By  an  act  approved  June  10,  1880,  the  privilege  of  im- 
mediate transportation  was  extended  to  various  named  ports; 
among  others,  to  that  of  Wilmington.  (21  U.  S.  Stats.  174.) 
And  by  an  act  approved  June  16,  1882,  the  collection  district 
of  Wilmington  was  created,  in  which  Wilmington,  on  the  bay 
of  Wilmington,  was  made  the  sole  port  of  entry,  (22  U.  S, 
Stats.  105.)  By  the  legislation  referred  to  not  only  did  Con- 
gress recognize  the  fact  that  there  was  a  port  at  San  Pedro,  but 
by  changing  the  name  of  the  port  of  San  Pedro  to  that  of  Wil- 
mington, and  by  referring  to  the  bay  of  San  Pedro  as  the  bay 
of  Wilmington,  it  gave  unmistakable  evidence  that  it  regarded 
the  one  as  identical  with  the  other.  Whether  or  not  the  port 
is  a  good  and  safe  harbor  does  not  affect  the  question.  It  is  a 
place  for  which  many  vessels  are  bound,  and  at  which  it  is 
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usual  for  tliem  to  load  and  uuload ;  and  it  is  the  plaoe  for  which 
the  Howden  was  bound,  and  at  which  she  discharged  her  cargo. 
In  my  opinion  the  libellant  is  entitled  to  half  the  usual 
rate  of  pilotage,  as  provided  by  section  2436  of  the  Political 
Code  of  California;  and  accordingly  a  decree  will  be  signed  for 
libellant,  with  costs. 


In  re  Neagle. 

ClBCUTT  COUBT,  NOBTHEBN  DlBTBICT  OF  CaUFOBXIA. 

Beftkmbkb  16, 1889. 

1.  United  States  Courts — Jurisdiction — Habeas  Corpus. — Under  the  provisions 

of  sections  751  to  753  of  the  Revised  Statutes,  the  courts  of  the  United  States 
and  their  judges  have  Jurisdiction,  upon  a  writ  of  habeas  corpus,  to  inquire 
into  the  caurte  of  the  imprisonment  of  tlie  petitioner;  and  if,  upon  such  inquiry, 
he  is  fonnd  to  be  "  in  custody  for  an  act  done  or  omitted,  in  pursuance  of  a  law 
of  the  United  States,"  he  is  entitled  to  be  discharged,  no  matter  from  whom^  or 
Tinder  what  autliority,  the  process  under  which  he  is  held  may  have  issued;  the 
constitution,  and  laws  of  the  United  States  made  in  pursuanee  thereof,  being 
the  supreme  law  of  the  laud. 

2.  Idem. — In  the  exercise  of  this  jurisdiction  there  is  no  oonflict  of  authority 

between  the  state  and  the  United  States.  The  laws  of  the  United  States  being 
the  supreme  law  of  the  land,  the  authority  of  the  state  in  such  cases  is  subordi- 
nate,  and  tliat  of  the  United  States  paramount. 

8.  Constitutional  Law — State  Laws.  —  A  state  law  which  contraTenes  a  valid 
law  of  the  United  States  is  void.  In  legal  contemplation,  there  can  no  more  be 
two  valid  conflicting  laws,  operating  upon  the  same  subject-matter,  at  the  same 
time,  than,  in  physics,  two  bodies  can  occupy  the  same  space  at  the  same  time. 

4.  Idem — Laws  Obstructino  United  States  Offices. — The  United  States  is  ft 
government  with  autliority  extending  over  the  whole  teriitory  of  the  Union, 
acting  upon  the  states,  and  the  people  of  the  states.  While  limited  in  tlie 
number  of  its  powers,  it  is,  so  far  as  its  sovereignty  extends,  supreme.  No 
state  can  exclude  it  from  exercising  those  powers,  obstruct  its  authorized  oflScers, 
against  its  will,  or  withhold  from  it  the  cognizance  of  any  subject  which  the 
constitution  has  committed  to  it. 

6.  Idem.— Tlio  constitution  and  laws  of  the  United  States,  as  to  those  matters 
wherein  they  are  supreme,  extend  over  every  foot  of  the  territories  of  the 
United  States,  and  the  jurisdiction  of  their  courts  to  enforce  rights  derived 
thereunder  is  as  extensive  as  the  territory  to  which  they  are  applicable. 

6.  Idem— Bioirr  of  National  Oo^'BBNMXNT  to  Pbbbkbvb  Obdbb.  — The  national 

government  has  power  to  command  obedience  to  its  laws,  to  preserve  order, 
and  to  keep  the  peace,  in  matters  affecting  national  interests,  and  no  person  or 
power  in  the  land  has  a  right  to  resist  or  question  its  authority  so  long  as  It 
keeps  within  the  bounds  of  its  jurisdiction. 

7.  Idem — Protection  of  Judges. —It  is  within  the  power  of  the  government  of 

the  United  States  to  protect  all  the  agencies  and  instrumentalities  necessary  to 
accomplish  the  objects  and  purpose  of  that  government.  It  is  tlierefore  em- 
powered to  protect  the  Uvea  of  the  judges  of  its  courts  from  assault  and  a«sas- 
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aination,  on  account  of  their  judicial  decisions,  by  desperate,  disappointed 
litigants,  not  only  while  actnally  holding  court,  but  while  such  judges  are 
traveling  through  their  circuits  for  the  purpose  of  holding  courts  at  the  differ- 
ent places  therein  appointed  by  law  for  that  purpose. 

8.  PowEBs  OF  United  States  Mabshal.— An  assault  upon,  or  an  assassination 

of,  a  judge  of  the  United  States  court,  while  engaged  in  any  matter  pertaining 
to  his  official  duties,  on'aocount  or  by  reason  of  his  judicial  decisions  or  action 
in  performing  his  official  duties,  is  a  breach  of  the  national  peace  affecting  the 
authority  and  interests  of  the  United  States,  and  within  the  jurisdiction  and 
power  of  the  United  States  marshal  or  his  deputies  to  prevent,  as  a  peace  officer 
of  the  national  government. 

9.  Idem.  — By  section  788  of  the  Revised  Statutes,  and  the  several  provisions  of  the 

statutes  of  California  prescribing  the  duties  of  sheriffs,  by  that  section  made 
applicable  to  marshals,  the  United  States  marshal  is  made  a  peace  officer,  and  as 
such,  he  is  autht)rized  to  preserve  the  peace,  se  far  as  a  breach  of  the  peace 
affects  the  authority  of  the  United  States,  and  obstructs  the  operations  of  the 
government  and  its  various  departments.  The  courts  of  the  United  States 
must  be  enabled  fully  to  perform  all  the  functions  imposed  upon  them  by  the 
constitution  and  laws,  without  hindrance  or  obstruction,  and  they  have  the 
inherent  power  to  protect  themselves  by  and  through  their  executive  officers, 
under  the  direction  and  supervision  of  the  attorney-general  and  the  President, 
against  obstruction  and  hindrance  in  the  performance  of  their  judicial  duties. 

10.  Idem  ^  HoMioiDE  by  Mabshal— Habeas  Cobpub — Jubisdiction.  —  Where  a 
deputy  United  States  marshal,  acting  under  instructions  from  his  superior 
officers — the  United  States  marshal  and  the  attorney-general — in  protecting 
the  life  and  person  of  a  justice  of  the  supreme  court  of  the  United  States  from 
a  murderous  assault,  made  on  account  of  his  judicial  decisions,  at  the  hands  of 
a  dissatisfied  litigant,  finds  it  necessary  to  take  the  life  of  the  attsailant,  and  is 
aiTosted  by  the  state  authorities,  and  held  upon  a  charge  of  murder  for  such 
act,  the  United  States  circuit  court  may,  upon  habeas  corpus,  discharge  such 
United  States  officer  from  the  custody  of  the  state  authorities,  upon  it  being 
shown  that  the  homicide  was  necessary,  or  that  it  was  reasonably  apparent  to 
the  mind  of  the  deputy  marshal,  at  the  time  and  under  the  circumstances  sur- 
rounding him,  that  the  killing  was  necessary  in  order  to  protect  and  defend  the 
justice  from  great  bodily  injury,  or  to  save  his  life. 

11.  Idem. — The  homicide  in  such  case,  if  an  offense  at  all,  is  an  offense  under  the 
laws  of  the  state,  and  only  the  state  can  deal  with  it  in  that  aspect  It  is  not 
claimed  to  be  a  crime  punishable  under  the  laws  of  the  United  States.  But  the 
homicide,  when  necessarily  committed  by  a  deputy  marshal  in  the  performance 
of  his  duty,  in  protecting  the  life  and  person  of  a  justice  of  the  United  States 
supreme  court  from  assault  and  violence  because  of  his  judicial  decisions,  is  an 
*'act  done  in  pursuance  of  a  law  of  the  United  States,"  and  is  not  and  cannot, 
therefore,  be  an  offense  against  the  laws  of  the  state,  no  matter  wliat  the  statute 
of  the  state  may  be ;  the  laws  of  the  United  States  being  the  supreme  law  of  the 
land. 

12.  Idem.  — It  is  the  exclusive  province  of  the  United  States  courts  to  ultimately 
and  conclusively  determine  any  question  of  right,  civil  or  criminal,  arising 
under  the  laws  of  the  United  States.  It  is  therefore  the  prerogative  of  the 
national  courts  to  construe  the  national  statutes,  and  determine,  uix)n  habeas 
corpus,  whether  a  homicide  for  which  the  petitioner  is  charged  with  murder  by 
the  state  authorities  was  the  result  of  an  "act  done  in  pursuance  of  a  law  of  the 
United  States;"  and,  when  that  question  has  been  determined  in  the  affirmsr 
tivc,  the  prisoner  will  be  discharged,  and  the  state  has  nothing  more  to  do  with 
the  matter. 


\ 
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18.  Implied  Powebs  of  the  National  Qoyebnuznt. — All  the  law  of  the  United 
States  is  not  specifically  expressed  in  statutory  enactments.  Many  powers  are 
necessarily  inherent  in  the  Tarions  dei>artmentB  of  the  government,  without 
which  the  government  could  not  perform  functions  necessary  to  its  exhitenoe. 
The  exercise  of  such  powers  is,  nevertheless,  in  pursuance  of  the  laws  of  the 
United  States. 

14.  Idem  —  Statutes  —  GoNBTBCOnoir.  —  When  statutes  confer  powers,  Impose 
duties,  and  provide  for  the  accomplishment  of  various  objects,  they  are  neces- 
sarily couched  in  general  terms,  but  they  carry  with  them,  by  implication,  all 
the  powers,  duties,  and  exemptions  necessary  to  accomplish  the  objects  thereby 
sought  to  l)e  attained. 

15.  Acts  of  Heai>b  of  Ck)VEBi9KEirrAL  Depabtmemts.  — The  acts  of  the  heads  of 
departments  of  the  United  States  government,  in  the  line  of  their  duties,  are, 
in  contemplation  of  law,  the  acts  of  the  President  himself. 

16.  HosQCiDE — EiLLiNO  IN  DEFENSE  OF  ANOTHER.  —  A  party  resisting  a  murder^ 
ous  assault,  where  several  lives  are  in  danger,  being  in  the  best  position  to  judge 
as  to  the  dangers  and  requirements  of  the  occasion,  is  the  one  to  determine 
when  the  proper  moment  has  arrived,  in  self-defense,  to  slay  his  assailant,  in 
order  to  be  justified  by  the  law;  and  if  he  acts  in  good  faith,  with  reasonable 
judgment  and  discretion,  the  law  will  justify  him,  even  though  he  errs.  Where 
several  lives  are  in  danger  from  the  assault  of  a  powerful,  infuriated,  desperate 
man,  common  prudence  would  dictate  that  the  party  assailed  should  fire  a 
second  or  two  too  soon,  rather  than  a  fraction  of  a  second  too  late. 

Before  Sawyer,  Circuit  Judge,  and  Sabin,  District  Judge. 

Habeas  corpus. 

This  is  an  application  for  the  discharge  of  David  Neagle 
upon  a  writ  of  habeas  corpus.  It  arises  out  of  the  following 
fiicts:  On  the  3d  of  September,  1888,  certain  cases  were  pend- 
ing in  the  circuit  court  of  the  United  States  for  the  Northern 
District  of  California,  between  Frederick  W.  Sharon,  as  execu- 
tor, against  David  S.  Terry  and  Sarah  Althea  Terry,  his  wife, 
and  between  Francis  G.  Newlands,  as  trustee,  and  others,  against 
the  same  parties,  on  demurrers  to  bills  to  revive  and  carry  into 
execution  the  final  decree  of  the  court  in  the  suit  of  MUliam 
Sharon  v.  Sarah  Althea  Hill,  and  were  decided  on  that  dav. 
That  suit  was  brouglit  to  have  an  alleged  marriage  contract 
between  the  parties  adjudged  to  be  a  forgery,  and  obtain  its 
surrender  and  cancellation.  The  decree  rendered  adjudged  the 
alleged  marriage  contract  to  be  a  forgery,  and  ordered  it  to  be 
surrendered  and  canceled.  The  decree  was  rendered  after  the 
death  of  William  Sharon,  and  was  therefore  entered  as  of  tlie 
day  when  the  case  was  submitted  to  the  court.  By  reason  of 
the  death  of  Sharon,  it  was  necessary,  in  order  to  execute  the 
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decree,  that  the  suit  should  be  revived.  Two  bills  were  filed, 
ODe  bj  the  executor  of  the  estate  of  Sharon ;  and  the  other,  a 
bill  of  revivor  and  supplemental  by  Newlauds,  as  trustee,  for 
that  purpose.  In  deciding  the  cases,  the  court  gave  an  elabo- 
rate opinion  upon  the  questions  involved,  and,  while  it  was 
being  read,  certain  disorderly  proceedings  took  place,  for  which 
the  defendants,  David  S.  Terry  and  his  wife,  were  adjudged 
guilty  of  contempt,  and  ordered  to  be  imprisoned.  The  follow- 
ing is  an  accurate  statement  of  those  proceedings,  slightly  con- 
densed from  the  opinion  of  the  court  delivered  on  the  subsequent 
application  of  David  S.  Terry  to  have  the  order  of  commitment 
revoked.  For  the  whole  proceeding,  see  In  re  Teiry  (jOnLenipt^ 
13  Sawy.  440. 

Shortly  before  the  court  opened,  the  defendants  came  into 
the  court-room,  and  took  their  seats  within  the  bar  at  the  table 
next  to  the  clerk^s  desk,  and  almost  immediately  in  front  of 
the  judges;  the  defendant,  David  S.  Terry,  being  at  the  time 
armed  with  a  bowie-knife,  concealed  on  his  person,  and  the 
defendant,  Sarah  Althea,  his  wife,  carrying  in  her  hand  a  small 
satchel,  which  contained  a  revolver  of  six  chambers,  five  of 
which  were  loaded.  The  court  at  the  time  was  held  by  the  jus- 
tice of  the  supreme  court  of  the  United  States  allotted  to  this 
circuit,  who  was  presiding,  the  United  States  circuit  judge  of 
this  circuit,  and  the  United  States  district  judge  of  the  district 
of  Nevada,  called  to  this  district  to  assist  in  holding  the  circuit 
court.  Almost  immediately  after  the  opening  of  the  court,  the 
presiding  justice  commenced  reading  its  opinion  in  the  cases 
mentioned,  but  had  not  read  more  than  one  fourth  of  it  when 
the  defendant,  Sarah  Althea  Terry,  arose  from  her  seat,  and  asked 
him,  in  an  excited  manner,  whether  he  was  going  to  order  her 
to  give  up  the  marriage  contract  to  be  canceled.  The  presiding 
justice  replied:  "Be  seated,  madam."  She  rejieated  the  ques- 
tion, and  was  again  told  to  be  seated.  She  then  cried  out,  in  a 
violent  manner,  that  the  justice  had  been  bought,  and  wanted 
to  know  the  price  he  held  himself  at;  that  he  had  got  New- 
lands'  money  for  his  decision,  and  ever}'body  knew  it,  or 
words  to  that  efiect.  It  is  impossible  to  give  her  exact  lan- 
guage.   The  judges  and  parties  present  differed  as  to  the  pre- 
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cise  words  used,  but  all  concurred  as  to  their  being  of  an 
exceedingly  vituperative  and  insulting  character.  The  presid- 
ing justice  then  directed  the  marshal  to  remove  her  from  the 
court-room.  She  immediately  exclaimed  that  she  would  not  go 
from  the  room,  and  that  no  one  could  take  her  from  it,  or  words 
to  that  effect.  The  marshal  thereupon  proceeded  towards  her  to 
carry  out  the  order  for  her  removal,  and  compel  her  to  leave, 
when  the  defendant,  David  S.  Terry,  rose  from  his  seat,  evidently 
under  great  excitement,  exclaiming,  among  other  things,  that 
"no  living  man  shall  touch  my  wife,"  or  words  of  that  import, 
and  dealt  the  marshal  a  violent  blow  in  his  face.  He  then 
unbuttoned  his  coat,  and  thrust  his  hand  under  his  vest,  where 
his  bowie-knife  was  kept,  apparently  for  the  purpose  of  draw- 
ing it,  when  he  was  seized  by  persons  present,  his  hands  held 
from  drawing  his  weapon,  and  he  himself  forced  down  on  his 
back.  The  marshal  then  removed  Mrs.  Terry  from  the  court- 
room. Soon  afterwards  Mr.  Terry  was  allowed  to  rise,  and  was 
accompanied  by  officers  to  the  door  leading  to  the  corridor  on 
which  was  the  marshal's  office.  As  he  was  about  leaving  the 
room,  or  immediately  aft;er  stepping  out  of  it,  he  succeeded  in 
drawing  his  knife,  when  his  arms  were  seized  by  a  deputy 
marshal  and  others  present,  to  prevent  him  from  using  it,  and 
they  were  able  to  take  it  from  him  only  after  a  violent  struggle. 
The  petitioner,  Neagle,  wrenched  the  knife  from  his  hand,  while 
four  other  persons  held  onto  the  arms  and  body  of  Terry,  one 
of  whom  presented  a  pistol  to  his  head,  threatening  at  the  same 
time  to  shoot  him  if  he  did  not  give  up  the  knife.  To  these 
threats  Terry  paid  no  attention,  but  held  onto  the  knife,  actu- 
ally passing  it  during  the  struggle  from  one  hand  to  the  other. 
Mr.  Cross,  a  prominent  attorney,  who  on  that  occasion  sat  next  to 
Mrs.  Terry,  a  little  to  her  left  and  rear,  testifies  that,  just  before 
she  arose  to  interrupt  Justice  Field,  she  nervously  worked  at 
the  clasp  of  a  small  satchel  about  nine  inches  long,  and  tried 
to  open  it;  and  not  succeeding,  in  consequence  of  her  excite- 
ment, she  hastily  sprang  to  her  feet,  and  interrupted  the  justice, 
as  hereinbefore  stated.  Knowing  that  she  had  before  drawn  a 
pistol  from  a  similar  satchel  in  the  master's  room,  he  concluded 
at  this  time  that  she  was  trying  to  get  her  pistol  out,  and  he 
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ooDsequently  held  himself  in  readiness  to  seize  her  arm  as  soon 
as  it  should  appear,  and  endeavor  to  prevent  its  use  until  he 
could  get  assistance,  his  right  arm  being  partially  disabled. 
For  one  occasion  in  the  master's  office,  see  Sharon  v.  Hill,  11 
Sawy.  123.  At  this  time  Mrs.  Terry  sat  directly  in  front  of 
Justice  Field  and  the  circuit  judge,  less  than  four  yards  from 
either.  A  loaded  revolver  was  afterwards  taken  from  this 
satchel  by  the  marshal.  For  their  conduct  and  resistance  to 
the  execution  of  the  order  of  the  court,  the  defendants,  Sarah 
Althea  Terry  and  David  S.  Terry,  were  adjudged  guilty  of 
contempt,  and  ordered  to  be  imprisoned,  the  former  for  thirty 
days,  and  the  latter  for  six  months. 

In  consequence  of  the  imprisonment  which  followed,  various 
threats  of  personal  violence  to  Justice  Field  and  the  circuit 
judge  were  made  by  Terry  and  his  wife.  Those  threats  were 
that  they  would  take  the  lives  of  both  of  those  judges.  Those 
against  Justice  Field  were  sometimes  that  they  would  take  his 
life  directly;  at  other  times,  that  they  would  subject  him  to 
great  personal  indignities  and  humiliations,  and  if  he  resented 
it,  they  would  kill  him.  These  threats  were  not  made  in 
ambiguous  terms,  but  openly  and  repeatedly,  not  to  one  person, 
but  to  many  persons,  until  they  became  the  subject  of  conversa- 
tion throughout  the  state,  and  of  notice  in  the  public  journals. 
Beports  of  these  threats  through  the  press,  and  through  reports 
of  the  United  States  marshal  and  United  States  attorney, 
reached  Washington,  and  in  consequence  of  them  the  attorney- 
general  thought  proper  to  give  instructions  to  the  marshal  of 
the  United  States  for  the  Northern  District  of  California  to 
take  proper  measures  to  protect  the  persons  of  those  judges 
from  violence  at  the  hands  of  Terry  and  his  wife.  On  the 
return  of  Justice  Field  from  Washington  to  attend  his  circuit 
in  June  last,  the  probability  of  an  attack  by  Judge  Terry  upon 
him  was  the  subject  of  conversation  throughout  the  state,  and 
of  notices  in  some  of  the  journals  in  the  city  of  San  Francisco. 
It  was  the  general  expectation  that  if  Judge  Terry  met  Justice 
Field,  violence  would  be  attempted  upon  the  latter.  In  con- 
sequence of  this  general  belief  and  expectation,  and  the  fact  that 
the  attorney-general  of  the  United  States  had  given  instructions 
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to  the  marshal  to  see  that  the  persons  of  Justice  Field  aud  of  the 
circuit  judge  should  be  protected  from  violence,  the  marshal  of 
the  northern  district  appointed  the  petitioner  in  this  case,  David 
Neagle,  to  accompany  Mr.  Justice  Field  while  engaged  in  the 
performance  of  his  duties,  and  while  passing  from  one  district  to 
another  within  his  circuit,  so  as  to  guard  him  against  tlie  threat- 
ened attacks.  He  was  specially  commissioned  as  a  deputy  by  Mr. 
Franks,  whose  instructions  to  him  were  that  be  should  protect 
Justice  Field  at  all  hazards,  and  knowing  the  violent  and  des- 
perate character  of  Terry,  that  he  should  be  active  and  alert,  and 
be  fully  prepared  for  any  emergency,  but  not  to  be  rash ;  and  in 
case  any  violence  was  attempted  from  any  one,  to  call  upon  the 
assailant  to  stop,  and  to  inform  him  that  he  was  an  officer  of 
the  United  States.  Judge  Terry  was  a  man  of  great  size  and 
strength,  who  had  the  reputation  of  being  always  armed  with 
a  bowie-knife,  in  the  use  of  which  he  was  specially  skilled,  and 
of  showing  great  readiness  to  draw  and  use  it  upon  persons 
towards  whom  he  entertained  any  enmity,  or  had  any  griev- 
ance, real  or  fancied. 

On  the  8th  of  August,  1889,  Justice  Field  left  San  Fran- 
cisco for  Los  Angeles,  in  order  to  hear  a  habeas  corpus  case 
which  was  returnable  before  him  at  that  city  on  the  10th  of 
August,  and  also  to  be  present  at  the  opening  of  the  court  on 
the  12th.  He  was  accompanied  by  Deputy  Marshal  Neagle, 
the  petitioner.  Justice  Field  heard  the  habeas  corpus  case  on 
the  10th  of  August.  On  the  12th  of  August  he  opened  the  cir- 
cuit court,  Judge  Ross  sitting  with  him,  and  he  delivered  oil 
the  latter  day  an  opinion  in  an  important  land  case,  and  also  an 
opinion  in  the  habeas  corpus  case.  On  the  following  day  the 
court  heard  an  application  for  an  injunction  in  an  important 
water  case  from  San  Diego  County.  No  other  oases  being  ready 
for  hearing  liefore  the  circuit  court,  he  took  the  train  on  Tues- 
day, the  13th,  at  1:30  o'clock  in  the  afternoon,  for  San  Fran- 
cisco, where  he  was  expected  to  hear  a  case  then  awaiting  his 
arrival  immediately  upon  his  return,  being  accompanied  on  his 
return  by  Deputy  Marshal  Neagle.  On  the  morning  of  the 
14th,  between  the  hours  of  seven  and  eight,  the  train  arrived  at 
Lathrop,  in  San  Joaquin  County,  which  is  in  the  Northern  Dis- 
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trict  of  California,  a  station  at  which  the  train  stopped  for  break- 
fast. Justice  Field  and  the  deputy  marshal  at  once  entered  the 
dining-room,  there  to  take  their  breakfast,  and  took  their  seats 
at  the  third  table  in  the  middle  row  of  tables.  Justice  Field 
seated  himself  at  the  extreme  end,  on  the  side  looking  towards 
the  door.  The  deputy  marshal  took  the  next  seat  on  the  left  of 
the  justice.  What  subsequently  occurred  is  thus  stated  in  the 
testimony  of  Justice  Field  :  — 

"A  few  minutes  afterwards.  Judge  Terry  and  his  wife  came 
in.  When  Mrs.  Terry  saw  me,  which  she  did  directly  she  got 
diagonally  opposite  me,  she  wheeled  around  suddenly,  and  went 
out  in  great  haste.  I  afterwards  understood,  as  you  heard 
here,  that  she  went  for  her  satchel.  Judge  Terry  walked  past, 
opposite  to  me,  and  took  his  seat  at  the  second  table  below. 
The  only  remark  I  ma<le  to  Mr.  Neagle  was:  *  There  is  Judge 
Terry  and  his  wife.'  He  remarked :  *  I  see  him.'  Not  another 
word  was  said.  I  commenced  eating  my  breakfast.  I  saw 
Judge  Terry  take  his  seat.  In  a  moment  or  two  afterwards  I 
looked  round,  and  saw  Judge  Terry  rise  from  his  seat.  I  sup- 
posed at  the  time  he  was  going  out  to  meet  his  wife,  as  she  had 
not  returned,  so  I  went  on  with  my  breakfast.  It  seems,  how- 
ever, that  he  came  round  back  of  me,  I  did  not  see  him,  and  he 
struck  me  a  violent  blow  in  the  face,  followed  instantaneously 
by  another  blow.  Coming  so  immediately  together,  the  two 
blows  seemed  like  one  assault.  I  heard,  *Stop!  stop!'  cried  by 
Neagle.  Of  course,  I  was  for  a  moment  dazed  by  the  blows. 
I  turned  my  head  round,  and  I  saw  that  great  form  of  Terry's, 
with  his  arm  raised,  and  his  fists  clinched  to  strike  me.  I  felt 
that  a  terrific  blow  w^as  coming,  and  his  arm  was  descending 
in  a  curved  way,  as  though  to  strike  the  side  of  my  temple, 
when  I  heard  Neagle  cry  out,  *  Stop !  stop  I  I  am  an  officer.' 
Instantly  two  shots  followed.  I  can  only  explain  the  second 
shot  from  the  fact  that  he  did  not  fall  instantly.  I  did  not  get 
up  from  my  seat,  although  it  is  proper  for  me  to  say  that  a 
friend  of  mine  thinks  that  I  did;  but  I  did  not.  I  looked 
around,  and  saw  Terry  on  the  floor.  I  looked  at  him,  and  saw 
that  peculiar  movement  of  the  eyes  that  indicates  the  presence 
of  death*     Of  course,  it  was  a  great  shock  to  me.     It  is  impoS'*- 
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sible  for  any  one  to  see  a  man  in  the  full  vigor  of  life,  with  all 
those  faculties  that  constitute  life,  instantly  extinguished,  with- 
out being  affected,  and  I  was.  I  looked  at  him  for  a  moment, 
then  rose  from  my  seat,  went  around,  and  looked  at  him  again, 
and  passed  on.  Great  excitement  followed.  A  gentleman 
came  to  me  whom  I  did  not  know,  but  I  think  it  was  Mr. 
Lidgerwood,  who  has  been  examined  as  a  witness  in  this  case, 
aud  said:  ^What  is  this?'  I  said:  'I  am  a  justice  of  the 
supreme  court  of  the  Uuited  States.  My  name  is  Judge 
Field.  Judge  Terry  threatened  my  life,  and  attacked  me, 
and  the  deputy  marshal  has  shot  him.'  The  deputy  marshal 
was  perfectly  cool  and  collected,  and  stated:  *I  am  a  deputy 
marshal,  and  I  have  shot  him  to  protect  the  life  of  Judge 
Field.'  I  cannot  give  you  the  exact  words,  but  I  give  them 
to  you  as  near  as  I  can  remember  them.  A  few  moments  after- 
wards the  deputy  marshal  said  to  me:  *  Judge,  I  think  you  had 
better  go  to  the  car.'  I  said:  'Very  well.'  Then  this  gentle- 
man, Mr.  Lidgerwood,  said :  *I  think  you  had  better;'  and 
with  the  two  I  went  to  the  car.  I  asked  Mr.  Lidgerwood  to 
go  back  aud  get  my  hat  and  cane,  which  he  did.  The  marshal 
went  with  me,  remained  for  some  time,  and  then  left  his  seat 
in  the  car,  and,  as  I  thought,  went  back  to  the  dining-room. 
(This  is,  however,  I  am  told,  a  mistake,  and  that  he  only  went 
to  the  end  of  the  car.)  He  returned,  and  either  he  or  some  one 
else  stated  that  there  was  great  excitement;  that  Mrs.  Terry 
was  calling  for  some  violent  proceedings.  I  must  say  here 
that,  dreadful  as  it  is  to  take  life,  it  was  only  a  question  of 
seconds  whether  my  life  or  Judge  Terry's  life  should  be  taken. 
I  am  firmly  convinced  that,  had  the  marshal  delayed  two  seconds, 
both  he  and  myself  would  have  been  the  victims  of  Terry." 

In  answer  to  a  question  whether  he  had  a  pistol  or  other 
weapon  on  the  occasion  of  the  homicide.  Justice  Field  replied  : 
"No,  sir.  I  have  never  had  on  my  person,  or  used,  a  weapon 
since  I  went  on  the  bench  of  the  supreme  court  of  the  state,  on 
October  13, 1857,  except  once."  That  was  on  an  occasion  when 
he  crossed  the  Sierra  Nevada  Mountains, in  1862.  "With  that 
exception,  T  have  not  had  on  my  person,  or  used,  a  pistol  or 
other  deadly  weapon." 
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Mr.  Neagle,  in  his  testiraony,  stated  that,  before  the  train 
arrived  at  Fresno,  he  got  up  and  went  out  on  the  platform, 
leaving  the  train,  and  there  saw  Judge  Terry  and  his  wife  get 
on  the  cars;  that  wlien  the  train  arrived  at  Meroed  he  spoke  to 
the  conductor,  Woodward,  and  informed  him  that  he  was  a 
deputy  United  States  marshal;  that  Judge  Field  was  on  the 
train,  and  also  Judge  Terry  and  his  wife;  and  that  he  was 
apprehensive  that  when  the  train  arrived  at  Lathrop  there 
would  be  trouble  between  those  parties,  and  inquired  whether 
there  was  any  officer  at  that  station,  and  was  informed,  in  reply, 
that  there  was  a  constable  there;  that  he  then  requested  the 
conductor  to  send  word  to  the  officer  to  be  at  Lathrop  on  the 
arrival  of  the  train,  and  that  he  also  applied  to  other  parties  to 
induce  them  to  endeavor  to  secure  assistance  for  him  at  that 
place,  in  case  it  should  be  needed.  The  deputy  marshal  further 
stated  that,  when  the  train  arrived  at  Lathrop,  Justice  Field 
went  into  the  dining-room,  he  accompanying  the  justice;  that 
they  took  their  seats  at  a  table;  that,  shortly  after  they  were 
seated.  Judge  Terry  and  his  wife  entered  the  dining-room,  his 
wife  following  him  several  feet  in  the  rear;  that,  Avhen  the 
wife  reached  a  point  nearly  opposite  Justice  Field,  she  turned 
around,  and  went  out  rapidly  from  the  room,  and,  as  appearetl 
from  what  afterwards  followed,  she  went  to  the  car  to  get  her 
satchel.  When  she  returned  from  the  car,  the  satchel  was  taken 
from  her,  and  it  was  found  to  contain  a  pistol — revolver — con- 
taining six  chambers,  all  of  which  were  loaded  with  ball.  This 
pistol  lay  on  the  top  of  the  other  articles  in  the  satchel.  The 
witness  further  stated  that  Judge  Terry  passed  down,  o|)posite 
Justice  Field,  to  a  table  below  where  they  were  sitting;  that 
in  a  few  minutes,  while  Justice  Field  was  eating,  Judge  Terry 
rose  from  his  seat,  went  around  behind  him — the  justice  not 
seeing  him  at  the  time — and  struck  him  two  blows,  one  on  the 
side  and  the  other  on  the  back  of  the  head ;  that  the  second 
blow  followed  the  other  immediately;  that  one  was  given  with 
the  right  hand,  and  the  other  with  the  left ;  that  Judge  Terry 
then  drew  back  his  hand,  with  his  fist  clinched,  apparently  to 
give  the  justice  a  violent  blow  on  the  side  of  his  head,  when 
he  (Neagle)  sprang  to  his  feet,  calling  out  to  Terry,  "  Stop  I 
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stop!  I  am  an  officer;"  that  Terry  bore  at  the  time  on  his 
face  an  expression  of  intense  hate  and  passion,  tlie  most  malig- 
uant  the  witness  had  ever  seen  in  his  life,  and  that  he  had  seen 
a  great  many  men  in  his  time  in  such  situations,  and  that  the 
expression  meant  life  or  death  for  one  or  the  other;  that  as  he 
cried  out  those  words,  "Stop!  stop!  I  am  an  officer,"  he 
jumped  between  Terry  and  Justice  Field,  and  at  that  moment 
Judge  Terry  api)eared  to  recognize  him,  and  instantly,  with  a 
growl,  moved  his  right  hand  to  his  left  breast,  to  the  position 
where  he  usually  carried  his  bowie-knife;  that,  as  his  hand  got 
there,  the  deputy  marshal  raised  his  pistol,  and  shot  twice  in 
rapid  succession,  killing  him  almost  instantly.  He  further 
stated  that  the  [)ositiou  of  Judge  Field  was  such — his  legs 
being  at  the  time  under  the  table,  and  he  sitting — that  it  would 
have  been  imi>ossible  for  him  to  have  done  anything,  even  if 
he  had  been  armed;  and  that  Judge  Terry  had  a  very  furious 
expression,  which  was  characterizeil  by  the  witness  as  that  of 
an  infuriated  giant.  He  also  added  that  his  cry  to  him  to  stop 
was  so  loud  that  it  could  be  heard  throughout  the  whole  room, 
and  that  he  believe<l  that  a  delay  in  shooting  of  two  seconds 
would  have  been  fatal  both  to  himself  and  Justice  Field. 

The  facts  thus  stated  in  the  testimony  of  Justice  Field  and 
the  petitioner  were  corroborated  by  the  testimony  of  all  the 
witnesses  to  the  transaction.  The  j^titioner  soon  afterwards 
accompanied  Justice  Field  to  the  car,  and  while  in  the  car  he 
was  arrested  by  a  constable,  and  at  the  station  below  Lathrop 
was  taken  by  that  officer  from  the  car  to  Stockton,  the  county 
seat  of  Sjin  Joaquin  County,  where  he  was  lodged  in  the  county 
jail.  Mr.  Justice  Field  was  obliged  to  continue  on  to  San 
Francisco  without  the  protection  of  any  officer.  On  the  even- 
ing of  that  day,  Mrs.  Terry,  who  did  not  see  the  transaction^ 
but  was  at  the  time  outside  of  the  dining-room,  made  an  affi- 
davit that  the  killing  of  Judge  Terry  was  murder,  and  charged 
Justice  Field  and  Deputy  Marshal  Neagle  with  the  commis- 
sion of  the  crime.  Upon  this  affidavit,  a  warrant  was  issued 
by  a  justice  of  the  peace  at  Stockton  against  Neagle,  and  also 
against  Justice  Field,  Subsequently,  after  the  arrest  of  Jus- 
tice Field,  and  after  his  being  released  by  the  United  States 
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circuit  court  ou  habeas  corpus  upou  his  own  recognizance,  the 
proceeding  against  him  before  the  justice  of  the  peace  was 
dismissed,  the  governor  of  the  state  having  written  a  letter  to 
the  attorney-general  of  the  state,  declaring  that  the  proceeding, 
if  persisted  in,  would  be  a  burning  disgrace  to  the  state,  and 
the  attorney-general  having  advised  the  district  attorney  of  San 
Joaquin  County  to  dismiss  it.  There  was  no  other  testimony 
M-hatever  before  the  justice  of  tlie  peace,  except  the  affidavit  of 
Sai*ah  Althea  Terry,  upon  which  the  warrant  was  issued.  {Ante, 
200.) 

In  the  suit  of  William  Sharon  against  Mrs.  Terry  in  the 
circuit  court  of  the  United  States,  it  was  adjudged  that  the 
alleged  marriage  contract  between  her  and  Sharon,  produced 
by  her,  was  a  forgery,  and  it  was  held  that  she  had  attempted 
to  support  it  by  perjury  and  subornation  of  perjury.  She  had 
also  made  threats  during  the  past  year,  and  up  to  the  time  of 
the  shooting  of  Judge  Terry,  that  she  would  kill  the  circuit 
judge  and  Justice  Field,  and  she  repeated  that  threat  up  to 
the  time  she  made  her  affidavit  for  the  arrest  of  Justice  Field 
and  Xeagle;  and  that  she  had  made  such  threats  was  a  notori- 
ous fact  in  Stockton  and  throughout  the  state.  The  petition 
was  accordingly  presented,  on  behalf  of  Neagle,  to  the  circuit 
court  of  the  United  States,  for  a  writ  of  habeas  corpus  in  this 
case,  alleging,  among  other  things,  that  he  was  arrested  and 
confined  in  prison  for  an  act  done  by  him  in  the  performance 
of  his  duty,  namely,  the  protection  of  Mr.  Justice  Field,  and 
taken  away  from  the  further  protection  which  he  was  ordered 
to  give  to  him.  The  writ  was  issued,  and  upon  its  return 
the  sheriff  of  San  Joaquin  County  produced  a  copy  of  the 
warrant  issued  by  the  justice  of  the  peace  of  that  county,  and 
of  the  affidavit  of  Sarah  Althea  Terry,  upon  w^iich  it  was 
issued.  A  traverse  to  that  return  was  then  filed  in  this  case, 
presenting  various  grounds  why  the  petitioner  should  not  be 
held,  the  most  important  of  which  were  that  an  officer  of  the 
United  States,  specially  charged  with  a  particular  duty,  that 
of  protecting  one  of  the  justices  of  the  supreme  court  of  the 
United  States  while  engaged  in  the  performance  of  his  duty, 
could  not,  for  an  act  constituting  the  very  performance  of  that 
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duty,  be  takea  from  the  further  discharge  of  his  duty,  and 
imprisoned  by  the  state  authorities;  and  that  when  an  oiSeer 
of  the  United  States,  in  the  discharge  of  his  duties,  is  charged 
with  an  offense  consisting  in  the  performance  of  those  duties, 
and  is  sought  to  be  arrested,  and  taken  from  the  further  per- 
formance of  them,  he  can  be  brought  before  the  tribunals  of 
the  nation  of  which  he  is  an  officer,  and  the  fact  there  inquired 
into.  The  attorney-general  of  the  state  appeared  with  the  dis- 
trict attorney  of  San  Joaquin  County,  and  contended  that  the 
offense  of  which  the  petitioner  is  charged  could  only  be  inquired 
into  before  the  tribunals  of  the  state.  Tiie  question  of  the 
jurisdiction  of  the  national  tribunal  to  interfere  in  the  matter 
was  elaborately  argued  by  counsel ;  the  attorney-general  of  the 
state  and  Mr.  Langhorne  appearing  with  the  district  attorney 
of  San  Joaquin  County  on  behalf  of  the  state,  and  Mr.  Carey, 
United  States  attorney,  and  Messrs.  Herrin,  Mesick,  and  Wil- 
son appearing  on  behalf  of  the  petitioner.  The  latter  did  not 
pretend  that  any  person  in  this  state,  high  or  low,  who  com- 
mitted a  crime,  might  not  be  tried  by  the  local  authorities,  if  it 
were  a  crime  against  the  state ;  but  that  when,  in  the  perform- 
ance of  his  duties,  that  alleged  cringe  consisted  in  an  act  which 
is  deemed  a  part  of  the  performance  of  a  duty  devolved  upon 
him  by  the  laws  of  the  United  States,  it  was  within  the  com- 
petency of  the  national  tribunals  to  determine,  in  the  first 
instance,  whether  that  act  was  a  duty  devolving  upon  him,  and, 
if  it  was  a  duty  devolving  upon  him,  the  officer  had  committed 
no  offense  against  the  state,  and  was  entitled  to  be  discharged. 

Mr,  John  T.  Carey,  United  States  Attorney,  Jfi*.  Richard  S. 
Mesick,  Mr,  Samuel  M.  Wilson^  Mr.  Wvu  F,  Herrin,  Mr,  IF.  L, 
Dudley^  Mr.  C.  L.  Ackei'man,  Mr,  J.  C.  Campbdlj  and  3L\  H. 
C,  McPike,  for  petitioner. 

Mr.  G.  A.  Johnson,  Attorney-General,  Mr.  J.  P.  Langhorne, 
and  Mr,  Avery  C.  White,  District  Attorney,  for  respondent. 

By  the  Court,  Saw^yer,  Circuit  Judge.     The  petitioner  has 

sued  out  a  writ  of  habeas  corpus,  returnable  before  the  court, 

'^^ging  that   he  is   unlawfully  deprived  of  his  liberty  and 
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imprisoned  by  virtue  of  a  warrant  issued  by  a  justice  of  the 
peace  of  San  Joaquin  County,  in  this  state,  charging  him  with 
a  felonious  homicide,  while  the  act  thus  characterized  was  a 
lawful  act  performed  in  the  discharge  of  his  duties  as  an  officer 
of  the  United  States;  and  the  first  question  presented  is  whether 
this  court  has  jurisdiction  to  inquire  into  the  truth  of  that 
allegation. 

Upon  the  question  of  jurisdiction,  section  751,  Revised  Stat- 
utes, provides  that  "  the  supreme  court  and  the  circuit  and  dis- 
trict courts  shall  have  power  to  issue  writs  of  habeas  corpus ; " 
and  section  752  further  provides  that  **  the  several  justices  and 
judges  of  the  said  courts,  within  their  respective  jurisdictions, 
shall  have  power  to  grant  writs  of  habeas  corpus  for  the  pur- 
pose of  an  inquiry  into  the  cause  of  restraint  of  liberty."  There 
is  no  limit  in  these  provisions  to  the  jurisdiction  of  these  courts 
and  judges  to  inquire  into  the  restraint  of  liberty  of  any  person. 
But  section  753  prescribes  some  limitations,  among  which  is 
"that  the  writ  shall  not  extend  to  a  prisoner  in  jail,  .  .  .  . 
unless  he  is  in  custody  for  an  act  done  or  omitted  in  pursuance 
of  a  law  of  the  United  States,  or  of  an  order,  process,  or  decree 
of  a  court  thereof,  or  in  custody  in  violation  of  the  constitution, 
or  of  a  law  or  treaty  of  the  United  States;"  and  this  legislation, 
in  the  language  of  the  chief  justice,  in  MoCardle^s  Oase,  6  Wall. 
325,  326,  in  commenting  upon  the  same  provisions  in  a  prior 
act,  "is  of  the  most  comprehensive  character.  It  brings  witliin 
the  habeas  corpus  juris<liction  of  every  court,  and  of  every 
judge,  every  possible  case  of  privation  of  liberty,  contrary  to 
the  national  constitution,  treaties,  or  laws.  It  is  impossible  to 
widen  this  jurisdiction."  And  again,  in  Ex  j)(t^'te  Royall,  117 
U.  S.  249,  the  supreme  court  says: — 

"As  the  judicial  power  of  the  nation  extends  to  all  cases 
arising  under  the  constitution,  the  laws,  and  treaties  of  the 
United  States;  as  the  privilege  of  the  writ  of  habeas  corpus 
cannot  be  suspended  unless  when  in  cases  of  rebellion  or  inva- 
sion the  public  safety  may  require  it;  and  as  Congress  has 
power  to  pass  all  laws  necessary  and  proper  to  carry  into  exe- 
cution the  powers  vested  by  the  constitution  in  the  government 
of  the  United  States,  or  in  any  department  or  officer  thereof,  — 
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no  doubt  cau  exist  as  to  the  power  of  Congress  thus  to  enlarge 
the  jurisdiction  of  the  courts  of  the  Union,  aud  of  their  justices 
and  judges.  That  the  petitioner  is  held  under  the  authority  of 
a  state  cannot  affect  the  question  of  the  power  or  jurisdiction  of 
the  circuit  court,  to  inquire  into  the  cause  of  his  commitment, 
aud  to  discharge  him  if  he  be  restrained  of  bis  liberty  in  viola- 
tion of  the  constitution.  The  grand  jurors  who  found  the 
indictment,  the  court  into  which  it  was  returned  and  by  whose 
order  he  was  arrested,  and  the  officer  who  holds  him  in  custody, 
are  all,  equally  with  individual  citizens,  under  a  duty,  from  the 
discharge  of  which  the  state  could  not  release  them,  to  respect 
and  obey  the  supreme  law  of  the  land,  *  anything  in  the  consti- 
tution aud  laws  of  any  state  to  the  contrary  notwithstanding,* 
aud  that  equal  power  does  not  belong  to  the  courts  and  judges 
of  the  several  states;  that  they  cannot,  under  any  authority  con- 
ferred by  the  states,  dis(;harge  from  custody  persons  held  by 
authority  of  the  courts  of  the  United  States,  or  of  commissioners 
of  such  courts,  or  by  officers  of  the  general  government  acting 
under  its  laws,  results  from  the  su]>reniacy  of  the  constitution 
and  laws  of  the  United  States.  (Ableman  v.  Boothy  21  How. 
506;  Tarble's  ftise,  13  Wall.  397;  Robb  v.  Connolly,  111  U.  S. 
624.)  We  are,  therefore,  of  opinion  that  the  circuit  court  has 
jurisdiction  upon  writ  of  habeas  corpus  to  inquire  into  the  cause 
of  appellant's  commitment,  and  t<.)  discharge  him,  if  he  be  held 
in  custody  in  violation  of  the  constitution." 

In  the  exercise  of  this  jurisdiction  there  is  no  conflict  between 
the  authority  of  the  state  and  of  the  United  States.  The  state 
in  such  cases  is  subordinate,  and  the  national  government  para- 
mount. "The  constitution  and  laws  of  the  United  States  are 
the  supreme  law  of  the  laud,  and  to  these  every  citizen  of 
every  state  owes  obedience,  whether  in  his  individual  or  official 
capacity."  {Siebold's  Ccme,  100  U.  S.  392.  See,  also,  Tennessee 
v.  Davis,  100  U.  S.  257,  258.)  Tlie  exclusive  authority  of  the 
state  to  determine  whether  an  offense  has  beeu  committed 
against  the  laws  of  the  state  is  now  earnestly  pressed  u|H)n  our 
attention.  In  SleMd^s  Case,  100  U.S.  394,  the  court  says: 
"  It  seems  to  be  often  overlooked  that  a  national  constitution 
has  been  adopted  in  this  country,  establishing  a  real  government 


K  Dist.  CaL]  In  re  Neaglb.  247 

1889.]  Opinion  of  the  Court— Sawyer,  C.  J. 

therein,  operating  upon  persons  and  territory  and  things;  and 
which,  moreover,  is,  or  should  be,  as  dear  to  every  American 
citizen  as  his  state  government  is.  Whenever  the  true  concep- 
tion of  the  nature  of  this  government  is  once  conceded,  no  real 
difficulty  will  arise  in  the  just  interpretation  of  its  powers.  But 
if  we  allow  ourselves  to  regard  it  as  a  hostile  organization, 
opposed  to  the  proper  sovereignty  and  dignity  of  the  state  gov- 
ernments, we  shall  continue  to  be  vexed  with  difficulties  as  to 
its  jurisdiction  and  authority.  No  greater  jealousy  is  required 
to  be  exercised  towards  this  government  in  reference  to  the 
preservation  of  our  liberties  than  is  proper  to  be  exercised 
towards  the  state  governments.  Its  powers  are  limited  in 
number,  and  clearly  defined,  and  its  action  within  the  scope  of 
those  powers  is  restrained  by  a  sufficiently  rigid  bill  of  rights 
for  the  protection  of  its  citizens  from  opj)ression.  The  true 
interest  of  the  people  of  this  country  requires  that  both  the 
national  and  state  governments  shall  be  allowed,  without  jealous 
interference  on  either  side,  to  exercise  all  the  powers  which 
respectively  belong  to  them  according  to  a  fair  and  practical 
construction  of  the  constitution.  State  rights  and  the  rights  of 
the  United  States  should  be  equally  respecteil.  Both  are  essen- 
tial to  the  preservation  of  our  liberties  and  the  perpetuity  of  our 
institutions.  But,  in  endeavoring  to  vindicate  the  one,  we  should 
not  allow  our  zeal  to  nullify  or  impair  the  other."  (See  Tennes- 
see  V.  Davis,  100  U.  S.  266,  267.) 

This  court,  then,  has  jurisdiction  to  inquire  upon  this  writ 
into  the  cause  of  the  imprisonment  of  the  petitioner,  and  if, 
upon  such  inquiry,  he  is  found  to  be  "in  custody  for  an  act 
done  or  omitted  in  pursuance  of  a  law  of  the  United  States,'' 
then  he  is  in  custody  in  violation  of  the  constitution  and  laws 
of  the  United  States,  and  he  is  entitled  to  be  disdiarged,  no 
matter  from  whom  or  under  what  authority  the  process  under 
which  he  is  held  may  have  issued,  the  constitution  and  laws  of 
the  United  States  made  in  pursuance  thereof  being  the  supreme 
law  of  the  land. 

The  homicide  in  question,  if  an  offense  at  all,  is,  it  must  be 
conceded,  an  offense  under  the  laws  of  the  state  of  California, 
dad  the  state,  only,  can  deal  with  it,  as  sueh^  or  in  thai  aspeot. 


248  In  re  Neagle.  [Cir.  Ct. 

Opiuion  of  the  Coart— Sawyer,  C.  J.  [September, 

It  is  not  claimed  to  be  an  offense  under  the  laws  of  the  United 
States.  But  if  the  killing  of  Terry  by  Neagle  was  an  "act 
done  ....  in  pursuance  of  a  law  of  the  United  States," 
within  the  powers  of  the  national  government,  then  it  is  not, 
and  it  cannot  he,  an  offense  against  the  laws  of  the  state  of 
California,  no  matter  what  the  statute  of  the  state  may  be,  the 
laws  of  the  United  States  being  the  supreme  law  of  the  land. 
A  state  law,  which  contravenes  a  valid  law  of  the  United  States, 
is,  in  the  nature  of  things,  necessarily  void — a  nullity.  It 
must  give  place  to  the  "supreme  law  of  the  land."  In  legal 
contemplation,  there  can  no  more  be  two  valid  laws,  which  are 
in  conflict,  o[)erating  upon  the  same  subject-matter,  at  the  same 
time,  than,  in  physias,  two  bodies  can  occupy  the  same  space  at 
the  same  time.  But,  as  we  have  seen  by  the  authorities  cited, 
it  is  the  exclusive  province  of  the  judiciary  of  the  United  States, 
to  ultimately  and  conclusively  determine  any  question  of  right, 
civil  or  criminal,  arising  under  the  laws  of  the  United  States. 
It  is,  therefore,  the  prerogative  of  the  national  courts,  to  con- 
clusively construe  the  national  statutes,  and  determine  whether 
the  homicide  in  question  was  the  result  of  an  "act  done  in 
pursuance  of  a  law  of  the  United  States,"  and  when  that  ques- 
tion has  been  determined  in  the  affirmative,  tlie  petitioner  must 
be  discharged,  and  the  state  has  nothing  more  to  do  with  the 
matter.  All  we  claim,  is,  the  right  to  determine  the  question, 
was  the  homicide  the  result  of  "an  act  done  in  pursuance  of  a 
law  of  the  United  States?"  and  if  so,  discharge  the  petitioner. 
As  incidental  to,  and  involved  in,  that  question,  it  is  necessary 
to  inquire,  whether  the  act  of  the  petitioner  was  performed 
under  such  circumstances  as  to  justify  it.  If  it  was,  then,  he 
was  in  the  line  of  his  duty.  If  not,  tjien,  he  acted  outside  his 
duty.  We  do  not  make  the  inquiry,  at  all,  for  the  purpose  of 
determining,  whether  the  act  was  an  offense,  or  justifiable  under 
the  statutes  of  the  state.  We  do  not  assume  to  consider  the 
case,  in  that  a*3i>ect,  at  all.  We  simply  determine,  whether  it 
was  an  act,  performed  in  pursuance  of  a  law  of  the  United 
Sta^^es.  Nor  do  we  act,  in  this  matter,  because  we  have  the 
slightest  doubt,  as  to  the  impartiality  of  the  state  courts,  and 
their  ability,  and  disposition,  to,  ultimately,  do  exact  justice  to 
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the  petitioner.  We  have  not  the  slightest  doubt,  or  apprehen- 
sion in  that  particular;  but  there  is  a  principle  iuvolved.  The 
question,  is,  has  the  petitioner  a  right  to  have  his  acts  adjudged, 
and,  if  found  to  have  been  performed  in  the  strict  line  of  his 
authority,  and  duty,  a  further  rights  to  be  protected,  by  that 
sovereignty,  whose  servant  he  is,  and  whose  laws  he  was  exe- 
cuting? If  he  has  that  right,  then,  there  is  no  encroachment 
upon  the  state  jurisdiction,  and  this  court  must,  necessarily, 
entertain  his  petition,  and  determine  his  rights  under  it,  and 
under  the  laws  of  the  United  States.  It  has  no  discretion.  It 
cannot  decline  to  hear  him  without  an  utter  disregard  of  one 
of  t>he  most  important  duties  imposed  upon  it  by  the  constitu- 
tion and  laws  of  the  Unite<l  States.  What  the  state  tribunals 
might,  or  might  not,  do,  in  this  particular  instance,  is  not  a 
matter  for  a  moment's  consideration. 

The  question,  is,  what  are  the  rights  of  the  petitioner,  as 
to  having  hU  case  heard,  and  disposed  of,  in  the  courts  of 
the  sovereignty,  whose  servant  he  is,  and  whose  laws  he  was 
employed  in  executing.  If  he  has  a  right  to  be  heard  in  this 
court,  then,  we  must  hear  him,  willing,  or  unwilling.  There  is 
BO  alternative.  Whether  the  writ  should  issue,  in  this  case, 
was  not  a  question  of  "expediency,''  and  whether  the  petitioner 
shall  be  discharged,  or  remanded,  is  not  a  question  of  "policy," 
or  "comity,"  as  suggested  in  some  quarters.  It  is  a  question 
of  personal  right,  and  personal  liheriyy  arising  under  the  consti- 
tution and  laws  of  the  United  States,  which  the  court  cannot 
Ignore.  There  is  a  class  of  cases,  of  which  Ex  parte  Royall  is 
an  example,  in  which  the  court  may  exercise  a  discretion,  as  to 
the  time  of  interference,  but,  in  our  opinion,  this  is  not  one  of 
them.  {Ex  parte  Royall,  117  U.  S.  251.)  But,  if  it  rests  in 
our  discretion  to  discharge,  or  remand,  the  petitioner  to  the  state 
courts,  to  be,  there,  first  tried  for  an  offense  against  the  state, 
while  we  are  satisfied  that  he  is  entitled  to  be  discharged,  to 
what  useful  end  would  he  be  sent  back,  since,  upon  being  tried, 
and  convicted,  he  would  still  be  discharged  by  the  national 
courts  on  habeas  corpus,  if  the  act  should  appear  to  them  to 
have  been  performed  in  pursuance  of  a  law  of  the  United 
States?    This  would  be,  but  to  put  the  state  to  great,  useless 
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expense^  and  subject  the  petitioner,  if  guilty  of  no  offense,  to 
unjust  imprisonment,  in  violation  of  his  legal  rights,  until  his 
trial  could  be  had,  and  his  writ  of  habeas  corpus  afterwards, 
again,  sued  out,  heard,  and  decided,  when  the  result,  in  all  prob- 
ability, would,  at  last,  be  the  same.  Evidently,  public  justice 
demands,  that  the  case  should  be  "summarily"  decided,  now,  as 
required  by  section  761  of  the  Revised  Statutes.  The  court 
has  no  right  to  trifle  with  the  petitioner's  constitutional  rights 
by,  unnecessarily,  subjecting  him  to  unjust  imprisonment,  great 
exi)euse,  and  vexatious  delays.  In  case  of  a  remand  and  con- 
viction, the  national  courts  must  hear  and  decide  the  case,  at 
last.  Far  better  for  all  concerned,  that  they  should  decide  it, 
now,  and,  forever,  end  it.  We  have  no  desire  to  usurp  a  juris- 
diction that  does  not  belong  to  us.  We  have  enough  to  do,  in 
exercising  the  admitted  jurisdiction  conferred  upon  us,  without 
seeking  to  enlarge  it  in  the  smallest  particular;  but  we  must 
perform  our  duty,  as  we  understand  it,  be  the  consequences 
what  they  may. 

The  statutes  of  the  United  States  also  make  ample  provision 
for  giving  full  effect  to  the  jurisdiction  of  this  court,  in  cases 
where  the  petitioner  alleges,  that  he  is  restrained  of  his  liberty, 
in  violation  of  the  constitution,  or  of  a  law  of  the  United  States, 
in  section  766,  which  reads  as  follows,  to  wit:  "Pending  the 
proceedings  or  ap])eal  in  the  cases  mentioned  in  the  three  pre- 
ceding sections,  and  until  final  judgment  therein,  and  after 
final  judgment,  of  discharge,  any  proceeding  against  the  person 
so  imprisoned  or  confined  or  I'estrained  of  his  liberty,  in  any 
state  court,  or  by  or  under  the  authority  of  any  state,  for  any 
matter  so  heard  and  determined,  or  in  process  of  being  heard 
and  determined,  under  such  writ  of  habeas  corjjus,  shall  be 
deemed  null  and  void." 

It  is,  therefore,  only  necessary,  in  order  to  disiK)se  of  the  case, 
to  inquire,  and  ascertain,  whether  the  petitioner  is  in  custody  for 
an  act  done  in  pursuance  of  a  law  of  the  United  States. 

As  we  have  seen  from  the  statement  of  facts,  Mr.  Justice 
Field,  of  the  United  States  supreme  court,  allotted  to  the 
ninth  circuit,  was  traveling,  officially,  from  one  part  of  his  cir- 
cuit to  another,  in  pursuance  of  the  requirements  of  the  statutes 
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of  the  United  States,  for  the  purpose  of  holding  a  circuit  tourt. 
By  reason  of  threats  against  his  life,  made  by  dissatisfied  liti- 
gants, generally,  known,  and  published  in  the  newspapers,  and 
brought  to  the  knowledge  of  the  United  States  m  irslial  for  the 
Northern  District  of  California,  and  by  him  called  to  the  atten- 
tion of  the  attorney-general  of  the  United  States,  that  officer 
directed  the  marshal  to  furnish  the  justice  with  protection, 
while  thus  engaged  in  the  performance  of  his  judicial  duties, 
on  the  circuit.  The  marshal,  deeming  it  proper,  furnished  the 
necessary  protection,  by  assigning  that  duty  to  the  petitioner, 
who  w^as  a  United  States  deputy  marshal.  The  claim,  is,  that 
the  petitioner,  as  such  deputy  marshal,  was  affording  the  only 
protection  practicable  to  Justice  Field,  in  the  lawful  discharge 
of  his  duty,  when  the  homicide  was  committed,  and  that  the 
killing  was  necessary  for  the  preservation  of  the  lives  of  both 
Justice  Field  and  himself,  at  the  time  the  fatal  shot  was  fired. 
The  homicide  was  committed  at  Lathrop,  and  not  upon  laud 
purchased  by  the  United  States  with  the  consent  of  the  state  for 
the  needful  uses  of  the  United  States,  in  pursuance  of  article  1, 
section  8,  of  the  Constitution.  Conceding  the  points  to  be  as 
stated,  do  they  present  a  case  of  an  act  performed  in  pursuance 
of  a  law  of  the  United  States,  subject  to  their  jurisdiction  and 
to  the  jurisdiction  of  this  court,  and  is  the  petitioner  held  under 
an  arrest  on  a  charge  of  murder  by  the  state,  "in  custody  in  vio- 
lation of  the  constitution  or  laws  of  the  United  States,"  within 
the  meaning  of  the  statute? 

It  is  urged,  that,  since  the  homicide  was  committed  in  the 
state  at  large,  and  not  in  the  court-house,  or  upon  land  within 
the  exclusive  jurisdiction  of  the  United  States,  the  question, 
as  to  whether  the  homicide  is  murder,  is  a  question  arising, 
exclusively,  under  the  laws  of  the  state,  and  that  it  can  be 
investigated,  and  determined  by  the  state  courts,  alone.  It  is 
admitted  on  the  part  of  the  state,  that  the  United  States  has 
exclusive  jurisdiction  over  the  custom-house  block,  and  "over 
all  places  purchased  by  the  consent  of  the  legislature  of  the 
state,  in  which  the  same  shall  be,  for  the  erection  of  forts,  maga- 
ziaes,  arsenals,  dock-yards,  and  other  needful  buildings,"  in  pur- 
suance of  section  8,  article  1^  of  the  national  Constitution,  and 
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thaUthe  state  has  no  jurisdiction,  whatever,  of  any  offense  com- 
mitted in  such  places.  But  it  is  contended,  that  the  United 
8tates  have  no  jurisdiction  of  offenses  committed  outside  the 
lands  so  purchased,  in  other  portions  of  the  state,  but  that, 
in  the  state  at  large,  the  jurisdiction  of  the  state  is  exclusive. 
This  proposition,  like  most  others  urged  by  those,  who  insist 
on  extreme  state-rights  doctrines,  wholly  ignores  the  principle 
that  there  can  be  no  legal  conflict,  or  inconsistency,  in  matters 
wherein  the  state  is  subordinate,  and  the  United  States  are  para- 
mount—  where  the  constitution  and  laws  of  the  United  States 
are  the  supreme  law  of  the  land.  We  have,  already,  seen,  that, 
although  in  certain  cases,  the  courts  of  the  United  States  have 
jurisdiction  to  discharge  on  habeas  corpus,  prisoners  held  in 
custody  by  the  state  courts,  in  violation  of  the  constitution  and 
laws  of  the  United  States,  yet,  that,  the  state  courts  "cannot, 
under  any  authority  conferred  by  the  state,  discharge  from  cus- 
tody, persons  held  by  authority  of  the  courts  of  the  United 
States,  or  of  commissioners  of  such  courts,  or  by  oflBcers  of  the 
general  governmdit,  acting  under  such  laws,'^  and  that  this 
"results  from  the  supremacy  of  the  constitution  and  laws  of  the 
United  States.''  This  principle,  established  in  the  Booth  and 
Tarble  Cases,  was  recently  properly  recognized  by  the  supreme 
court  of  California,  when  upon  the  return  of  the  writ  of  habeas 
corpus  in  Terry's  Case,  it  appearing  that  he  was  in  custody  by 
virtue  of  a  judgment  of  the  United  States  circuit  court,  it 
declined  to  require  the  sheriff  to  produce  his  body.  As  the 
powers  and  duties  of  the  state  and  national  courts  are  by  no 
means  reciprocal,  in  this  class  of  cases,  so,  they  are  not  recip- 
rocal, in  the  matter  of  territorial  jurisdiction  mentioned,  as 
claimed  on  the  part  of  the  state.  The  constitution  and  laws  of 
the  United  States,  as  to  those  matters  wherein  they  are  supreme, 
extend  over  every  foot  of  the  territories  of  the  United  States, 
and  the  jurisdiction  of  its  courts,  to  enforce  rights  derived 
thereunder,  is  as  extensive,  as  the  territory  to  which  they  are 
applicable. 

In  Siebobrs  Case,  100  U.  S.  394,  395,  the  supreme  court,  in 
reply  to  an  argument  in  favor  of  a  wide  extension  of  state 
rights,  uses  the  following  language,  peculiarly  applicable  to  the 
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point  DOW  under  consideration:  ^^ Somewhat  akin  to  the  argu- 
ment which  has  been  considered  is  the  objection,  that  the  deputy 
marshals  authorized  by  the  act  of  Congress  to  be  created  and  to 
attend  the  elections  are  aiUhorized  to  keep  the  peace;  and  that 
this  is  a  duty  which  belongs  to  the  state  authorities  alone.  It 
is  argued  thai  the  pj'eservation  of  peace  and  good  order  in  society 
is  not  within  the  powers  confided  to  the  government  of  the  United 
StateSy  bvt  belongs  exclusively  to  the  states.  Here,  again,  we  are 
met  with  the  theory  that  the  government  of  the  United  States 
does  not  rest  upon  the  soil  and  territory  of  the  country.  We 
think  that  this  theory  is  founded  on  an  entire  misconception  of 
the  nature  and  powers  of  that  government.  We  hold  it  to  be 
an  incontrovertible  principle,  that  the  government  of  the  United 
States  may,  by  means  of  physical  force,  exercised  through  its 
official  agents,  execute  on  every  foot  of  American  soil  the 
powers  and  functions  that  belong  to  it.  This,  necessarily, 
involves  the  power  to  command  obedience  to  its  laws,  and 
hence  the  power  to  keep  the  peace  to  that  extent.  This  power 
to  enforce  its  laws,  and  to  execute  its  functions  in  all  places,  does 
not  derogate  from  the  power  of  the  state  to  execute  its  laws, 
at  the  same  time,  and  in  the  same  places.  The  one  does  not 
exclude  the  other,  except  where  both  cannot  be  executed  at  the 
same  time.  In  that  case  the  words  of  the  constitution  itself 
show  which  is  to  yield.  *This  constitution,  and  all  laws  which 
shall  be  made  in  pursuance  thereof,  shall  ....  be  the  supreme 
law  of  the  land.'"  And  again :  "  The  argument  is  based  on  a 
strained  and  impracticable  view  of  the  nature  and  powers  of  the 
national  government.  It  miLst  execute  its  powers  or  it  is  no  gov^ 
emmefit  It  must  execute  tliem  mi  the  land  as  well  as  on  the  sea, 
on  things  as  well  as  on  persons.  Andy  to  do  this,  it  must  neces- 
sarily have  the  power  to  command  obedience,  to  preserve  order,  and 
keep  the  peace;  and  no  person  or  power  in  this  land  has  the  rigid 
to  resist  or  questimi  its  auihoiity,  so  long  as  it  keeps  within  the 
bounds  of  its  jurisdiction,'^     (100  U.  S.  396.) 

The  power  to  keep  the  peace  is  a  police  power,  and  the  United 
States  have  the  power  to  keep  the  peace  in  matters  affecting  their 
sovereignty — the  national  peace.  There  can  be  no  doubt,  then, 
that  the  jurisdiction  of  the  United  States  is  not  affected,  by  reason 
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of  the  place — the  locality — where  the  homicide  occurred.  If 
the  locality  is  a  necessary  element  of  jurisdiction,  a  majority  of 
the  offenses  created  by  the  statutes  would  be  out  of  their  juris- 
diction, and  the  statutes  creating  such  offenses  would  be  nullities, 
and  practically  useless.  For  example,  for  a  quarter  of  a  century, 
the  United  States  courts  in  this  state  were  held  in  rented  build- 
ings owned  by  private  parties.  They  had  no  jurisdiction  over 
them  under  the  provision  of  section  8,  article  1,  of  the  national 
Constitution;  and  no  jurisdiction  other  than  that  had  over  other 
portions  of  the  country  to  which  the  constitution  and  its  laws 
extended.  Had  an  assault  been  committed  in  open  court,  upon 
the  judge,  in  one  of  these  buildings,  and  the  assailing  party 
been  slain  by  the  marshal  in  protecting  the  judge,  under  circum- 
stances excusing,  or  justifying  the  homicide,  would  it  be  pre- 
tended, that  the  court  wojild  have  no  jurisdiction  to  protect 
him  from  interference  by  the  state  government?  Or,  have  the 
United  States,  and  their  courts,  no  jurisdiction  over  the  offense 
of  resisting  a  United  States  marshal  in  the  lawful  execution  of 
the  process  of  the  courts?  or  over  the  crime  of  counterfeiting 
the  coin,  or  forging  the  bonds,  or  other  securities  of  the  United 
States,  or  other  offenses  against  the  laws,  unless  the  offense  is 
committed  in  a  place  under  the  exclusive  jurisdiction  of  the 
United  States?     Such  a  claim  would  be  preposterous. 

In  the  case  of  Tennessee  v.  Davis,  supi-a,  the  defendant  was 
indicted  for  murder  in  killing  one  Haynes,  while  he  was  engaged 
in  discharging  his  duties  as  a  deputy  collector  of  internal  reve- 
nue of  the  United  Slates,  and  which  killing  Davis  claimed  was 
in  self-defense.  The  case  was  removed  to  the  circuit  court  of 
the  United  States,  under  section  643,  Revised  Statutes.  It  was 
contendal,  that  this  act  was  an  encroachment  upon  state  rights, 
since  it  took  away  the  right  of  the  state,  to  determine,  and  exe- 
cute its  own  criminal  laws;  and  was,  therefore,  unconstitutional. 
The  supreme  court  sustained  the  act.  It  was  held  "that  the 
United  States  is  a  government  with  authority  extending  over 
all  the  territory  of  the  Union,  acting  upon  the  state,  and  the 
people  of  the  state."     In  deciding  the  case,  the  court  said : — 

"As  was  said  in  Martin  v.  Hunter,  1  Wheat.  363,  the  'gen- 
eral government  must  cease  to  exist  whenever  it  loses  the  power 
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of  protecting  itself  in  the  exercise  of  its  constitutional  powers/ 
It  can  act  only  through  its  officers  and  agents,  and  they  must 
act  within  the  states.  If,  when  thus  acting,  and  within  the 
scope  of  their  authority,  those  officers  can  be  arrested  and 
brought  to  trial  in  a  state  court,  for  an  alleged  offense  against 
the  laws  of  the  state,  yet  warranted  by  the  federal  authority 
they  possess,  and  if  the  general  government  is  powerless  to 
interfere  at  once  for  their  protection;  if  their  protection  must 
be  left  to  the  action  of  the  state  court,  —  the  ojierations  of  the 
general  government  may  at  any  time  be  arrested  at  the  will 
of  one  of  its  members.  The  legislation  of  a  state  may  be 
unfriendly.  It  may  affix  penalties  to  acts  done  under  the 
immediate  direction  of  the  national  government,  and  in  obedi- 
ence to  its  laws.  ,It  may  deny  the  authority  conferred  by  those 
laws.  The  state  court  may  administer  not  only  the  laws  of  the 
state,  but  equally  fe<leral  law,  in  such  a  manner  as  to  paralyze 
the  operations  of  the  government.  And  even  if,  after  trial  and 
final  judgment  in  the  state  court,  a  case  can  be  brought  into  the 
United  States  court  for  review,  the  officer  is  miihdraum  jrom  the 
discharge  of  his  duty  during  the  pendency  of  the  pi'osecuiion,  and 
the  exercise  of  achiowkdged  federal  power  aiiresied.  We  do  not 
think  such  an  element  of  weakness  is  to  be  found  in  the  con- 
stitution. The  United  States  is  a  government,  with  authority 
extending  over  the  whole  territory  of  the  Union,  acting  upou 
the  states  and  upon  the  people  of  the  states.  While  it  is  limited 
in  the  number  of  its  powers,  so  far  as  its  sovereignty  extends,  it 
is  supreme.  No  state  government  can  exclude  it  from  the 
exercise  of  any  authority  conferred  upon  it  by  the  consti- 
tution, obstruct  its  authorized  officers  against  its  will,  or  with- 
hold from  it,  for  a  moment,  tlie  cognizance  of  any  subject 
which  that  instrument  has  committed  to  it."  {^Tennessee  v. 
Davis,  100  U.  S.  262,  263.) 

These  expositions  of  the  territorial  extent  of  the  jurisdiction 
of  the  general  government  are  authoritative,  and  conclusive; 
and  the  result,  is,  that  wherever  the  constitution  and  laws  of 
the  United  States  operate,  at  all,  the  state  laws  in  conflict 
with  them  are  subordinate,  and  those  of  the  United  States  are 
supreme,  and  paramount.     Numerous  cases  are  reported  in  the 
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books,  wherein  parties  arrested  for  offenses  under  the  state  laws, 
for  acts  performed  in  the  discharge  of  duties  imposed  by  the  laws 
of  the  United  States,  have  been  discharged  from  imprisonment  on 
habeas  corpus  by  the  United  States  courts,  in  consonance  with 
these  principles,  now,  authoritatively,  established  by  the  supreme 
court  of  the  United  States,  in  the  cases  cited,  and  others  in  the 
same  line.  Thus,  in  BJx  pai^e  Jenkins,  and  others,  do])uty 
United  States  marshals,  who  were  arrested  on  the  warrant  of  a 
justice  of  the  peace  in  Pennsylvania,  for  shooting  and  wotind- 
ing  a  negro,  who  resisted  an  arrest  attempted  under  a  warrant 
issued  by  the  United  States  court  for  a  fugitive  slave,  Mr.  Jus- 
tice Grier  of  the  United  States  circuit  court,  took  jurisdiction 
and  discharged  the  petitioners,  under  the  act  of  1835,  since 
carried  into  the  Revised  Statutes,  as  part  of  section  753,  under 
which  this  case  arises.  After  their  discharge,  they  were  arrested 
again,  in  a  suit  by  the  negro  for  trespass,  upon  a  warrant  issued 
by  a  judge  of  the  supreme  court  of  Pennsylvania,  and  again  dis- 
charged on  habeas  corpus  by  the  Uniteil  States  circuit  court. 
After  this  they  were  indicted  for  the  shooting,  and  wounding 
of  the  negro,  by  the  grand  jury  of  Luzerne  County,  and  a 
third  time  released  on  habeas  coqnis.  (2  Wall.  Jr.  521,  et 
seq.)  In  the  first  of  these  cases  Mr.  Justice  Grier,  observes: 
"What,  then,  have  we  power  to  do  on  the  return  of  the  writ? 
The  writ  of  habeas  corpus  is  a  high  prerogative  writ  known  to 
the  common  law,  the  great  object  of  which  is  the  liberation  of 
those  who  may  be  in  prison  without  sufficient  cause.  It  is  in 
the  nature  of  a  writ  of  error,  to  examine  the  legality  of  the 
commitment.  It  brings  the  body  of  the  prisoner  up,  together 
with  the  cause  of  his  commitment.     The  court  can,  undoubtoilly, 

inquire  into  the  sufficiency  of  that  cause Warrants  of 

arrest  issued  on  the  application  of  private  informers,  may  show 
on  their  face  a  prima  facie  charge  sufficient  to  give  jurisdiction 
to  the  justice;  but  it  may  be  founded  on  mistake,  ignorance, 
malice,  or  perjury.  To  put  a  case  very  similar  to  the  present 
— A  tells  B  that  he  has  seen  C  kill  D.  B  runs  off  to  a  justice, 
swears  to  the  murder  boldly,  without  any  knowledge  of  the 
facts,  and  takes  out  a  warrant  for  C,  who  is  arrested  and 
imprisoned  in  consequence  thereof.     C  prays  a  habeas  corpus, 
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and  shows  that  he  was  the  sheriff  of  the  county,  and  hanged  D 
in  pursuance  of  a  legal  warrant.  If  a  court  could  not  discharge 
a  prisoner  in  such  a  case  because  the  warrant  was  regular  on  its 
face  the  writ  of  habeas  corpus  is  of  little  use.  The  authority 
conferred  on  the  judges  of  the  Uuited  States  by  this  act  of  Con- 
gress gives  them  all  the  power  that  any  other  court  could  exer- 
cise under  the  writ  of  habeas  corpus,  or  gives  them  none  at  all. 
If  under  such  a  writ  they  may  not  discharge  their  officer,  when 
imprisoned  'by  any  authority,'  for  an  act  done  in  pursuance  of 
a  law  of  the  United  States,  it  would  be  impossible  to  discover 
for  what  useful  purpose  the  act  was  passed.  Is  the  prisoner 
to  be  brought  before  them  only  that  they  may  acknowledge  their 
lUter  impotence  to  pi'oted  lUmf  .  ^  ,  ." 

In  Ex  parte  Robinson,  6  McLean,  355,  Mr.  Justice  McLean 
held  that "  a  writ  of  habeas  corpus  may  issue  to  relieve  an  officer 
of  the  federal  government  who  has  been  imprisoned  under  state 
authority  for  the  performance  of  his  duty."  In  the  course  of 
the  decision  the  learned  justice  observes:  "It  is  a  general  prin- 
ciple of  law,  to  wlkich  I  know  of  no  exception,  that  the  laws  of 
every  government  shall  be  construed  by  itself;  and  such  con- 
struction is  acted  upon  by  'the  judiciary  of  all  other  countries. 
By  the  federal  constitution  the  judicial  power  of  the  Uuited 
States  is  declared  to  be  vested  in  one  supreme  court,  and  in 
such  inferior  courts  as  the  Congress  may  from  time  to  time 
ordain  and  establish.'  Under  this  provision  the  judiciary  of  the 
Union  gives  a  construction  to  the  laws  which  is  obligatory  on 
the  state  tribunals.  The  constitution  again  declares:  'The  con- 
stitution, and  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof,  and  all  treaties  made  or  which  shall  be  mada 
under  the  authority  of  the  United  States,  shall  be  the  supreme 
law  of  the  land ;  and  the  judges  in  every  state  shall  be  bound 
thereby,  anything  in  the  constitution  or  laws  of  any  state  to  the 
contrary  notwithstanding.' '^     (6  McLean,  362.) 

Thus,  it  is  the  exclusive  prerogative  of  the  national  courts 
to,  finally,  determine,  whether  an  act  performed  by  one  .of  the 
officers  of  the  United  States,  and,  especially,  an  officer  of  the 
court  itself,  is  done  in  pursuance  of  a  law  of  the  United  States, 
•r  whether,  when  under  arrest  for  acts  performed  in  connection 
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with  hia  office,  be  is  "id  custody  in  riolation  of  the  constitution, 
or  of  a  law  of  the  United  States/^ 

In  the  case  of  United  SUdea  v.  Jailer  of  Fayette  Couniyy  2 
Abb.  U.  S.  265,  a  special  deputy  United  Statea  marshal  was 
arrested,  under  the  state  laws^  on  a  ciiarge  of  murder,  for  a 
homicide  committed  by  him  iu  attempting  to  arrest  one,  Cull, 
upon  a  warrant  issued  by  a  commissioner  of  the  United  States 
circuit  court,  for  offenses  charged  to  have  been  committed  under 
the  internal  revenue  laws.  Upon  the  hearing,  the  United  States 
circuit  court  found,  that  the  homicide  was  committed  in  the 
performance  of  "an  act  done  in  pursuance  of  a  law  of  the 
United  States,  or  of  a  process  of  a  court  or  judge  of  the  same,'' 
and  discharged  the  petitioner.  The  question  of  the  jurisdiction 
of  the  court,  and  the  facts,  were,  elaborately,  discussetl.  So, 
in  Re  Banisey,  2  Flip.  451,  the  prisoner  was  a  deputy  United 
States  marshal,  in  custody  by  order  of  a  state  court,  on  a  charge 
of  murder,  the  homicide  having  been  committed  in  an  attempt 
to  arrest,  upon  a  warrant  issued  by  the  United  States  courts,  the 
party  slain.  The  court  found  that  the  act  was  done  in  pursu- 
ance of  a  law  of  the  United  States;  that  petitioner  was  justified 
in  the  act  which  he  performed,  and  discharged  him.  (See,  also, 
to  the  same  effect,  Iti  re  Neill,  8  Blatchf.  167;  In  re  Farrandy  1 
Abb.  U.  S.  140;  Case  of  Electoral  College,  1  Hughes,  571;  In 
re  Hurst,  2  Flip.  510;  and  cases  collected  in  29  Myers  Fed. 
Dec.  678.)  Thus,  it  ap|)ears  to  be  settled,  beyond  controversy, 
that,  where  a  party  is  in  custody  by  state  authority,  for  an  act 
done,  or  omitted  to  be  done,  in  pursuance  of  any  specific 
provision  of  a  statute  of  the  United  States,  imposing  a  duty 
upon  him,  or  for  an  act  performed  justifiable  by  the  circum- 
stances of  the  case,  in  order  to  enable  him  to  perform  tliat  duty, 
or  in  the  execution  of  any  onler,  or  process,  or  decree,  of  a  court 
of  the  United  States,  or  of  a  judge  thereof,  the  courts  of  the 
United  States  have  jurisdiction  to  discharge  him  on  habeas 
corpus,  under  section  753  of  the  Revised  Statutes.  In  such  a 
case,  tke  laws  of  the  United  States  are  supreme,  and  the  act  can- 
not be  an  offense  against  the  laws  of  the  state,  and,  as  we  have 
before  seen,  whether  an  act  is  performed  in  pursuance  of  a  law 
of  the  United  States,  is  a  question  exclusively  for  the  United 
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States  courts  to,  authoritatively,  and,  conclusively,  determine. 
They  must  interpret  finally  the  laws  of  the  United  States. 
With  their  decision  the  state  cannot  interfere.  When  the 
United  States  courts  have  spoken  on  the  subject,  the  state  has 
nothing  more  to  do  with  it. 

The  only  remaining  questions  to  determine  are:  (1)  Was 
the  homicide,  now  in  question,  committed  by  petitioner,  while 
acting  in  discharge  of  a  duty  imposed  upon  him  by  the  consti- 
tution, or  laws  of  the  United  States,  within  the  meaning  ot 
section  753  of  the  Revised  Statutes?  (2)  Was  the  homicide 
necessary,  or  was  it  reasonably  apparent  to  the  mind  of  the  peti- 
tioner, at  the  time,  and  under  the  circumstances  then  existing, 
that  the  killing  was  necessary  in  order  to  a  full  and  complete 
discharge  of  such  duty? 

It  is  urged  that  there  is  no  statute,  which,  specifically,  makes 
it  the  duty  of  a  marshal,  or  a  deputy  marshal,  to  protect  the 
judges  of  the  United  States  courts,  while  out. of  the  court-room, 
traveling  from  one  point  to  another  in  the  circuit,  on  official 
business,  from  the  violence  of  litigants,  who  have  become 
offended  at  adverse  decisions  made  by  such  judges  in  the  per- 
formance of  their  judicial  duties,  and  that  marshals,  or  deputies, 
so  engaged,  are  not  within  the  provisions  of  section  753  of  the 
Revised  Statutes.  It  will  be  observed,  that  the  language  of  the 
provision  of  section  753,  is,  ''an  act  done  •  ...  in  pursuance 
of  a  law  of  the  United  States/'  not  in  pursuance  of  a  statute  of 
the  United  States. 

The  statutes  of  Congress,  in  their  express  provisions,  do  not 
present  all  the  law  of  the  United  States.  Their  incidents  and 
implications  are  as  much  a  part  of  the  law  as  their  express  pro- 
visions. When  they  prescribe  duties,  provide  for  the  accom- 
plishment of  certain  designatal  objects,  or  confer  authority  in 
general  terms,  they  carry  with  them  all  the  powers  Cbsential  to 
effect  the  ends  designed. 

Says  the  supreme  court  in  Tenyiessee  v.  Davisy  100  U.  S.  264, 
quoting  with  approbation  from  Chief  Justice  Marshall*:  '*It 
is  not  unusual  for  a  legislative  act  to  involve  consequences 
which  are  not  expressed.  An  officer,  for  example,  is  ordered 
to  arrest  an  individual.     It  is  not  necessary,  nor  is  it  usual,  to 
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say  that  he  shall  not  be  punished  for  obeying  this  order.  His 
security  is  implied  in  the  order  itself.  It  is  no  unusual  thing 
for  an  act  of  Congress  to  imply,  without  expressing,  this  very 

exemption    from   state  control The   collectors   of  the 

revenue,  the  carriers  of  the  mail,  the  mint  establishment,  and 
all  those  institutions  which  are  public  in  their  nature,  are 
examples  in  point.  It  has  never  been  doitbied  that  cdl  toho  are 
employed  in  Hieia  are  protected  while  in  the  line  of  their  duty; 
and  yet  this  protection  is  not  expressed  in  any  act  of  Congress, 
It  is  incidental  to,  and  is  implied,  in  the  several  acts  by  which 
those  institutions  are  created;  and  is  secureil  to  the  individuals 
employed  in  them  by  the  judicial  power  alone;  that  is,  the 
judicial  power  is  the  instrument  employed  by  the  government 
in  administering  this  security." 

If  the  officers  referred  to  in  the  preceding  passage  are  to  be 
protected,  while  in  the  line  of  their  duty,  without  any  special 
law,  or  statute,  requiring  such  protection,  are  not  the  jud^s 
of  the  courts  —  the  principal  officers  in  a  department  of  the 
government  second  to  no  other — also  to  be  protected,  and  are 
not  their  executive  subordinates  —  the  marshals,  and  their 
deputies  —  to  be  shielded  from  harm  by  the  national  laws, 
while  honestly  engaged  in  protecting  the  heads  of  the  courts 
from  assassination?  When  it  was  argued  in  SlebokVs  Oase^ 
that,  it  was  not  in  the  power  of  the  Uniteil  States  to  authorize 
the  United  States  marshals  to  ^^keep  ilie  peace"  at  congressixynal 
elections^  ^Hliat  the  preservation  of  peace  and  good  order  in  society 
is  not  mithin  the  powers  confided  to  the  government  of  Uie  United 
StateSf  bid  belonged  exdxmvely  to  tlie  state,"  we  have  seen  the 
answer  of  the  supreme  court  to  that  argument,  in  cases  where 
the  rights  and  interests  of  the  United  States  government  were 
involved  in  the  matter  of  keeping  the  peace,  "  We  hold  it  to  be 
an  incontrovertible  principle,"  said  the  court,  "that  the  govern- 
ment of  the  United  States,  may,  by  means  of  physical  force, 
exercised  through  its  official  agents,  execute  on  every  foot  of 
American  soil  the  powers  and  functions  that  belong  to  it.  This, 
necessarily,  involves  the  power  to  command  obedience  to  its 
laws,  and  hence  the  power  to  keep  tlie  peace  to  thai  extent"  And 
again :  "  Why  do  we  have  marshals  at  all  if  they  cannot  physic- 
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ally  lay  their  liauds  on  persons  and  things  in  the  performance 
of  their  pro[)er  duties?  What  functions  can  they  perform,  it 
they  cannot  use  force?  In  executing  the  processes  of  the  courts, 
must  they  call  upon  the  nearest  constable  for  protection?  Must 
they  rely  upon  him  to  use  the  requisite  compulsion,  and  to  keep 
the  peace  whilst  they  are  soliciting  and  entreating  the  parties 
and  by-standers  to  allow  the  law  to  take  its  course?  This  is 
the  necessary  consequence  of  the  positions  that  are  assumed. 
If  we  indulge  in  such  impracticable  views  as  these,  and  keep 
on  refining  and  re-refining,  we  shall  drive  the  national  govern- 
ment out  of  the  United  States,  and  relegate  it  to  the  District 
of  Columbia,  or  perhaps  some  foreign  soil.  We  shall  bring  it 
back  to  a  condition  of  greater  helpleasness  than  that  of  the  old 
confederation."     {SiebohVs  Qise,  100  U.  S.  395,  396.) 

In  this  particular  case,  the  petitioner,  long  before  he  reached 
Lathrop,  endeavored,  through  the  conductor  of  the  train,  and 
the  proprietor  of  the  eating-liouse,  at  that  place,  to  have  a  co?i- 
stahle  in  readiness,  on  the  arrival  of  the  train,  to  keep  the  peace^ 
but  without  success.  When  too  late  to  prevent  the  tragedy, 
the  constable  appeareil,  and  arrested  the  petitioner,  for  perform- 
ing the  duty,  which  it  is,  now  claimed,  devolved,  exclusively, 
upon  himself,  or  some  other  peace  officer  of  the  state.  Had 
the  United  States,  in  this  instance,  relied  upon  another  govern- 
ment—  the  state  of  California  —  to  keep  the  peace,  as  to  one 
of  their  most  venerable  and  distinguished  officers — one  of  the 
judges  of  their  highest  court — in  relation  to  matters  concern- 
ing the  performance  of  his  official  duties,  they  would  have 
leaned  upon  a  broken  reed ;  and  there  would,  now,  in  all  prob- 
ability, be  a  vacancy  on  the  bench  of  one  of  the  most  august 
judicial  tribunals  in  the  worhl,  and  the  deceased  —  the  would- 
be  assassin  —  might,  j)erha[>s,  be  a  tenant  of  the  Stockton  jail, 
to  be  disposed  of  by  another  government.  The  case  affords  a 
striking  illustration  of  the  necessity  for  the  United  States  to 
protect  their  own  officers,  while  in  the  discharge  of  their  duties, 
and,  by  such  protection,  protect  the  nation  it.'^elf.  The  result 
was,  that,  instead  of  arresting  the  conspirator  in  the  contem- 
plated murder — the  wife  of  the  deceased,  armed  with  a  loaded 
revolver,  till  relieved  of  it  by  a  citizen — threatening  death  to 
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Justice  Field,  calling  upon  the  by-staoders  to  aid  her,  and 
attempting  to  enter  the  car,  with  the  avowed  pur[M)8e  of  com- 
passing his  death,  the  officer  of  the  United  States,  assigned  by 
his  government  to  the  special  duty  of  protecting  the  justice's 
life  against  these  very  parties,  while  ij  the  actual  performance 
of  the  duties,  so  assigned  him,  was,  himself,  arrested,  without 
warrant,  and  disarmed  by  an  inferior  officer  of  the  state,  and 
interrupted  in  the  discharge  of  those  momentous  duties,  thereby, 
leaving  his  charge  helpless,  and  without  the  protection  pro- 
vided by  the  government  he  was  serving,  at  a  time  when  such 
protection  seemed  most  Dee<led.  Had  Neagle  been  a  deputy 
sijeriff  of  San  Joaquin  County,  assigned,  by  his  superior,  to 
this  very  duty  of  protecting  the  life  of  Justice  Field,  under 
the  state  laws,  and,  in  the  i^erformauce  of  his  duties,  committed 
the  homicide  in  all  other  res[>ects  under  precisely  the  same 
circumstances,  would  he  have  been  arrested  by  the  constable 
of  Lathrop,  without  a  warrant,  and  disarmed  with  such  incon- 
siderate haste,  and,  thereby,  prevented  from  further  performing 
his  duty  to  protect  the  life  and  person  of  Justice  Field,  leav- 
ing him  to  pursue  the  remainder  of  his  journey  without  pro- 
tection? Yet  the  constable  was  informed,  that  Neagle  was 
acting  as  a  deputy  United  States  marshal,  under  the  orders  of 
his  superiors,  for  the  protection  of  the  life  and  person  of  a  jus- 
tice of  the  supreme  court  of  the  United  States. 

We  do  not  wish  to  be  regarded  as,  now,  calmly,  and  deliber- 
ately, looking  back  u[>on  the  scene,  and  sitting  in  judgment 
upon  the  action  of  the  constable,  or  as  {vassing  censure  upon  his 
zeal.  He,  doubtless,  in  the  emergency,  where  time  for  consider- 
ation was  short,  and  the  facts  not  fully  appreciated,  acted  ac- 
cording to  the  best  dictates  of  his  judgment,  necessarily,  hastily 
formed.  But  when  the  state  now  comes  in,  after  an  arrest 
upon  a  warrant  issued  upon  such  flimsy  testimony  as  that  pre- 
sented, and,  deliberately,  claims  the  exclusive  right  to  sit  in 
judgment  u])on  the  acts  of  the  United  States  deputy  mai-slial, 
performed  not  upon  his  own  interpretation  of  the  law,  but 
upon  that  of  the  attorney-general  of  the  United  States,  who 
may  be  presumed  to  possess  some  knowledge  of  his  powers  and 
duties,  it  is  well  to  consider  the  circumstances  from  a  stand* 
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point  presenting  a  view  of  both  sides  of  the  question.  In 
matters  of  the  public  peaoe,  in  which  the  national  govern- 
ment is  eonoerned^  the  marshals  and  deputy  marshals,  within 
the  scope  of  their  authority,  are  nationai  peace  officerSf  with  all 
the  statutory  and  common-law  powers  appertaining  to  peaoe 
officers.  Is  not  the  national  public  peace  involved,  when  a 
deadly  assault  is,  unexpectedly,  made  upon  a  judge  in  open 
court,  in  which  the  marshal,  and  his  deputies,  seeing  the  as- 
sault, are  both  authorized,  and  bound,  on  their  own  motion, 
without  any  previous  order  or  command,  to  interpose,  and  use 
sufficient  force  to  quell  the  disturbance,  and  subdue  the  parties 
making  it?  Yet  where  is  there  any  specific  provision  of  the 
statute  imposing  that  duty  upon  them  ?  The  marshal  is  required 
to  attend  court,  but  it  is  not  provided  what  he  shall  do  in 
court.  To  what  end  shall  he  be  in  court,  if  not  to  keep  order, 
and,  if  necessary,  to  protect  the  judges  from  violence,  by  force, 
or  any  practicable  means?  But  there  is  no  statute  requiring 
it  in  terras.  The  general  duties  of  marshals  are  provided  for 
in  section  787,  which  reads  as  follows :  "  It  shall  be  the  duty 
of  the  marshal  of  each  district  to  attend  the  district  and  circuit 
courts  when  sitting  therein,  and  execute  throughout  the  dis- 
trict, all  lawful  precepts  directed  to  him,  and  issued  under  the 
authority  of  the  United  States ;  and  he  shall  have  power  to  com- 
mand all  necessary  assistance  in  the  execution  of  his  duty." 

There  is  no  more  authority  specifically  conferred  upon  the 
marshal  by  this  section  to  protect  the  judge  from  assassination, 
in  open  court,  without  a  specific  order  or  command,  than  there 
is  to  protect  him  out  of  court,  when  on  the  way  from  one  court 
to  another,  in  the  discharge  of  his  official  duties.  And  the 
assassination  in  court,  as  well  as  out  of  it,  might  well  be 
accomplished  before  the  judge  would  be  aware  of  his  danger, 
and  before  it  would  be  possible  to  give  a  command  or  order  to 
the  marshal  for  his  protection.  The  authority  exists  in  the  one 
case,  as  in  the  other,  from  the  nature  of  the  office,  and  the 
powers  arising  under  the  common  law,  recognized  and  in  use 
in  the  country,  and  in  the  nature  of  things,  inherent  in  the 
office.  The  very  idea  of  a  government  composed  of  executive, 
legislative;  and  judicial  departments,  necessarily,  comprehends, 
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the  power  to  do  all  things  through  its  appropriate  officers  and 
agents,  within  the  sco])e  of  its  general  goverraeutal  purposes 
and  powers,  requisite  to  preserve  its  existence,  protect  it,  and 
its  ministers,  and  give  it  complete  efficiency  in  all  its  parts.  It 
necessarily  and  inherently  includes  power  in  its  executive  depart- 
ment to  enforce  the  laws,  keep  the  national  peace  with  regard 
to  its  officers  while  in  the  line  of  their  duty,  and  protect  by  its 
all-powerful  arm  all  the  other  departments,  and  the  officers,  and 
instrumentalities  necessary  to  their  efficiency,  while  engaged  in 
the  discharge  of  their  duties.  In  language  attributed  to  Mr. 
ex-Secretary  Bayard,  used  with  reference  to  this  very  case, 
which  we  quote,  not  as  a  controlling,  judicial  authority,  but 
for  its  intrinsic,  sound,  common  sense :  *'  The  robust  and  es- 
sential principle  must  be  recognized  and  proclaimed,  that  tl.e 
inherent  powers  of  every  government  which  is  sufficient  to 
authorize  and  enforce  the  judgment  of  its  courts,  are,  equally, 
and  at  all  times,  and  in  all  places,  sufficient  to  protect  the  indi- 
vidual judge,  who  fearlessly  and  conscientiously  in  the  discharge 
of  his  duty,  pronounces  those  judgments.'^ 

Our  jurisprudence  is  derived  from,  and  founded  upon,  that  of 
England,  and  our  judges  and  officers  are  substantially  the  same. 
They  have  corresiwnding  duties  imposed  upon  them,  and  inher- 
ently possess  corresponding  executive  powers,  to  enable  them 
to  effectively  jjerform  their  duties.  From  the  foundation  of 
our  government,  many  of  their  common-law  duties  have  been 
performed,  and  common-law  powers  exercised  without  specific 
or  statutory  direction,  and  without  question ;  and  the  common- 
law  principles  governing  them,  except  so  far  as  inapplicable,  or 
modified  by  statute,  still  remain  in  force.  The  observation  of 
the  supreme  court  of  California,  in  the  Estate  of  Apple,  Qij  Cal. 
434,  in  which  state  a  co<le  has  been  adopted  with  resjiect  to  the 
common  law  not  abrogated  or  modified  by  the  code,  is  applica- 
ble here.  Said  the  court:  "The  code  establishes  the  law  of 
this  state  respecting  the  subjects  to  which  it  relates;  but  this, 
of  course,  does  not  mean  that  there  is  no  law  with  respect  to 
such  subjects  except  that  embodied  in  the  code.  When  the  code 
speaks,  its  provisions  are  controlling,  and  they  are  to  be  liber- 
ally construed,  with  a  view  to  effect  its  objects  and  promote  jus- 
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tice,  the  rule  of  the  commoQ  law  that  statutes  in  derogation 
thereof  are  to  be  strictly  construed  having  been  abolished  here; 
but  where  the  code  is  silent,  the  common  law  governs." 

So  here,  where  the  duties  of  the  marshal  are  not  limited,  or 
specifically  defined,  by  the  statute,  we  must  look  to  the  powers 
and  duties  of  sheriffs  at  common  law  for  them,  so  far  as  those 
duties  come  within  the  purposes,  and  pow^ers  of  the  national 
government.  There  are  many  acts,  and  duties,  daily  performed 
by  the  marshals,  and  by  other  officers,  that  are  not  specifically 
pointed  out,  or  defined  by  the  statute.  The  marshals  are  in 
daily  attendance  upon  the  judges,  and  performing  official  duties 
in  their  chambers.  Yet  no  statute,  specifically,  points  out  those 
duties,  or  requires  their  performance.  Indeed,  no  such  places 
as  chambers  for  the  circuit  judges,  or  circuit  justices,  are  men- 
tioned at  all  in  the  statutes.  The  judges'  chambers  do  not 
appear  to  have  any  "local  habitation."  The  justices  of  the 
snpreme  court  at  Washington  have,  in  fact,  no  chambers,  other- 
wise, than,  as  they  study,  and  do  their  work  out  of  court,  at  a 
room  in  their  own  residences.  We  have  in  the  San  Francisco 
court-house  rooms  that  we  call  chambers,  in  which  the  work  of 
the  judges  out  of  court  is,  in  part,  but  not  wholly,  performed. 
We  apprehend  that  the  marshal  would  as  clearly  be  authorized 
to  protect  the  judges  here,  in  chambers,  as  in  the  court-room. 
All  business  done  out  of  court  by  the  judge  is  called  "chamber 
business."  But  it  is  not  necessary  to  be  done  in  what  is  usually 
called  "chambers."  Chamber  business  may  be  done,  and  often 
is  done,  on  the  street,  in  the  judge's  own  house,  at  the  hotel 
where  he  stops,  when  absent  from  home,  or  it  may  be  done  in 
transitu,  on  the  cars,  in  going  from  one  place  to  another,  within 
the  proper  jurisdiction  to  hold  court.  Mr.  Justice  Field 
could,  as  well,  and  as  authoritatively,  issue  a  temporary  injunc- 
tion, grant  a  writ  of  habeas  corpus,  an  order  to  show  cause,  or 
do  any  oth^r  chamber  business  for  the  district  in  the  dining- 
room  at  Lathrop,  or  in  the  cars,  as  at  his  chambers  in  San 
Francisco,  or  in  the  court-room.  He  could  have  made  a  writ 
of  habeas  corpus  returnable  before  himself  on  the  car,  and  law- 
fully heard  and  decided  the  case  while  on  his  passage  to  San 
Francisco.     The  chambers  of  the  judge,  where  chambers  are 
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provided,  are  not  an  element  of  jurisdiction,  but  are  a  con- 
venience to  the  judge,  and  to  suitors — places,  where  the  judge 
at  proper  times  can  be  readily  found,  and  the  business  con- 
veniently transacted.  But  the  chambers  of  the  judge,  as  a  legal 
entity,  are  something  of  a  myth.  For  the  purposes  of  juris- 
diction, the  chambers  of  the  judge  are  wherever  he  happens  to 
be  in  his  circuit  or  district,  when  the  exigencies  of  the  case  call 
for  the  transaction  of  chamber  business,  and  a  judge  is  as  clearly 
engaged  in  the  discharge  of  the  duties  of  his  office,  when  going 
from  one  place  of  holding  court  to  another,  for  the  purpose  of 
holding  court,  and  just  as  much  entitled  to  protection  from  his 
own  government  against  murderous  or  other  assaults,  from  des- 
perate suitors,  on  account  of  his  judicial  action,  as  when  actually 
engaged  in  business  at  chambers,  or  in  holding  court. 

In  England,  whence  we  derive  our  jurisprudence,  the  high 
sheriff  of  the  shire  was  the  keeper  of  the  king's  peace;  that  is 
to  say,  the  keeper  of  the  peace  of  the  sovereignty  which  the  kiwg 
represents.  So  here,  we  take  it,  under  the  authorities  cited,  the 
marshal  is  the  keeper  of  the  peace  of  the  government  of  the 
sovereignty  he  serves,  within  the  scope  of  the  supreme  powers 
of  that  government.  In  England,  in  early  days,  it  was  the  duty 
in  every  shire  of  the  sheriffs  not  only  to  attend  the  courts,  but 
to  attend  the  judges  through  their  circuits.  They  met  the 
judges  at  the  border  of  the  shire,  ap,d  attended  them  until  they 
left  it  at  the  border  of  another.  (Dalt.  Sher.  ch.  98,  p.  369 
[published  in  1682].  See,  also,  40  Alb.  L.  J.  161.)  Such  is, 
also,  understood  to  have  been  the  practice  in  early  days  in  a 
number  of  the  states.  From  the  advancing  state  of  civilization, 
this  practice  has,  doubtless,  generally  become  unnecessary  for 
the  safety  of  the  judges,  and  it  has  fallen  into  desuetude.  But 
it  does  not  follow,  that  the  power  to  thus  protect  them  has  been 
abolished,  or  become  extinguished.  It  simply  remains  latent, 
or  dormant,  ready  to  be  called  into  action,  whenever  the  exi- 
gencies of  the  case,  or  times,  require  it.  And  how  could  there 
pos«iibly  be  a  more  urgent  occasion  for  reviving  the  practice, 
and  calling  it  into  action,  than  the  recent  journey  of  Justice 
Field  to  Los  Angeles  and  return,  on  official  business? 
^   Upon  general,  immutable  principles,  the  power  must,  neces* 
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sarily,  be  luherent  in  the  executive  department  of  any  govern- 
meut  worthy  the  name  of  government^  to  protect  itself  in  all 
matters  to  which  its  authority  extends,  and  this^  necessarily^ 
involves  the  power  to  protect  all  the  agencies  and  instrumen- 
talities necessary  to  accomplish  the  objects  and  purposes  of  that 
government.  In  the  national  government  of  the  United  States, 
the  judiciary  constitutes  one  of  its  most  important  branches. 
Unlike  the  judiciary  of  other  nations,  it  is  invested  with  the 
jurisdiction  to  pass,  finally,  and,  conclusively,  upon  the  powers 
of  the  legislative  and  executive  departments  of  the  government, 
and  to  confine  them  within  their  constitutional  limits.  It  is, 
therefore,  the  balance-wheel  of  the  national  government,  that 
keeps  it  running,  regularly,  and  smoothly,  within  its  proper 
domain.  Impotent,  indeed,  must  be  the  executive  branch  of 
the  government,  if  it  is  not  empowered  to  protect  the  lives  of 
the  judges  of  the  highest  branch  of  its  judiciary,  from  assault 
and  assassination,  on  account  of  their  judicial  decisions,  by 
desperate,  disappointed  litigants,  while  passing  from  point  to 
point  within  their  tefritorial  jurisdiction,  in  the  discharge  of 
their  high  functions  and  duties.  We  cannot  think  the  power 
can  be  wanting,  even  if  there  were  no  constitutional,  or  statu- 
tory provision,  governing  the  case.  It  seems  impossible,  that 
the  national  government  should  be  lefl  to  the  mercy,  good  will, 
or  complacency  of  the  state  to  afford  that  protection  to  its 
judges  that  the  United  States,  if  worthy  to  be  called  a  nation, 
are  bound  themselves  to  furnish. 

As  a  further  example  of  laws,  not  ordained  by  specific  statu- 
tory enactments,  see  those  respecting  punishment  for  contempts. 
For  forty  years  after  the  organization  of  the  national  govern- 
ment, down  to  1831,  there  was  no  statute  which,  specifically, 
defined  contempts  of  court.  {Ex  parte  Robinson,  19  Wall.  510; 
Ex  parte  Teiry,  128  U.  S.  302,  303;  Ex  paiie  Savin,  131  U.  S. 
275.)  But  the  courts,  nevertheless,  exercised  the  power,  neces- 
sarily, from  the  nature  of  things  inherent  in  every  court,  to 
protect  itself,  its  dignity,  and  its  oflBcers,  by  the  punishment  of 
many  acts  as  contempts  of  their  authority;  and  they  deter- 
mined for  themselves,  what  acts  should  constitute  contempts. 
The  first  specific  act  upon  the  subject  passed  by  Congress  was 
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not  an  act  enlarging  the  power  of  the  court,  but  it  was,  on  the 
contrary,  a  restriction  of  the  powers  already  exercised  within 
certain  defined  limits.  The  act  was  passed  at  the  instance  of 
Senator  Buchaunan,  to  limit  the  power  of  the  courts,  there- 
tofore exercised,  to  punish  for  contempts,  as  a  sequel  to  the 
impeachment  of  a  United  States  judge  for  the  district  of  Mis- 
souri. The  act  was  passed  March  2, 1831,  and  is  entitled,  "An 
act  declaratory  of  the  law  concerning  contempts  of  court."  (4 
U.  S.  Stats,  at  Large,  487.)  The  fii'st  section  does  not  grant 
the  power  to  punish  for  contempts,  but  expressly  recognizes  the 
existing  power,  and,  in  express  terms,  thereafter,  limits  the 
power  to  certain  enumerated  cases.  In  order  that  those  who 
were  before  subject  to  punishment  for  contempt  should  not 
escape  the  penalties  due  their  acts,  section  2  of  the  statute 
makes  certain  acts,  before  punishable  as  contempts,  offenses 
against  the  laws  of  the  United  States,  punishable  by  the  less 
summary,  and  more  deliberate  proceeding  on  indictment  and 
trial  by  a  jury.  Many  of  the  acts  under  that  act,  still  recog- 
nized as  punishable  as  contempts,  as  being  necessary  to  the 
prompt  and  summary  vindication  of  the  authority  of  the  court, 
are,  also,  indictable  offenses  under  other  statutes.  In  Ex  parte 
JRobinson,  19  Wall.  510,  the  court  expresses  a  doubt,  as  to  the 
power  of  Congress  to  thus  limit  the  authority  of  the  supreme 
court  to  punish  for  contempts,  which  derives  its  jurisdiction 
directly  from  the  constitution.  Yet,  there  is  no  express  pro- 
vision in  the  constitution  conferring  jurisdiction  to  punish  con- 
tempts. It  is  treated  as  a  power  necessarily  inherent  in  the 
court,  requiring  no  express  authority. 

This  statute  of  1831  has  been  carried  into  the  Revised  Stat- 
utes, section  1  of  that  act  having  been  re-enacted  in  section  725 
of  the  Revised  Statutes,  giving  it  a  granting,  as  well  as  a  re- 
stricting form,  but  in  no  sense  changing  its  purpose  or  mean- 
ing. And  section  2  is  now  found  in  section  5399  of  the  Revised 
Statutes,  as  a  part  of  the  Criminal  Code  of  the  nation.  Did  any- 
body ever  doubt,  or  does  anybody  now  doubt,  that  the  power  of 
the  United  States  courts  to  punish  contempts,  without  any  statu- 
tory definition  of  contempt,  from  the  organization  of  the  gov- 
ernment down  to  1831,  was  just  as  ample,  and  that  it  was  just 
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as  much  a  part  of  the  law  of  the  United  States,  inherently, 
vested  in  the  courts,  as  it  was  after  the  passage  of  the  act  of 
1831,  or  as  it  is  now  under  the  same  provisions  carried  into  the 
Revised  Statutes?  Or  did  anybody  doubt  the  authority  of  the 
courts  to  determine  what  acts  constituted  a  contempt?  Yet 
there  was  no  specific  provision  of  the  statutes  defining  con- 
tempts. It  was  a  power,  however,  necessarily,  inherent  in  the 
courts.  It  is  involved  in  tlie  very  idea  of  a  court,  having 
power  to  administer  the  laws  of  the  land.  It  would  be  impos- 
sible for  courts  to  perform  their  functions  and  administer  the 
laws  without  it.  And  as  so  inherent,  the  power  to  punish  vari- 
ous acts  not  mentioned  as  such,  for  contempt,  was  as  much  a 
part  of  the  law  of  the  United  States  as  if  ordained  by  a  specific 
provision  of  the  statute  of  the  United  States,  and  the  authority 
of  the  mari^ial  to  protect  the  judges  is  a  cognate  power,  also, 
necessarily,  inherent  in  the  office  he  holds.  Thus  there  is  much 
law  of  the  United  States  not  now  found,  in  terms,  in  the  stat- 
utes, but  as  valid  and  binding  upon  the  people,  and  upon  the 
states,  as  if  it  were,  specifically,  and,  definitely,  therein  ex- 
pressed. (See  United  States  v.  Hudson,  7  Cranch,  32-84;  In 
re  Meador,  1  Abb.  U.  S.  324;  In  re  Buckley,  69  Cal.  18.) 

But  we  are  not  without  constitutional  and  statutory  pro- 
visions, broad  enough,  and,  specific  enough,  as  we  think,  to 
cover  the  case.  The  national  constitution,  providing  a  govern- 
ment for  sixty-five  millions  of  people,  covers  but  a  very  few 
pages,  but  it  seems  to  be  amply  sufficient  for  the  purposes 
intended.  Article  2,  section  1,  of  the  national  Constitution  pro- 
vides that,  **  the  executive  ]X)wer  shall  be  vested  in  a  President 
of  the  United  States  of  America."  In  prescribing  the  duties 
of  the  President,  in  the  terse  but  comprehensive  language  of 
section  3,  article  2,  it  provides  that  "he  shall  take  care  that  the 
laws  be  faithfully  executed."  These  provisions  make  him  the 
executive  head  of  the  nation,  and  give  him  all  the  authority 
necessary  to  accomplish  the  purposes  intended  —  all  the  author- 
ity, necessarily,  inherent  in  the  office,  not  otherwise  limited. 
Congress,  in  pursuance  of  powers  vested  in  it,  has  provided  for 
seven  depailments,  as  subordinate  to  the  President,  to  aid  him 
in  performing  the  executive  functions  conferred   upon  him. 
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Section  346  of  the  Revised  Statutes  provides  that  ^'  one  of  the 
executive  departments  shall  be  known  as  the  '  Department  of 
Justice/"  and  that  there  shall  be  "an  attorney-general,  who 
shall  be  the  head  thereof."  He  has  general  sui>ervision  of  the 
executive  branch  of  the  national  judiciary,  and  section  362  pro- 
vides, as  a  portion  of  his  {x>wers  and  duties,  that  "  the  attorney- 
general  shall  exercise  general  superintendence,  and  direction 
over  the  attorneys  and  marshals  of  all  the  districts  of  the  United 
States,  and  territories,  as  to  the  manner  of  discharging  their 
respective  duties ;  and  the  sevemi  district  attorneys  and  mar- 
shals are  required  to  report  to  the  attorney-general  an  account 
of  their  official  proceedings,  and  of  the  state  and  condition  of 
their  respective  offices,  in  such  time  and  manner  as  the  attorney- 
general  may  direct."  Section  788  of  the  Revised  Statutes  pro- 
vides that  "  the  marshals  and  their  deputies  shall  Aarc,  in  each 
state,  the  savxe  powers  in  executing  the  laws  of  the  United  States^ 
as  the  sheinffs  and  their  depviies  in  such  state  may  have,  by  law,  in 
executing  the  laws  tha^eofj^  By  section  817  of  the  Penal  Code 
of  this  state  the  sheriff  is  a  peace  officer.  By  section  4176  of 
the  Political  Code,  he  is  to  presage  Uie  peace,  and  prevent  a7id 
suppress  breaches  of  Hie  peace.  The  marshal  is,  therefore,  in 
accordance  with  the  decision  of  the  supreme  court  already 
referred  to,  and  under  the  provisions  of  the  statute  above  cited, 
"  a  peace  officer, ^^  so  far  as  keeping  the  peace  in  any  matlei*  wherein 
tlie  national  powers  of  tlie  United  States  are  concemedy  and  as  to 
such  matters  he  has  all  tlie  powers  of  the  sheriff,  as  a  peace  officer 
under  tlie  laws  of  tlie  state.  He  is,  in  sudi  mailers,  "  to  preserve 
the  peace,^^  and  ^^ prevent  and  suppress  breaches  of  the  peace,^^ 
An  assault  upon,  or  an  assassination  of,  a  judge  of  the  United 
States  court,  while  engaged  in  any  matter  pertaining  to  his 
official  duties,  on  account,  or  by  reason  of  his  judicial  decisions, 
or  action  in  performing  his  official  duties,  is  a  breach  of  the 
peace,  affecting  the  axUliority  and  interests  of  Hie  United  States, 
and  within  t/ie  jarisdiciion  and  power  of  the  marshal,  or  his 
deputies,  to  prer>ent  as  a  peace  officer  of  the  national  government. 
Such  an  a&sault  is  not  merely  an  assault  upon  the  person  of  the 
judge,  as  a  man.  It  is  an  assault  upon  the  national  judiciary, 
which  he  represents,  and,  through  it,  an  assault  upon  the  author- 
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ity  of  the  nation  itself.  It  is,  necessaidly,  a  breach  of  t/ie  ncUional 
peace.  As  a  national  peace  officer,  under  the  conditions  indi- 
cated, It  is  the  duty  of  the  marshal,  and  his  deputies,  to  prevent 
a  breach  of  the  national  peace  by  an  assault  upon  the  authority 
of  the  United  States,  in  the  person  of  a  judge  of  its  highest 
court,  while  in  the  discharge  of  his  duty.  If  this  be  not  so, 
in  the  language  of  the  supreme  court,  before  cited,  "  why  do 
we  have  marshals,  at  all?"  What  useful  functions  can  they 
perform  in  the  economy  of  the  national  government? 

The  constitution  of  the  United  States  provides  for  a  supreme 
court,  with  jurisdiction  more  extensive,  in  some  particulars, 
than  that  conferred  on  any  other  national,  judicial  tribunal.  If 
the  executive  department  of  the  government  cannot  protect  one 
of  these  judges,  while  in  the  discharge  of  his  duty,  from  assas- 
sination, by  dissatisfieil  suitors,  on  account  of  his  judicial  action, 
then  it  cannot  protect  any  of  them,  and  all  the  members  of  the 
court  may  be  killed,  and  the  court  itself  exterminated,  and  the 
laws  of  the  nation,  by  reason  thereof,  remain  unadministered 
and  unexecuted.  The  power  and  duty  imposed  on  the  President 
to  "take  care  that  the  laws  are  faithfully  executetl,"  necessarily, 
carries  with  it  all  power  and  authority  necessary  to  accomplish 
the  object  sought  to  be  attained,  and,  certainly,  the  power  and 
duty  to  protect  from  the  deadly  assaults  of  desperate  suitors, 
the  lives  of  the  judges  of  the  highest  court  in  the  nation,  while 
engaged  in  the  lawful  discharge  of  their  duties. 

As  we  have  before  seen,  neither  constitution  nor  statutes  can, 
or  do,  anticipate  and  |x>int  out,  specifically,  every  possible  right 
or  duty  to  be  covered  and  secured.  They  must,  necessarily,  be 
general.  In  the  passage  already  cited  from  Tennessee  v.  Davis, 
100  U.  8.  265,  the  supreme  court,  in  speaking  of  certain  officers, 
says:  "It  has  never  been  doubteil,  that  all  who  are  employed 
in  them  are  protected  while  in  the  line  of  their  duty;  and  yet 
this  protection  is  not  expressed  in  any  act  of  Congress.  It  is  inci- 
dental to,  and  is  implied  in,  the  several  acts  by  which  those  insti" 
iutions  are  created;  and  is  secured  to  the  individuals  employed 
in  them  by  the  judicial  power  alone;  that  is,  the  judicial  power 
is  the  instrument  employed  by  the  government  in  administering 
this  security."     And  in   United  States  v.  Macdaniel,  7  Peters, 
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14,  similar  views  were  expressed.  Said  the  court:  "A  practi- 
cal knowledge  of  the  action  of  any  one  of  the  great  departments 
of  the  government  must  convince  every  person  that  the  head  of 
a  department,  in  the  distribution  of  its  duties  and  responsi- 
bilities, is  often  compelled  to  exercise  his  discretion.  He  is 
limited  in  the  exercise  of  his  powers  by  law;  but  it  does  not 
follow  that  he  mud  show  a  statutory  promsion  for  everything  he 
does.  No  govermneni  could  be  admhmtered  on  such  principles* 
....  Tliere  are  numberless  things  which  must  be  done,  that  can 
Tieiiher  be  anticipated  nor  defined,  and  which  are  essential  to  the 
proper  action  of  i/ie  government^' 

These  observations  are  especially  and  forcibly  applicable  to 
the  terse  but  very  comprehensive  provisions  of  the  constitution, 
and  of  the  seveml  statutes  cited,  as  to  the  powers  and  duties  of 
the  President,  the  attorney-general,  and  marshals. 

The  act  of  the  attorney-general,  in  directing  the  United  States 
marshal  to  protect  the  life  of  Mr.  Justice  Field  against  the 
assaults  of  the  deceased,  and  his  wife,  is,  in  legal  contemplation, 
the  act  of  the  President.  The  President  speaks,  and  acts, 
through  the  heads  of  the  several  executive  departments  in  rela- 
tion to  subjects,  which  appertain  to  their  respective  duties. 
They  are  but  the  subordinates  of  the  President,  wielding  his 
power.  (Wilcox  v.  Jackson,  13  Peters,  513;  United  States  v. 
Cutter,  2  Curt.  617.)  In  the  former  case,  relating  to  a  reser- 
vation of  land  by  the  secretary  of  war,  the  court  said :  "  Now, 
although  the  immediate  agent  in  requiring  this  reservation  was 
the  secretary  of  war,  yet  we  feel  justified  in  presuming  that  it 
was  done  by  the  approbation  and  direction  of  the  President. 
The  President  speaks  and  acts  through  the  heads  of  the  several 
departments  in  relation  to  subjects  which  appertain  to  their 
respective  duties."  (See,  also,  7  Opinion  Att'y-Gen.  453-479, 
480,  481;  Confiscation  Cases,  20  Wall.  108,  109;  United  States 
V.  Eliason,  16  Peters,  291.) 

By  section  788,  Revised  Statutes,  and  the  several  provisions 
of  the  statutes  of  California  herein  cited,  the  United  States 
marshal  is  made  a  peace  officer,  and,  as  such,  he  is  authorized 
to  preserve  the  peace,  so  far  as  a  breach  of  the  peace  affects  the 
authority  of  the  United  States,  and  obstructs  the  operations  of 
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the  governmeDt,  and  its  various  departments.  The  courts  must, 
from  the  nature  of  things,  be  enabled  fully  to  perform  all  their 
functions,  imposed  upon  them  by  the  constitution  and  laws, 
without  hindrance  or  obstruction,  and  thev  must  have  the 
inherent  power  to  protect  themselves  by,  and  through,  their 
executive  officers,  under  the  direction  and  supervision  of  the 
attorney-general,  and  the  President,  against  obstruction,  and 
hindrance  in  the  performance  of  their  judicial  duties.  An 
assault  upon  a  judge  in  court,  or  a  judge  out  of  court,  while  in 
the  performance  of  his  duty,  induced  by  his  judicial  action,  and 
intended  J  or  calculated  to  obstruct  him  in,  or  deter  him  from,  a  free 
and  full  discharge  of  his  duty,  is  a  breach  of  the  national  'peace 
affecting  tlie  sovereignty  of  the  nation^  and  tending  to  obstruct  and 
impair  the  operations  and  efficiency  of  one  of  the  most  important 
departments  of  the  government.  As  such,  it  is  the  duty  of  the 
United  States  marshal,  under  the  police  powers  of  the  nation, 
BO  conferred  upon  him,  by  the  statutes  cited,  and  as  a  national 
peace  officer,  to  prevent  such  breach  of  the  peace.  Under  the 
state  laws  deputy  sheriflfs,  when  occasion  requires,  constables, 
and  police  officers  of  cities,  are  assigned  to  certain  districts,  to 
watch  over  the  safety  of  the  citizens,  and  to  guard,  and  protect 
their  persons  and  property  from  assault,  destruction,  or  injury, 
in  short,  to  prevent  tlie  commission  of  c?nm£s,  etc.  These  officers, 
in  cities,  are  found  everywhere,  night  and  day,  guarding  the 
citizen  and  his  property  from  injury.  So  the  attorney-general, 
under  the  provisions  of  the  statute  cited,  and  the  President, 
under  the  provisions  of  the  constitution,  requiring  him  to  see 
that  the  laws  are  faithfully  executed,  are  authorized,  and  em- 
powered, to  direct  the  assignment  by  the  marshal,  of  any  deputy 
to  j)erform  any  special,  national  police  duty,  within  his  jurisdic- 
tion, arising  out  of  the  statutes,  whether  by  express  provision, 
or  necessary  implication,  and  under  any  power,  necessarily, 
inherent  in  the  President,  and  government,  in  order  to  give 
full  effect  and  efficiency  to  the  government,  or  any  of  its  depart- 
ments. It  has  never,  so  far  as  we  are  advised,  been  doubted, 
that  a  marshal,  or  deputy  marshal,  is  authorized  to  protect  a 
judge,  and  preserve  order,  in  open  court,  even  by  the  use  of 
force;  without  any  special  order,  or  command,  as  a  part  of  the 
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duties  neoessarilj  inherent  iu  his  office ;  yet,  as  we  have  already 
seen,  there  is  oo  more  specific  statutory  authority  for  so  preserv- 
ing order,  and  protecting  the  judge,  in  court,  than  for  }>erform- 
ing  the  same  duty,  under  proper  conditions  for  a  judge  engaged 
iu  performing  his  duties,  of  whatever  nature,  out  of  court. 

It  is  argued  by  one  of  the  counsel  on  behalf  of  the  state,  that 
these  matters  pertain,  exclusively,  to  the  peace  of  the  state,  and 
that  the  state  has,  not  only,  power  to  preserve  the  public  ))eace, 
but  that  it  is  amply  capable  of  performing  this  service;  that  it 
is  its  duty  to  do  it ;  that  the  threats  of  the  deceased  were  matters 
of  public  notoriety ;  and,  that,  by  calling  the  powers  of  the  state 
into  action.  Justice  Field's  life  might  have  been  protected  by 
the  state,  and  there  would  have  been  no  necessity,  whatever,  for 
what  is  called  on  the  part  of  the  state,  the  ill^al  action  of  the 
United  States  marshal.  It  may  be  conceded,  and  it  is  undoubt- 
edly true,  that  it  was  an  imperative  duty  of  the  state  to  preserve 
the  public  peace,  and  to  amply  protect  the  life  of  Mr.  Justice 
Field,  but  it  did  not  do  it.  Where  would  Mr.  Justice  Field 
have  been  to-day  had  he  relied,  solely,  upon  tie  state  to  per- 
form her  conceded  imperative  duty?  Not  having  performed 
that  obligation,  while  on  his  journey  iu  discharge  of  his  judicial 
duties,  does  a  complaint  now  come  with  a  good  grace  from  the 
state,  against  the  United  States  for  performing  it  for  her,  as 
well  as  for  the  national  government,  by  protecting  one  of  their 
most  distinguished  judicial  functionaries,  through  one  of  their 
own  officers,  in  the  only  manner  in  which  it  could  have  been^ 
effectively,  performed? 

In  the  present  case,  and  on  this  official  journey,  there  was  a 
necessity  for  the  kind  of  protection  afforded  Mr.  Justice  Field, 
for  no  other  kind  would  have  been  adequate.  The  occasion  re- 
quired a  preventive  remedy.  The  use  of  the  state  police  fdrce 
would  have  been  impracticable,  as  the  powers  of  the  sheriff  would 
have  ended  at  the  borders  of  his  county,  and  of  other  township 
and  city  peace  officers,  at  the  boundaries  of  their  respective  town- 
ships and  cities.  Only  a  United  States  marshal,  or  his  deputy, 
could  exercise  these  official  functions  throughout  the  United 
Stiites  judicial  district,  and  as  we  have  seen,  the  powers  exer- 
cised concern  matters  affecting  the  peace  of  the  national  govern- 
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ment,  and  if  the  national  govern  men  t  has  no  authority  to  act 
in  the  premises,  it,  certainly,  ought  to  have  such  power.  The 
only  remedy  suggested,  on  the  part  of  the  state,  was,  to  arrest 
the  deceased,  and  hold  him  to  bail  to  keep  the  peace  under  sec- 
tion 706  of  the  Penal  Code,  the  highest  limit  of  the  amount  of 
bail  being  five  thousand  dollars.  But,  although  the  threats  are 
conceded  to  have  been  publicly  known,  in  the  state,  no  state 
officer  took  any  means  to  provide  this  flimsy  safeguard. 

Perhaps  counsel  intended  to  intimate  that  it  was  not  the  duty 
of  the  state,  but  of  Mr.  Justice  Field  himself,  to  set  in  motiou 
proceedings  under  the  law  furnished  by  the  state,  to  put  the 
decedent  under  bonds  to  keep  the  peace.  Has  it  come  to  this, 
then,  that  a  justice  of  the  supreme  court  of  the  United  States, 
when,  in  obedience  to  the  behests  of  the  law,  he  comes  to  Cali- 
fornia to  perform  his  judicial  duties,  must  submit  to  the  humili- 
ation of  immediately,  upon  his  arrival,  stealing  away  to  some 
justice  of  the  peace,  and  instituting  proceedings  to  bind  over  to 
keep  the  peace,  vindictive  and  dangerous  litigants  who  have 
threatened  his  life?  But  what  security  to  Mr.  Justice  Field 
would  a  bond  of  five  thousand  dollars  afford  against  resolute, 
violeut,  and  desj^erate  parties,  for  whom  the  penalties  for  murder 
have  no  deterring  power?  The  United  States  marshal,  the 
United  States  attorney  for  the  district  of  California,  the  at- 
torney-general of  the  United  States  at  Washington,  and  the 
mass  of  the  people  of  California  thought  that  the  exigencies  of 
the  occasion  required  something  more,  and  the  result  fully  jus- 
tified their  view  of  the  matter.  Although  no  adequate  means 
of  protection  were  afforded  by  the  state  on  his  late  official 
journey,  and.  Mr.  Justice  Field  would,  in  all  probability,  not 
now  be  among  the  living  had  not  the  petitioner,  by  the  wise 
forethought  of  the  attorney-general,  been  detailed  to  protect  his 
life,  yet  the  fact  of  the  failure  of  the  state  to  perform  its  duty 
does  not  afford  any  reason  for  taking  the  petitioner  out  of  the 
custody  of  the  state,  unless,  in  committing  the  homicide,  he  was 
engaged  in  the  performance  of  "an  act  done  ....  in  pursu- 
ance of  a  law  of  the  United  States,"  and  the  killing  was  justi- 
fiable. The  failure  to  perform  its  duty  would  not  alone  oust  the 
jurisdiction  of  the  state,  if  it  be  exclusive.     But  since  the  pos- 
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sible  remedy  mentioued  under  the  state  law  was  alluded  to  by 
counsel,  as  ample,  we  refer  to  it,  as  illustrating  the  necessity  for 
a  speedy  amendment  of  the  laws  of  the  United  States,  if  they  are 
now  so  defective  as  to  afford  no  protection  to  the  United  States 
judges  in  the  performance  of  their  high  functions.  It  is  apparent 
to  us,  if  he  is  not  now  so  protected,  that  the  distinguished  justice 
allotted  to  the  ninth  circuit,  and  also  his  associates,  should  have 
thrown  over  them  the  protecting  segis  of  the  laws  of  that  govern- 
ment, which  he  has  so  long,  faithfully,  and  efficiently  served. 

After  mature  consideration,  we  have  reached  the  conclusion, 
that  the  homicide  in  question  was  committed  by  petitioner, 
while  acting  in  the  discharge  of  a  duty  imposed  upon  him  by 
the  constitution  and  laws  of  the  United  States,  within  the 
meaning  of  the  provisions  of  section  753  of  the  Revised  Statutes. 

It  only  remains  to  inquire,  secondly,  was  the  homicide  neces- 
sary, or  was  it  reasonably  apparent  to  the  mind  of  the  peti- 
tioner, at  the  time  and  under  the  circumstauces,  then  existing, 
that  the  killing  was  necessary,  in  order  to  a  full  and  complete 
discharge  of  such  duty?  The  answer  to  this  proposition  is, 
really,  included  in  the  answer  to  the  last,  but  we  desire  to  make 
some  observation  bearing,  especially,  upon  it.  The  attorney- 
general  and  counsel  for  the  state  declined  to  discuss  the  ques- 
tion, as  to  whether  the  homicide  was  justifiable,  because,  in 
their  view,  this  is  a  question  solely  for  the  state  court,  the  case, 
as  claimed  by  them,  not  being  within  the  provisions  of  section 
753  of  the  Revised  Statutes,  and,  therefore,  not  within  the  juris- 
diction of  this  court.  Holding,  as  we  do,  that  the  case  falls 
within  those  provisions,  so  far  as  the  petitioner  was  authorized 
to  act,  by  the  constitution  and  laws  of  the  United  States,  it 
becomes  necessary  to  determine  whether  the  homicide  was  jus- 
tifiable. For,  if  it  was  malicious,  wanton,  or  reckless,  without 
any  reasonably  apparent  necessity,  in  order  to  fully  and  properly 
perform  his  duty  of  protecting  Justice  Field,  then,  it  was  an 
act  performed  beyond,  and  outside  his  duty,  and  he  is  amena- 
ble to  the  state  courts.  The  facts  set  forth  in  the  petition,  and 
in  the  traverse  to  the  return  of  the  sheriff,  are  fullv  and  satis- 
factorily  proved  by  the  testimony,  and  whether  we  determine 
the  case  upon  demurrer  to  the  traverse,  or  upon  the  whole  case, 
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as  presented  in  the  reconl,  and  evidence  the  result  must  be  the 
same.  Were  the  question  of  justification  to  be  determined  by 
the  laws  of  the  state  of  California,  or  in  the  state  court,  there 
could  be  no  ground  for  doubt.  Says  the  Penal  Code :  ^  "  Homi- 
cide is  also  justifiable  when  committed  by  any  person  when 
resisting  any  attempt  to  murder  any  person,  .  ,  .  .  or  to  do 
some  great  bodily  injury  upon  any  person,^'  (Sec.  197,  Pen. 
Code.)  But  we  shall  consider  the  question  without  reference  to 
the  statute  of  California. 

It  is  unnecessary  to  repeat  the  facts  in  full.  When  the 
deceased  left  his  seat,  some  thirty  feet  distant,  walked,  stealthUyj 
down  the  passage  in  the  rear  of  Justice  Field,  and  dealt  the  un- 
suspecting jurist  two  preliminary  blows,  doubtless,  by  way  of 
reminding  him  that  the  time  for  vengeance  had  at  last  come,  Jus- 
tice Field  was,  already,  at  the  traditional  metaphorical  "wall" 
of  the  law.  He  was  sitting  quietly  at  a  table,  back  to  the  assail- 
ant, eating  his  breakfast,  the  side  opposite  being  occupied  by 
other  passengers,  some  of  whom  were  women,  similarly  engaged. 
When,  in  a  dazed  condition,  he  awoke  to  the  reality  of  the 
situation,  and  saw  the  stalwart  form  of  the  deceased,  with  arm 
drawn  back  for  a  final  mortal  blow,  there  was  no  time  to  get 
under,  or  over,  the  table,  had  the  law,  under  any  circumstances, 
required  such  an  act  for  his  justification,  Neagle  could  not 
seek  a  "wall"  to  justify  his  acts,  witliout  abandoning  his  charge 
to  certain  death.  Wlien,  therefore,  he  sprang  to  his  feet  and 
cried,  "Stop!  stop!  I  am  an  officer,"  and  saw  the  powerful  arm 
of  the  deceased  drawn  back  for  the  final  deadly  stroke,  instantly 
change  its  direction  to  his  left  breast,  apparently  seeking  his 
favorite  weapon,  the  knife,  and  at  the  same  time  heard  the 
half-suppressed,  disappointed  growl  of  recognition  of  the  man, 
who,  with  the  aid  of  half  a  dozen  others,  had  finally  succeeded 
in  disarming  him  of  his  knife,  at  the  court-room,  a  year  before, 
the  supreme  moment  had  come ;  or,  at  least,  with  abundant 
reason,  Neagle  thought  so,  and  fired  the  fatal  shot.  The  testi- 
mony all  concurs  in  showing  this  to  be  the  state  of  facts,  and 
the  almost  universal  consensus  of  public  opinion  of  the  United 
States  seems  to  justify  the  act.  On  that  occasion,  a  second,  or 
two  seconds,  signified,  at  least,  two  valuable  lives,  and  a  reason- 
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able  degree  of  prudence  would  justify  a  shot  one,  or  two,  seconds 
too  soon,  rather  than  a  fraction  of  a  second  too  late.  Upon  our 
minds  the  evidence  leaves  no  doubt,  whatever,  that  the  homicide 
was  fully  justified  by  the  circumstances. 

We  have  seen  in  an  eastern  law  journal,  but  with  its  dis- 
approval, some  adverse  criticism  upon  the  action  of  the  peti- 
tioner, attributed  to  a  quarter,  ordinarily,  entitled  to  great 
consideration  and  respect.  But  it  is  not  for  scholarly  gentle- 
men of  humane  and  peaceful  instincts — gentlemen,  who,  in  all 
probability,  never  in  their  lives  saw  a  desperate  man  of  stalwart 
frame  and  great  strength  in  murderous  action — it  is  not  for 
them,  sitting  securely  in  their  libraries,  three  thousand  miles 
away,  looking  backward  over  the  scene,  to  determine  the  exact 
point  of  time,  when  a  man  in  Neagle's  situation  should  fire  at 
his  assailant,  in  order  to  be  justified  by  the  law.  It  is  not  for 
them  to  say  that  the  proper  time  had  not  yet  come.  To  such, 
the  proper  time  would  never  come.  Neagle  on  the  scene  of 
action,  facing  the  party  making  a  murderous  assault,  knowing, 
by  personal  experience,  his  physical  powers,  and  his  desperate 
character;  and  by  general  reputation,  his  life-long  habit  of  carry- 
ing arms;  his  readiness  to  use  them,  and  his  angry,  murderous 
threats;  and  seeing  his  demoniac  looks,  his  stealthy  assault  upon 
Justice  Field,  from  behind,  and  remembering  the  sacred  trust 
committed  to  his  charge,  —  Neagle,  in  these  trying  circum- 
stances, was  the  party  to  determine  when  the  supreme  moment 
for  action  had  come;  and  if  he,  honestly,  acted,  with  reasonable 
judgment  and  discretion,  the  law  justifies  him,  even  if  he  erred. 
But  who  will  have  the  courage  to  stand  up  in  the  presence  of 
the  facts  developed  by  the  testimony  in  this  case,  and  say  that  he 
fired  the  smallest  fraction  of  a  second  too  soon?  In  our  jndg- 
ment  he  acted,  under  the  trying  circumstances  surrounding  him, 
in  good  faith  and  with  consummate  courage,  judgment,  and  dis- 
cretion. The  homicide  was,  in  our  opinion,  clearly  justifiable  in 
law,  and  in  the  forum  of  sound,  practical  common  sense,  com- 
mendable. Tliis  being  so,  and  the  act  having  been  "done  .... 
in  pursuance  of  a  law  of  the  United  States,"  as  we  have  already 
seen,  it  cannot  be  an  oifense  against,  and  the  petitioner  is  not 
amenable  to,  the  laws  of  the  state.     LiCt  him  be  discharged^ 
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In  order  (o  present  together  a  complete  hiatoiy  of  this  important  case,  the  opin- 
ion of  the  supreme  court  of  the  United  States  afflrming  tlie  judgment  of  the  circnit 
ooort  is  appended.    (See  185  U.  8. 1.)— Bkpobtxb« 

Mr.  Justice  Milleb,  on  behalf  of  the  court;  stated  the  case 
as  follows: —  * 

This  was  an  appeal  by  Cunningham,  sheriff  of  the  county  of 
San  Joaquin,  in  the  state  of  California,  from  a  judgment  of  the 
circuit  court  of  the  United  States  for  the  Northern  District  of 
California,  discharging  David  Neagle.from  the  custody  of  said 
sheriff,  who  held  him  a  prisoner  on  a  charge  of  murder. 

On  the  sixteenth  day  of  August,  1889,  there  was  presented 
to  Judge  Sawyer,  the  circuit  judge  of  the  United  States  for  the 
ninth  circuit,  embraciug  the  Northern  District  of  California,  a 
petition  signed  David  Neagle,  deputy  United  States  marshal, 
by  A.  L.  Farrish  on  his  behalf.  This  petition  represented  that 
the  said  Farrish  was  a  deputy  marshal  duly  appointed  for  the 
Northern  District  of  California  by  J.  C.  Franks,  who  was  the 
marshal  of  that  district.  It  further  alleged  that  David  Neagle 
was,  at  the  time  of  the  occurrences  recited  in  the  petition  and 
at  the  time  of  filing  it,  a  duly  appointed  and  acting  deputy 
United  States  marshal  for  the  same  district.  It  then  proceeded 
to  state  that  said  Neagle  was  imprisoned,  confined,  and  restrained 
of  his  liberty  in  the  county  jail  in  San  Joaquin  County,  in  the 
state  of  California,  by  Thomas  Cunningham,  sheriff  of  said 
county,  upon  a  charge  of  murder,  under  a  warrant  of  arrest,  a 
copy  of  which  was  annexed  to  the  petition.  The  warrant  was 
as  follows: — 

"  In  the  Justice  %  Court  of  Stockton  Tovmship, 


*' State  of  California,  \ 


County  of  San  Joaquin, 

'*  The  People  of  the  State  of  California  to  any  sheriffs  constaI>le, 
manhal^  or  policeman  of  said  atate^  or  of  the  county  of  San 
Joaquin :  — 

''  Information  on  oath  having  been  this  day  laid  before  me 
by  Sarah  A.  Terry  that  the  crime  of  murder,  a  felony,  has  been 
committed  within  said  county  of  San  Joaquin  on  the  fourteenth 
day  of  August,  A.  D.  1889,  in  this,  that  one  David  S.  Terry, 
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a  human  being,  then  and  there  being,  was  wilfully,  unlawfully, 
feloniously,  and  with  malice  aforethought  shot,  killed,  and 
murdered,  and  accusing  Stephen  J.  Field  and  David  Neagle 
thereof:  You  are  therefore  commanded  forthwith  to  arrest  the 
above-named  Stephen  J.  Field  *  and  David  Neagle  and  bring 
them  before  me,  at  my  office,  in  the  city  of  Stockton,  or,  in 
case  of  my  absence  or  inability  to  act,  before  the  nearest  and 
most  accessible  magistrate  in  the  county. 

"Dated  at  Stockton  this  fourteenth  day  of  August,  A.  D. 
1889.  H.  V.  J.  Swain, 

"  Justice  of  the  Peace.*' 

"  The  defendant,  David  Neagle,  having  been  brought  before 
me  on  this  warrant,  is  committed  for  examination  to  the  sheriff 
of  San  Joaquin  County,  California. 

"Dated  August  15,  1889.  H.  V.  J.  Swain, 

"Justice  of  the  Peace." 

The  petition  then  recited  the  circumstances  of  a  rencontre 
between  said  Neagle  and  David  S.  Terry,  in  which  the  latter 
was  instantly  killed  by  two  shots  from  a  revolver  in  the  hands 
of  the  former.  The  circumstances  of  this  encounter  and  of 
what  led  to  it  .will  be  considered  with  more  particularity  here- 
after. The  main  allegation  of  this  petition  was  that  Neagle, 
as  United  States  deputy  marshal,  acting  under  the  orders  of 
Marshal  Franks,  and  in  pursuance  of  instructions  from  the 
attorney-general  of  the  United  States,  had,  in  consequence  of 
an  anticipated  attempt  at  violence  on  the  part  of  Terry  against 
the  Honorable  Stephen  J.  Field,  a  justice  of  the  supreme  court 
of  the  United  States,  been  in  attendance  upon  said  justice,  and 
was  sitting  by  his  side  at  a  breakfast  table  when  a  murderous 
assault  was  made  by  Terry  on  Judge  Field,  and  in  defense  of 

*  The  governor  of  California,  on  learning  that  a  warrant  had  been  lAsued  for  the 
arrest  of  Mr.  Justice  Field,  promptly  wrote  to  the  attorney-general  of  the  state, 
urging  "  the  propriety  of  at  once  instructing  the  district  attomey  of  San  Joaquin 
County  to  dismiss  the  unwarranted  proceeding  against  him,"  as  his  arrest  "would 
be  a  burning  disgrace  to  the  state  unless  disavowed."  The  attorney-general  as 
promptly  responded  by  advising  the  district  attomey  that  there  was  "no  evidence 
to  implicate  Justice  Field  in  said  shooting,"  and  that  "public  justice  demands  that 
the  charge  against  him  be  dismissed ; "  which  was  accordingly  done.  (See  In  re 
Field,  ante,  p.  208.) 
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the  life  of  the  judge  the  homicide  was  committed  for  which 
Neagle  was  held  by  Cunningham.  The  allegation  was  very 
distinct  that  Justice  Field  was  engaged  in  the  discharge  of  his 
duties  as  circuit  justice  of  the  United  States  for  that  circuity 
having  held  court  at  Los  Angeles,  one  of  the  places  at  which 
the  court  is  by  law  held,  and,  having  left  that  court,  was  on  his 
way  to  San  Francisco  for  the  puriK>se  of  holding  the  circuit 
court  at  that  place.  The  allegation  was  also  very  full  that 
Neagle  was  directed  by  Marshal  Franks  to  accompany  him  for 
the  purpose  of  protecting  him,  and  that  these  orders  of  Franks 
were  given  in  anticipation  of  the  assault  which  actually  occurred. 
It  was  also  stated,  in  more  general  terms,  that  Marshal  Neagle, 
in  killing  Terry  under  the  circumstances,  was  in  the  discharge 
of  his  duty  as  an  oflScer  of  the  United  States,  and  was  not, 
therefore,  guilty  of  a  murder,  and  that  his  imprisonment  under 
the  warrant  held  by  Sheriflf  Cunningham  was  in  violation  of 
the  laws  and  constitution  of  the  United  States,  and  that  he  was 
in  custody  for  an  act  done  in  pursuance  of  the  laws  of  the 
United  States.  This  petition  being  sworn  to  by  Farrish,  and 
presented  to  Judge  Sawyer,  he  made  the  following  order: — 

"Let  a  writ  of  habeas  corpus  issue  in  pursuance  of  the  prayer 
of  the  within  petition,  returnable  before  the  United  States  cir- 
cuit court  for  the  Northern  District  of  California. 

"Sawyer,  Circuit  Judge.'' 

The  writ  was  accordingly  issued  and  delivered  to  Cunning- 
ham, who  made  the  following  return: — 

"  County  of  San  Joaquin,  State  of  California. 

"Sheriff's  Office. 
"  lo  the  Honorable  Circuit   Court  of  the   United  States  for  the 

Northern  District  of  Qilifomia. 

"I  hereby  certify  and  return  that  before  the  coming  to  me 
of  the  annexed  writ  of  habeas  corpus,  the  said  David  Neagle 
was  committed  to  my  custody,  and  is  detained  by  me  by  virtue 
of  a  warrant  issued  out  of  the  justice's  court  of  Stockton  Town- 
ship, state  of  California,  county  of  San  Joaquin,  and  by  the  in- 
dorsement made  upon  said  warrant.  Copy  of  said  warrant  and 
indorsement  is  annexed  hereto  and  made  a  part  of  this  return. 
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Nevertheless,  I  have  the  body  of  the  said  David  Neagle  before 
the  honorable  court,  as  I  am  in  the  said  writ  commanded. 
"August  17, 1889.  Thob.  Cunningham, 

"Sheriff  San  Joaquin  County,  California.*' 

Various  pleadings  and  amended  pleadings  were  made  which 
do  not  tend  much  to  the  elucidation  of  the  matter  before  us. 
Cunningham  filed  a  demurrer  to  the  petition  for  the  writ  of 
habeas  corpus  and  Neagle  filed  a  traverse  to  the  return  of  the 
sheriff,  which  was  accompanied  by  exhibits,  the  substance  of 
which  will  be  hereafler  considered  when  the  case  comes  to  be 
examined  u{X)u  its  facts. 

The  hearing  in  the  circuit  court  was  had  before  Circuit  Judge 
Sawyer  and  District  Judge  Sabin.  The  sheriff,  Cunningham, 
was  represented  by  G.  A.  Johnson,  attorney-general  of  the  state 
of  California,  and  other  counsel.  A  large  body  of  testimony, 
documentary  and  otherwise,  was  submitted  to  the  court,  on 
which,  afler  a  full  consideration  of  the  subject,  the  court  made 
the  following  order: — 

"  In  the  matter  of  David  Neagle,  on  habeas  corpus. 

"In  the  above-entitled  matter,  the  court  having  heard  the 
testimony  introduced  on  behalf  of  the  petitioner,  none  having 
been  offered  for  the  respondent,  and  also  the  arguments  of  the 
counsel  for  petitioner  and  respondent,  and  it  appearing  to  the 
ooui't  that  the  allegations  of  the  petitioner  in  his  amended 
answer  or  traverse  to  the  return  of  the  sheriff  of  San  Joaquin 
County,  respondent  herein,  are  true,  and  that  the  prisoner  is 
in  cu3tody  for  an  act  done  in  pursuance  of  a  law  of  the  United 
States,  and  in  custody  in  violation  of  the  constitution  and  laws 
of  the  United  States,  it  is  therefore  ordered  that  petitioner  be, 
and  he  is  hereby,  discharged  from  custody. *' 

From  that  order  an  appeal  was  allowed  which  brought  the 
case  to  this  court,  accompanied  by  a  voluminous  record  of  all 
the  matters  which  were  before  the  court  on  the  hearing. 

Mr.  Justice  Miller,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

If  it  be  true,  as  stated  in  the  order  of  the  court  discharging 
the  prisoner,  that  he  was  held  "in  custody  for  an  act  done  in 
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pursuance  of  a  law  of  the  United  States,  and  in  custody  in 
violation  of  the  constitution  and  laws  of  the  United  States," 
there  does  not  seem  to  be  any  doubt  that,  under  the  statute  on 
that  subject,  he  was  properly  discharged  by  the  circuit  court. 

Section  753  of  the  Revised  Statutes  reads  as  follows:  "The 
writ  of  habeas  corpus  shall  in  no  case  extend  to  a  prisoner  in 
jail,  unless  where  he  is  in  custody  under  or  by  color  of  the 
authority  of  the  United  States;  or  is  committ^  for  trial  before 
some  court  thereof;  or  is  in  custody  for  an  act  done  or  omitted 
in  pursuance  of  a  law  of  the  United  States,  or  of  an  order, 
process,  or  decree  of  a  court  or  judge  thereof;  or  is  in  custody 
in  violation  of  the  constitution,  or  of  a  law  or  treaty  of  the 
United  States;  or,  being  a  subject  or  citizen  of  a  foreign  state, 
and  domiciled  therein,  is  in  custody  for  an  act  done  or  omitted 
under  any  alleged  right,  title,  authority,  privilege,  protection, 
or  exemption  claimed  under  the  commission,  or  order,  or  sanc- 
tion of  any  foreign  state,  or  under  color  thereof,  the  validity 
and  effect  whereof  depend  upon  the  law  of  nations;  or  unless 
it  is  necessary  to  bring  the  prisoner  into  court  to  testify/* 

And  section  761  declares,  that  when  by  the  writ  of  habeas 
corpus  the  petitioner  is  brought  up  for  a  hearing,  the  "court  or 
justice  or  judge  shall  proceed  in  a  summary  way  to  determine 
the  facts  of  the  case,  by  hearing  the  testimony  and  arguments, 
and  thereupon  to  dispose  of  the  party  as  law  and  justice  require." 
This  of  course  means  that  if  he  is  held  in  custody  in  violation 
of  the  constitution  or  a  law  of  the  United  States,  or  for  an  act 
done  or  omitted  in  pursuance  of  a  law  of  the  United  States,  he 
must  be  discharged. 

By  the  law,  as  it  existed  at  the  time  of  the  enactment  of  the 
Revised  Statutes,  an  appeal  could  be  taken  to  the  circuit  court 
from  any  court  of  justice  or  judge  inferior  to  the  circuit  court  in 
a  certain  class  of  habeas  corpus  cases.  But  there  was  no  appeal 
to  the  supreme  court  in  any  case  except  where  the  prisoner  was 
the  subject  or  citizen  of  a  foreign  state,  and  was  committed  or 
confined  under  the  authority  or  law  of  the  United  States,  or  of 
any  state,  on  account  of  any  act  done  or  omitted  to  be  done 
under  the  commission  or  authority  of  a  foreign  state,  the  va- 
lidity of  which  depended  upon  the  law  of  nations.    But  after- 
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wards,  by  the  act  of  Congress  of  March  3,  1885  (23  State  437), 
this  was  extended  by  amendment  as  follows:  — 

"  That  section  seven  hundred  and  sixty-four  of  the  Revised 
Statutes  be  amended  so  that  the  same  shall  read  as  follows: 
*From  the  final  decision  of  such  circuit  court  an  apj^eal  may  be 
taken  to  the  supreme  court  in  the  cases  described  in  the  preced- 
ing section."' 

The  preceding  section  here  referred  to  is  section  763,  and  is 
the  one  on  which  the  prisoner  relies  for  his  discharge  from  cus- 
tody in  this  case. 

It  will  be  observed  that  in  both  the  provisions  of  the  Revised 
Statutes,  and  of  this  latter  act  of  Congress,  the  mode  of  review, 
whether  by  the  circuit  court  of  the  judgment  of  an  inferior 
court,  or  justice,  or  judge,  or  by  this  court  of  the  judgment  of 
a  circuit  court,  the  word  "appeal,"  and  not  "writ  of  error,"  is 
used,  and  as  Congress  has  always  used  these  words  with  a  clear 
understanding  of  what  is  meant  by  them,  namely,  that  by  a 
writ  of  error  only  questions  of  law  are  brought  up  for  review, 
as  in  actions  at  common  law,  while  by  an  appeal,  except  when 
specially  provided  otherwise,  the  entire  case  on  lx)th  law  and 
facts  is  to  be  reconsidered,  there  seems  to  be  little  doubt  that, 
80  far  as  it  is  essential  to  a  proper  decision  of  this  case,  the 
appeal  requires  us  to  examine  into  tlte  evidence  brought  to  sus- 
tain or  defeat  the  right  of  the  petitioner  to  his  discharge. 

The  history  of  the  incidents  which  led  to  the  tragic  event  of 
the  killing  of  Terry  by  the  prisoner  Xeagle  had  its  origin  in  a 
suit  brought  by  William  Sharon  of  Nevada,  in  the  circuit  court 
of  the  United  States  for  the  district  of  California,  against  Sarah 
Althea  Hill,  alleged  to  be  a  citizen  of  California,  for  the  pur- 
pose of  obtaining  a  decree  adjudging  a  certain  instrument  in 
writing,  possessed  and  exhibited  by  her,  purporting  to  be  a 
declaration  of  marriage  between  them,  under  the  Code  of  Cali- 
fornia, to  be  a  forgery,  and  to  have  it  set  aside  and  annulled. 
This  suit,  which  was  commenced  October  3,  1883,  was  finally 
heard  before  Judge  Sawyer,  the  circuit  judge  for  that  circuit, 
and  Judge  Deady,  United  States  district  judge  for  Oregon, 
who  had  been  duly  appointed  to  assist  in  holding  the  circuit 
court  for  the  district  of  California.     The  hearing  was  on  Sep- 
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tember  29,  1885,  and  on  the  15th  of  January,  1886,  a  decree 
was  rendered  granting  the.  prayer  of  the  bill.  In  that  decree 
it  was  declared  that  the  instrument  pur|)orting  to  be  a  declara- 
tion of  marriage,  set  out  and  described  in  the  bill  of  complaint, 
**  was  not  signed  or  executed  at  any  time  by  William  Sharon, 
the  complainant;  that  it  is  not  genuine;  that  it  is  false,  counter- 
feited, fabricated,  forged,  and  fraudulent,  and  as  such,  is  utterly 
null  and  void.  And  it  is  further  ordered  and  decreed  that  the 
respondent,  Sarah  Althea  Hill,  deliver  up  and  deposit  with  the 
clerk  of  the  court  said  instrument,  to  be  indorsed,  'canceled,' 
and  that  the  clerk  write  across  it  *  canceled,'  and  sign  his  name 
and  affix  his  seal  thereto." 

The  rendition  of  this  decree  was  accompanied  by  two  opin- 
ions, the  principal  one  being  written  by  Judge  Deady  and  a 
concurring  one  by  Judge  Sawyer.  They  wei^e  very  full  in 
their  statement  of  the  fraud  and  forgery  practiced  by  Miss 
Hill,  and  stated  that  it  was  also  accompanied  by  perjury. 
And  inasmuch  as  Mr.  Sharon  had  died  between  the  hearing  of 
the  argument  of  the  case  on  the  29th  of  September,  1885,  and 
the  time  of  rendering  this  decision,  January  15,  1886,  an  order 
was  made  setting  forth  that  fact,  and  declaring  that  the  decree 
was  entered  as  of  the  date  of  the  hearing,  nunc  pro  tunc. 

Nothing  was  done  under  this  decree.  The  defendant,  Sarah 
Althea  Hill,  did  not  deliver  up  the  instrument  to  the  clerk  to 
be  canceled,  but  she  continued  to  insist  upon  its  use  in  the  state 
court.  Under  these  circumstances,  Frederick  W.  Sharon,  as 
the  executor  of  the  will  of  his  father,  William  Sharon,  filed  in 
the  circuit  court  for  the  Northern  District  of  California,  on 
March  12,  1888,  a  bill  of  revivor,  stating  the  circumstances  of 
the  decree,  the  death  of  his  father,  and  that  the  decree  had  not 
been  performed;  alleging  also  the  intermarriage  of  Miss  Hill 
with  David  S.  Terry,  of  the  city  of  Stockton,  in  California, 
and  making  the  said  Terry  and  wife  parties  to  this  bill  of 
revivor.  The  defendants  both  demurred  and  answered,  resist- 
ing the  prayer  of  the  plaintiff,  and  denying  that  the  petitioner 
was  entitled  to  any  relief. 

This  case  was  argued  in  the  circuit  court  before  Field,  Cir- 
cuit Justice,  Sawyer,  Circuit  Judge,  and  Sabin,  District  Judge. 
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While  the  matter  was  held  under  advisement,  Judge  Sawyer, 
on  returning  from  Los  Angeles,  in  the  Southern  District  of 
California,  where  he  had  been  holding  court,  found  himself 
on  the  train  as  it  left  Fresno,  which  is  understood  to  have 
been  the  residence  of  Terry  and  wife,  in  a  oar  in  which  he 
noticed  that  Mr.  and  Mrs.  Terry  were  in  a  section  behind 
him,  on  the  same  side.  On  this  trip  from  Fresno  to  San  Fran- 
cisco, Mrs.  Terry  grossly  insulted  Judge  Sawyer,  and  had  her 
husband  change  seats  so  as  to  sit  directly  in  front  of  the  judge, 
while  she  passed  him  with  insolent  remarks,  and  pulled  his 
hair  with  a  vicious  jerk,  and  then,  in  an  excited  manner,  tak- 
ing her  seat  by  her  husband's  side,  said:  "I  will  give  him  a 
taste  of  what  he  will  get  by  and  by.  Let  him  render  this 
decision  if  he  dares,"  —  the  decision  being  the  one  already  men- 
tioned, then  under  advisement.  Terry  then  made  some  remark 
about  too  many  witnesses  being  in  the  car,  adding  that  ^Hhe 
best  thing  to  do  with  him  would  be  to  take  him  out  into  the 
bay  and  drown  him."  These  incidents  were  witnessed  by  two 
gentlemen  who  knew  all  the  parties,  and  whose  testimony  is 
found  in  the  record  before  us. 

This  was  August  14,  1888.  On  the  3d  of  September,  the 
court  rendered  its  decision  granting  the  prayer  of  the  bill  of 
revivor  in  the  name  of  Frederick  W.  Sharon  and  against  Sarah 
Althea  Terry  and  her  husband,  David  S.  Terry.  The  opinion 
was  delivered  by  Mr.  Justice  Field,  and  during  its  delivery  a 
scene  of  great  violence  occurred  in  the  court-room.  It  appears 
that  shortly  before  the  court  opened  on  that  day,  both  the 
defendants  in  the  case  came  into  the  court-room,  and  took  seats 
within  the  bar  at  the  table  next  the  clerk's  desk,  and  almost 
immediately  in  front  of  the  judges.  Besides  Mr.  Justice  Field 
there  were  present  on  the  bench  Judge  Sawyer  and  Judge 
Sabin,  of  the  district  court  of  the  United  States  for  the  district 
of  Nevada.  The  defendants  had  denied  the  jurisdiction  of  the 
court  originally  to  render  the  decree  sop'^ht  to  be  revived,  and 
the  opinion  of  the  court  necessarily  discussed  this  question 
without  reaching  the  merits  of  the  controversy.  When  allu- 
sion was  made  to  this  question  Mrs.  Terry  rose  from  her  seat, 
and  addressing  the  justice  who  was  delivering  the  opinion, 
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asked  in  an  excited  manner  whetlier  he  was  going  to  order  her 
to  give  up  the  marriage  contract  to  be  canceled.  Mr.  Justice 
Field  said:  '^Be  seated^  madam."  She  repeated  the  question, 
and  was  again  told  to  be  seated.  She  then  said,  in  a  very 
excited  and  violent  manner,  that  Justice  Field  had  been  bought^ 
and  wanted  to  know  the  price  he  had  sold  himself  for;  that  he 
had  got  Newlands'  money  for  it,  and  every bovly  knew  that  he 
had  got  it,  or  words  to  that  effect.  Mr.  Justice  Field  then 
directed  the  marshal  to  remove  her  from  the  court-room.  She 
asserted  that  she  would  not  go  from  the  room,  and  that  no  one 
oould  take  her  from  it. 

Marshal  Franks  proceeded  to  carry  out  the  order  of  the  court 
by  attempting  to  compel  her  to  leave,  when  Terry,  her  husband^ 
rose  from  his  seat  under  great  excitement,  exclaiming  that  no 
man  living  should  touch  his  wife,  and  struck  the  marshal  a 
blow  in  his  face  so  violent  as  to  knock  out  a  tooth.  He  then 
unbuttoned  his  coat,  thrust  his  hand  under  his  vest,  apparently 
for  the  purpose  of  drawing  a  bowie-knife,  when  he  was  seized 
by  persons  present  and  forced  down  on  his  back.  In  the  mean 
time  Mrs.  Terry  was  removed  from  the  court-room  by  the  mar- 
shal, and  Terry  was  allowed  to  rise^  and  was  accompanied  by 
officers  to  the  door  leading  to  the  marshal's  office.  As  he  was 
about  leaving  the  room,  or  immediately  after  being  out  of  it,  he 
succeeded  in  drawing  a  bowie-knife,  when  his  arms  were  seized 
by  a  deputy  marshal  and  others  present  to  prevent  him  from 
using  it,  and  they  were  able  to  wrench  it  from  him  only  after  a 
severe  struggle.  The  most  promineut  person  engaged  in  wrest- 
ing the  knife  from  Terry  was  Neagle,  the  prisoner  now  in  court. 

For  this  conduct  both  Terry  and  his  wife  were  sentenced  by 
the  court  to  imprisonment  for  contempt,  Mrs.  Terry  for  one 
month  and  Terry  for  six  months,  and  these  sentences  were 
immediately  carried  into  effiict.  Both  the  judgment  of  the 
court  on  the  petition  for  the  revival  of  the  decree  in  the  case 
of  Sharon  against  Hill  and  the  judgment  of  the  circuit  court 
imprisoning  Terry  and  wife  for  contempt  have  been  brought 
to  this  court  for  review,  and  in  both  cases  the  judgments  have 
been  affirmed.  The  report  of  the  cases  may  be  found  in  Ex 
parU  lerry,  128  U.  S.  289,  and  Tmi/  v.  /SAa?on,  131  U.  S.  40. 
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Terry  and  Mrs.  Terry  were  separately  indicted  by  the  grand 
jury  of  the  circuit  court  of  the  United  States  during  the  same 
term  for  their  part  in  these  transactions,  and  the  cases  were 
pending  in  said  court  at  the  time  of  Terry's  death.  It  also 
appears  that  Mrs.  Terry,  during  her  part  of  this  altercation  in 
the  court-room,  was  making  efforts  to  open  a  small  satchel 
which  she  had  with  her,  but  through  her  excitement  she  failed. 
This  satchel,  which  was  taken  from  her,  was  found  to  have  in 
it  a  revolving  pistol. 

From  that  time  until  his  death  the  denunciations  by  Terry 
and  his  wife  of  Mr.  Justice  Field  were  open,  frequent,  and  of 
the  most  vindictive  and  malevolent  character.  While  being 
transported  from  San  Francisco  to  Alameda,  where  they  were 
imprisoned,  Mrs.  Terry  repeated  a  number  of  times  that  she 
would  kill  both  Judge  Field  and  Judge  Sawyer.  Terry,  who 
was  present,  said  nothing  to  restrain  her,  but  added  that  he 
was  not  through  with  Judge  Field  yet;  and,  while  in  jail  at 
Alameda,  Terry  said  that  after  he  got  out  of  jail  he  would 
horsewhip  Judge  Field;  and  that  he  did  not  believe  he  would 
ever  return  to  California,  but  this  earth  was  not  large  enough 
to  keep  him  from  finding  Judge  Field  and  horsewhipping  him; 
and,  in  reply  to  a  remark  that  this  would  be  a  dangerous  thing 
to  do,  and  that  Judge  Field  would  resent  it,  he  said:  "If 
Judge  Field  resents  it  I  will  kill  him."  And  while  in  jail 
Mrs.  Terry  exhibited  to  a  witness  Terry's  knife,  at  which  he 
laughed,  and  said,  "Yes,  I  always  carry  that,"  and  made  a 
remark  about  judges  and  marshals,  that  "they  were  all  a  lot  of 
cowardly  curs,"  and  he  would  "see  some  of  them  in  their  graves 
yet."  Mrs.  Terry  also  said  that  she  expected  to  kill  Judge 
Field  some  day. 

Perhaps  the  clearest  expression  of  Terry's  feelings  and  inten- 
tions in  the  matter  was  in  a  conversation  with  Mr.  Thomas  T. 
Williams,  editor  of  one  of  the  daily  newspapers  of  (klifornia. 
This  interview  was  brought  about  by  a  message  from  Terry 
requesting  Williams  to  call  and  see  him.  In  speaking  of  the 
occurrences  in  the  court,  he  said  that  Justice  Field  had  put  a 
lie  in  the  record  about  him,  and  when  he  met  Field  he  would 
have  to  take  that  back,  "and  if  he  did  not  take  it  back  and 
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apologize  for  having  lied  about  him,  he  would  slap  his  face  or 
pull  his  nose."  "I  said  to  him,"  said  the  witness,  "'Judge 
Terry,  would  not  that  be  a  dangerous  thing  to  do?  Justice 
Field  is  not  a  man  who  would  permit  any  one  to  put  a  deadly 
insult  upon  him  like  that.'  He  said,  'Oh,  Field  won't  fight/ 
I  said,  *  Well,  Judge,  I  have  found  nearly  all  men  will  fight; 
nearly  every  man  will  fight  when  there  is  occasion  for  it,  and 
Judge  Field  has  had  a  character  in  this  state  of  having  the 
courage  of  his  convictions,  and  being  a  brave  man.'  At  the 
conclusion  of  that  branch  of  the  conversation,  I  said  to  him, 
*Well,  Judge  Field  is  not  your  physical  equal,  and  if  any 
trouble  should  occur  he  would  be  very  likely  to  use  a  weapon.' 
He  said,  *  Well,  that's  as  good  a  thing  as  I  want  to  get.'  The 
whole  impression  conveyed  to  me  by  this  conversation  was,  that 
he  felt  he  had  some  cause  of  grievance  against  Judge  Field ; 
that  he  hoped  they  might  meet,  that  he  might  have  an  oppor- 
tunity to  force  a  quarrel  upon  him,  and  he  would  get  him  into 
a  fight."  Mr.  Williams  says  that  after  the  return  of  Justice 
Field  to  California  in  the  spring  or  summer  of  1889,  he  had 
other  conversations  with  Terrv,  in  which  the  same  vindictive 
feelings  of  hatred  were  manifested  and  expressed  by  him. 

It  is  useless  to  go  over  the  testimony  on  this  subject  more 
particularly.  It  is  sufficient  to  say  that  the  evidence  is  abun- 
dant that  both  Terry  and  wife  contemplated  vSome  attack  upon 
Judge  Field  during  his  official  visit  to  California  in  the  summer 
of  1889,  which  they  intended  should  result  in  his  death.  Many 
of  these  matters  were  published  in  the  newspapers,  and  the 
press  of  California  was  filled  with  the  conjectures  of  a  probable 
attack  by  Terry  on  Justice  Field,  as  soon  as  it  became  known 
that  he  was  going  to  attend  the  circuit  court  in  that  year. 

So  much  impressed  were  the  friends  of  Judge  Field,  and  of 
public  justice,  both  in  California  and  in  Washington,  with  the 
fear  that  he  would  fall  a  sacrifice  to  the  resentment  of  Terry 
and  his  wife,  that  application  was  made  to  the  attorney-general 
of  the  United  States  suggesting  the  propriety  of  his  furnishing 
some  protection  to  the  judge  while  in  California.  This  resulted 
in  a  correspondence  between  the  attorney-general  of  the  United 
States,  the  district  attorney,  and  the  marshal  of  the  Northern 

XIY.  Saw¥.— 19. 
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District  of  Califoruia  on  that  subject.  This  correspoudeuce  i» 
here  set  out:  — 

"Departmb^^t  of  Justice, 

'*  Washington,  April  27,  1889. 
^^John  C,  Franks,  United  States  Marshal^  San  Francisco,  CaL 

—  Sir:  The  proceedings  which  have  heretofore  been  had  io 
connection  with  the  case  of  Mr.  and  Mrs.  Terry  in  your  United 
States  circuit  court  liave  become  matter  of  public  notoriety,  and 
I  deem  it  my  duty  to  call  your  attention  to  the  propriety  of 
exercising  unusual  caution,  in  case  further  proceedings  shall  be 
had  in  that  case,  for  the  protection  of  his  Honor,  Justice  Field, 
or  whoever  may  be  called  upon  to  hear  and  determine  the 
matter.  Of  course,  I  do  not  know  what  may  be  the  feelings  or 
purpose  of  Mr.  and  Mrs.  Terry  in  the  premises,  but  many  things 
which  have  happened  indicate  that  violence  on  their  part  is  not 
impossible.  It  is  due  to  the  dignity  and  independence  of  the 
court  and  the  character  of  its  judge  that  no  effort  on  the  part  of 
the  government  shall  be  spared  to  make  them  feel  entirely  safe 
and  free  from  anxiety  in  the  discharge  of  their  high  duties. 

"You  will  understand,  of  course,  that  this  letter  is  not  for 
the  public,  but  to  put  you  upon  your  guard.  It  will  be  proper 
for  you  to  show  it  to  the  district  attorney,  if  deemed  best. 

"Yours  truly,  W.  H.  H.  Miller, 

"  Attorney-General." 

"Unit A)  States  Marshal's  Office, 
"Northern  District  of  California, 
"San  Francisco,  May  6,  1889. 
^^  Hon.  W.  H.  H,  Miller,  Attorney- Gena^al,  Washington,  D,  G 

-  -Sir:   Yours  of  the  27th  ultimo,  at  hand. 

N  "When  the  Hon.  Judge  Lorenzo  Sawyer,  our  circuit  judge, 
returned  from  Los  Angeles  (some  time  before  the  celebrated 
court  scene)  and  informed  me  of  the  disgraceful  action  of  Mrs. 
Terry  towards  him  on  the  cars,  while  her  husband  sat  in  front 
smilingly  approving  it,  I  resolved  to  watch  the  Terrys  (and  *so 
notifieil  my  deputies)  whenever  they  should  enter  the  court- 
room, and  be  ready  to  suppress  the  very  first  indignity  offered 
by  either  of  them  to  the  judges.     After  this,  at  the  time  of  their 
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ejectment  from  the  court-room,  when  I  held  Judge  Terry  and 
his  wife  as  prisoners  in  my  private  office  and  heard  his  threats 
against  Justice  Field,  I  was  more  fully  determined  than  ever  to 
throw  around  the  Justice  aud  Judge  Sawyer  every  safeguard  I 
could. 

"I  have  given  the  matter  careful  consideration,  with  the 
determination  to  fully  protect  the  federal  judges  at  this  time, 
trusting  that  the  department  will  re-imburse  me  for  any  reason- 
able expenditure. 

"I  have  always,  whenever  there  is  any  likelihood  of  either 
Judge  or  Mrs.  Terry  appearing  in  court,  had  a  force  of  deputies 
with  myself  on  hand  to  watch  their  every  action.  You  can 
rest  assured  that  when  Justice  Field  arrives,  he,  as  well  as  all 
the  federal  judges,  will  be  protected  from  insults,  and  where 
an  order  is  made  it  will  be  executed  without  fear  as  to  conse- 
quences. I  shall  follow  your  instructions,  and  act  with  more 
than  usual  caution.  I  have  already  consulted  with  the  United 
States  attorney,  J.  T.  Carey,  Esq.,  as  to  the  advisability  of 
making  application  to  you,  at  the  time  the  Terrys  are  tried 
upon  criminal  charges,  for  me  to  select  two  or  more  detectives 
to  assist  in  the  case,  and  also  assist  me  in  protecting  Justice 
Field  while  in  my  district.  I  wish  the  judges  to  feel  secure, 
and  for  this  purpose  will  see  to  it  that  their  every  wish  is 
promptly  obeyed.  I  notice  your  remarks  in  regard  to  the  pub- 
licity of  your  letter,  and  will  obey  your  request.  I  shall  only 
be  too  happy  to  receive  any  suggestions  from  you  at  any  time. 

"The  opinion  among  the  better  class  of  citizens  here  is  very 

bitter  against  the  Terrys,  though,  of  course,  they  have  their 

friends,  and  unfortunately,  among  that  class  it  is  necessary  to 

watch.     Your  most  obedient  servant, 

"J.  C.  Franks, 

"U.  S.  Marshal  Northern  Dist.  of  Cal." 

"Sax  Francisco,  Cal.,  May  7,  1889. 
"Hon.  W.  H.  H.  Miller,  U,  S,  Attorney- General,  Washing^ 
ton,  D.  C.  —  Dear  Sir:  Marshal  Franks  exhibiteil  to  me  your 
letter  bearing  date  the  27th  ult.,  addressed  to  him  upon  the  sub- 
ject of  using  due  caution  by  way  of  protecting  Justice  Field  aud 
the  fedeml  judges  here  in  the  discharge  of  their  duties  in  matters 
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io  which  the  Terrys  are  interested.  I  noted  your  suggestion 
with  a  great  degree  of  pleasure,  not  because  our  marslial  is  at 
all  disposed  to  leave  anything  undone  within  his  authority  or 
power  to  do,  but  because  it  encouraged  him  to  know  and  feel 
that  the  Head  of  our  Department  was  in  full  sympathy  with 
the  efforts  being  made  to  protect  the  judges  and  vindicate  the 
dignity  of  our  courts. 

"  I  write  merely  to  suggest  that  there  is  just  reason,  in  the 
light  of  the  past,  and  the  threats  made  by  Judge  and  Mrs. 
Terry  against  Justice  Field  and  Judge  Sawyer,  to  apprehend 
personal  violence  at  any  moment  and  at  any  place,  as  well  iu 
court  as  out  of  court,  and  that  while  due  caution  has  always 
been  taken  by  the  marshal  when  either  Judge  or  Mrs.  Terry  is 
about  the  building  in  w^hich  the  courts  are  held,  he  has  not  felt 
it  within  his  authority'  to  guard  either  Judge  Sawyer  or  Justice 
Field  against  harm  when  away  from  the  appraisers'  building. 

"Discretion  dictates,  however,  that  a  protection  should  be 
thrown  about  them  at  other  times  and  places,  when  proceedings 
are  being  had  before  them  in  which  the  Terrys  are  interested, 
and  I  verily  believe,  in  view  of  the  direful  threats  made  against 
Justice  Field,  that  he  will  be  in  great  danger  at  all  times  while 
here. 

"  Mr.  Franks  is  a  prudent,  cool,  and  courageous  officer,  who 
will  not  abuse  any  authority  granted  him.  I  would  therefore 
suggest  that  he  be  authorized  in  his  discretion  to  retain  one  or 
more  deputies,  at  such  times  as  he  may  deem  necessary,  for  the 
purpases  suggested.  That  publicity  may  not  be  given  to  the 
matter,  it  is  important  that  the  deputies  whom  he  may  select  be 
not  known  as  such,  and  that  efficient  service  may  be  assured 
for  the  purposes  indicated,  it  seems  to  me  that  they  should  be 
strangers  to  the  Terrys. 

"  The  Terrys  are  unable  to  appreciate  that  an  officer  should 
perform  his  official  duty  when  that  duty  in  any  way  requires  his 
efforts  to  be  directed  against  them.  Tiie  marshal,  his  deputies, 
and  myself  suffer  daily  indignities  and  insults  from  Mrs.  Terry, 
in  court  and  out  of  court,  committed  in  the  presence  of  her 
husband  and  without  interference  upon  his  part.  I  do  not 
purpose  being  deterred  from  any  duty,  nor  do  I  purpose  being 
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intiraidate<1  in  the  least  degree  from  doiug  my  whole  duty  in 
the  premises,  but  I  shall  feel  doubly  assured  in  being  able  to  do 
80^  knowing  that  our  marshal  has  your  kind  wishes  and  encour- 
agement in  doiug  everything  needed  to  protect  the  officers  of 
the  court  in  the  discliarge  of  their  duties. 

"This,  of  course,  is  not  intended  for  the  public  files  of  your 
office,  nor  will  it  be  on  file  in  my  office.  Prudence  dictates 
great  caution  on  the  part  of  the  officials  who  may  be  called 
upon  to  have  anything  to  do  in  the  premises,  and  I  deem  it  to 
be  of  the  greatest  importance  that  the  suggestions  back  and 
forth  be  confidential. 

"  I  shall  write  you  further  upon  the  subject  of  these  cases  in 
a  few  days. 

"I  have  the  honor  to  be,  your  most  obedient  servant, 

"  John  T.  Carey, 

"  U.  S.  Attorney." 

"Department  of  Justice, 

"  Washington,  D.  C,  May  27,  1889. 
'*/.  C.  Franks,  Esq,,  United  Stales  Marshal,  San  Francisco^ 
Ccd.  —  Sir:  Referring  to  former  correspondence  of  the  depart- 
ment relating  to  a  possible  disorder  in  the  session  of  the 
approaching  term  of  court,  owing  to  the  small  number  of 
bailiffs  under  your  control  to  preserve  order,  you  are  directed 
to  employ  certain  special  deputies  at  a  per  diem  of  five  dollars, 
payable  out  of  the  appropriation  for  fees  and  expenses  of 
marshals,  to  be  submitted  to  the  court  as  a  separate  account 
from  your  other  accounts  against  the  government  for  approval, 
under  section  846,  Revised  Statutes,  as  an  extraordinary  expense, 
that  the  same  may  be  forwarded  to  this  department  in  order  to 
secure  executive  action  and  approval. 

"  Very  respectfully,  W.  H.  H.  Miller, 

"  Attorney-General." 

The  result  of  this  correspondence  was  that  Marshal  Franks 
appointed  Mr.  Neagle  a  deputy  marshal  for  the  Northern  Dis- 
trict of  California,  and  gave  him  special  instructions  to  attend 
upon  Judge  Field  both  in  court  and  while  going  from  one 
court  to  another,  and  protect  him  from  any  assault  that  might 
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be  attempted  upon  him  by  Terry  and  wife.  Accordingly,  when 
Judge  Field  went  from  San  Francisco  to  Los  Angeles  to  hold 
the  circuit  court  of  the  United  States  at  that  place,  Mr.  Neagle 
accompanied  him,  remained  with  him  for  the  few  days  that  he 
was  engaged  in  the  business  of  that  eourt^  and  returned  with 
him  to  San  Francisco. 

It  ap})ears  from  the  uncontradicted  evidence  in  the  case  that 
while  the  sleeping-car,  in  which  were  Justice  Field  and  Mr. 
Neagle,  stop|>e<l  a  moment  in  the  early  morning  at  Fresno, 
Terry  and  wife  got  on  the  train.  The  fact  that  they  were  on 
the  train  became  known  to  Neagle,  and  he  held  a  conversatioa 
with  the  conductor  as  to  what  peace  officers  could  be  found  at 
Lathrop,  where  the  train  stopped  for  breakfast,  and  the  con- 
ductor was  requested  to  telegraph  to  the  proper  officers  of  that 
place  to  have  a  constable  or  some  peace  officer  on  the  ground 
when  the  train  should  arrive,  anticipating  that  there  might  be 
violence  attempted  by  Terry  upon  Judge  Field.  It  is  sufficient 
to  say  that  this  resulted  in  no  available  aid  to  assist  in  keeping 
the  peace.  When  the  train  arriveil,  Neagle  informed  Judge 
Field  of  the  presence  of  Terry  on  the  train,  and  advised  him 
to  remain  and  take  his  breakfast  in  the  car.  This  the  Judge 
refused  to  do,  and  he  and  Neagle  got  out  of  the  car  and  went 
into  the  dining-room,  and  took  seats  beside  each  other  in  the 
place  assigned  them  by  the  person  in  charge  of  the  breakfast- 
room,  and  very  shortly  after  this  Terry  and  wife  came  into  the 
room;  and  Mrs.  Terry,  recognizing  Judge  Field,  turned  and 
left  in  great  haste,  while  Terry  passed  beyond  where  Judge 
Field  and  Neagle  were  and  took  his  seat  at  another  table.  It 
was  afterwards  ascertained  that  Mrs.  Terry  went  to  the  car,  and 
took  from  it  a  satchel  in  which  was  a  revolver.  Before  she 
returned  to  the  eating-room,  Terry  arose  from  his  seat,  and> 
passing  around  the  table  in  such  a  way  as  brought  him  behind 
Judge  Field,  who  did  not  see  him  or  notice  him,  came  up  where 
he  was  sittii>g  with  his  feet  under  the  table,  and  struck  him  a 
blow  on  the  side  of  his  fa  'C,  which  was  re|)eated  on  the  other 
side.  He  also  had  his  arm  drawn  back  and  his  fist  doubled  up, 
apparently  to  strike  a  third  blow,  when  Neagle,  who  had  been 
observing  him  all  this  time,  arose  from  his  scat  with  his  revolver 
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in  his  hand,  and  in  a  very  loud  voice  shouted  out,  "Stop!  stop! 
I  am  an  oflRcer!"  Upon  this  Terry  turned  his  attention  to 
Neagle,  and,  as  Neagle  testifies,  seemed  to  recognize  him,  and 
immediately  turned  his  hand  to  thrust  it  in  his  bosom,  as  Neagle 
felt  sure,  with  the  purpose  of  drawing  a  bowie-knife.  At  this 
instant  Neagle  fired  two  shots  from  his  revolver  into  the  body  of 
Terry,  who  immediately  sank  down  and  died  in  a  few  minutes. 

Mrs.  Terry  entered  the  room  with  the  satchel  in  her  hand 
just  after  Terry  sank  to  the  floor.  She  rushed  up  to  the  place 
where  he  was,  threw  herself  upon  his  body,  made  loud  exclama* 
tions  and  moans,  and  commenced  inviting  the  spectators  to 
avenge  her  wrong  upon  Field  and  Neagle.  She  appeared  to  be 
carried  away  by  passion,  and  in  a  very  earnest  manner  charged 
that  Field  and  Neagle  had  murdered  her  husband  intentionally, 
and  shortly  afterwards  she  appealed  to  the  persons  present  to 
examine  the  body  of  Terry  to  see  that  he  had  no  weapons. 
This  she  did  once  or  twice.  The  satchel  which  she  had,  being 
taken  from  her,  was  found  to  contain  a  revolver. 

These  are  the  material  circumstances  produced  in  evidence 
before  the  circuit  court  on  the  hearing  of  this  habeas  corpus 
case.  It  is  but  a  short  sketch  of  a  history  which  is  given  in 
over  five  hundred  pages  in  the  record,  but  we  think  it  is  suf- 
ficient to  enable  us  to  apply  the  law  of  the  case  to  the  question 
before  us.  Without  a  more  minute  discussion  of  this  testi- 
mony, it  produces  upon  us  the  conviction  of  a  settled  purpose 
on  the  part  of  Terry  and  his  wife,  amounting  to  a  conspiracy, 
to  murder  Justice  Field.  And  we  are  quite  sure  that  if  Neagle 
had  been  merely  a  brother  or  a  friend  of  Judge  Field,  travel- 
ing with  him,  and  aware  of  all  the  previous  relations  of  Terry 
to  the  judge — as  he  was  —  of  his  bitter  animosity,  his  declared 
purpose  to  have  revenge  even  to  the  point  of  killing  him,  he 
would  have  been  justified  in  what  he  did  in  defense  of  Mr, 
Justice  Field^s  life,  and  possibly  of  his  own. 

But  such  a  justification  would  be  a  proper  subject  for  con- 
sideration on  a  trial  of  the  case  for  murder  in  the  courts  of  the 
state  of  California,  and  there  exists  no  authority  in  the  courts 
of  the  United  States  to  discharge  the  prisoner  while  held  ia 
custody  by  thiB  state  authorities  for  this  offense,  uqless  there  be 
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found  in  aid  of  the  defense  of  the  prisooer  some  element  of 
power  and  authority  asserted  under  the  government  of  the 
United  States. 

This  element  is  said  to  be  found  in  the  facts  that  Mr.  Justice 
Field,  when  attacked,  was  in  the  immediate  discharge  of  his 
duty  as  judge  of  the  circuit  courts  of  the  Unitetl  States  within 
California ;  that  the  assault  upon  him  grew  out  of  the  animos- 
ity of  Terry  and  his  wife,  arising  out  of  the  previous  discharge 
of  his  duty  as  circuit  justice  in  the  case  for  which  they  were 
committed  for  contempt  of  court ;  and  that  the  deputy  marshal 
of  the  United  States,  w^io  killed  Terry  in  defense  of  Field's 
life,  was  charged  with  a  duty  under  the  law  of  the  United 
States  to  protect  Field*  from  the  violence  which  Terry  was 
inflicting,  and  which  was  intended  to  lead  to  Field's  death. 

To  the  inquiry  whether  this  proposition  is  sustained  by  law, 
and  the  facts  which  we  have  reciteil,  we  now  address  ourselves. 

Mr.  Justice  Field  was  a  member  of  the  supreme  court  of  the 
United  States,  and  had  been  a  member  of  that  court  for  over 
a  quarter  of  a  century,  during  which  he  had  become  venerable 
for  his  age  and  for  his  long  and  valuable  service  in  that  court. 
The  business  of  the  supreme  court  has  become  so  exacting  that 
for  many  years  past  the  justices  of  it  have  been  comj:)elled  to 
remain  for  the  larger  part  of  the  year  in  Washington  City, 
from  whatever  part  of  the  country  they  may  have  been  ap- 
pointed. The  term  for  each  year,  including  the  necessary  travel 
and  preparations  to  attend  at  its  bogiuuiug,  has  generally  lasted 
from  eight  to  nine  months. 

But  the  justices  of  this  court  have  imposed  upon  them  other 
duties,  the  most  important  of  which  arise  out  of  the  fact  that 
they  are  also  judges  of  the  circuit  courts  of  the  United  States. 
Of  these  circuits  there  are  nine,  to  each  one  of  which  a  justice 
of  the  supreme  court  is  allotted,  under  section  600  of  the 
Revised  Statutes,  the  provision  of  which  is  as  follows: — 

^*  The  chief  justice  and  associate  justices  of  the  supreme  court 
shall  l)e  allotted  among  the  circuits  by  an  order  of  the  court,  and 
a  new  allotment  shall  be  made  whenever  it  becomes  necessary  or 
convenient  by  reason  of  the  alteration  of  any  circuit,  or  of  the  new 
it  of  a  chief  justice  or  associate  justice,  or  otherwise.'* 
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Section  610  declares  that  it  "shall,  be  the  duty  of  the  chief 
justice,  and  of  each  justice  of  the  supreme  court,  to  attend  at 
least  one  term  of  the  circuit  court,  in  each  district  of  the  circuit 
to  which  he  is  allotted,  during  every  period  of  two  years/' 

Although  this  enactment  does  not  require  in  terms  that  the 
justices  shall  go  to  their  circuits  more  than  once  in  two  years, 
the  efibct  of  it  is  to  compel  most  of  them  to  do  this,  because 
there  are  so  many  districts  in  many  of  the  circuits  that  it  is 
impossible  for  the  circuit  justice  to  reach  them  all  in  one  year, 
and  the  result  of  this  is  that  he  goes  to  some  of  them  in  one 
year,  and  to  others  in  the  next  year,  thus  requiring  an  attend- 
ance in  the  circuit  every  year. 

The  justices  of  the  supreme  court  have  been  members  of  the 
circuit  courts  of  the  United  States  ever  since  the  organization 
of  the  government,  and  their  attendance  on  the  circuit  and 
appearance  at  the  places  where  the  courts  are  held  has  always 
been  thought  to  be  a  matter  of  importance.  In  order  to  enable 
him  to  perform  this  dutj,  Mr.  Justice  Field  had  to  travel  each 
year  from  Washington  City,  near  the  Atlantic  coast,  to  San 
Francisco,  on  the  Pacific  coast.  In  doing  this  he  was  as  much 
in  the  discharge  of  a  duty  imposed  upon  him  by  law  as  he  was 
while  sitting  in  court  and  trying  causes.  There  are  many  duties 
which  the  judge  performs  outside  of  the  court-room  where  he 
sits  to  pronounce  judgment  or  to  preside  over  a  trial.  The  stat- 
utes of  the  United  States,  and  th^  established  practice  of  the 
courts,  require  that  the  judge  perform  a  very  large  share  of  his 
judicial  labors  at  what  is  called  "chambers."  This  chamber 
work  is  as  important  as  necessary,  as  much  a  discharge  of  his 
official  duty  as  that  performed  in  the  court-house.  Important 
cases  are  often  argued  before  the  judge  at  any  place  convenient 
to  the  parties  concerned,  and  a  decision  of  the  judge  is  arrived 
at  by  investigations  made  in  his  own  room,  wherever  he  may 
be,  and  it  is  idle  to  say  that  this  is  not  as  much  the  performance 
of  judicial  duty  as  the  filing  of  the  judgment  with  the  clerk, 
and  the  announcement  of  the  result  in  open  court. 

So  it  is  impossible  for  a  justice  of  the  supreme  court  of  the 
United  States,  who  is  compelled  by  the  obligations  of  duty  to 
be  so  much  in  Washington  City,  to  discharge  his  duties  of 
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attendance  on  the  circuit  courts  as  prescribed  by  section  610, 
without  traveling  in  the  usual  and  most  convenient  modes  of 
doing  it  to  the  place  where  the  court  is  to  be  held.  This  duty 
is  as  much  an  obligation  imposed  by  the  law  as  if  it  had  said  in 
words,  "the  justices  of  the  supreme  court  shall  go  from  Wash- 
ington City  to  the  place  where  their  terms  are  held  every  year." 

Justice  Field  had  not  only  left  Washington  and  traveled  the 
three  thousand  miles  or  more  which  were  necessary  to  reach  his 
circuit,  but  he  had  entered  upon  the  duties  of  that  circuit,  had 
held  the  court  at  San  Francisco  for  some  time ;  and,  taking  a 
short  leave  of  that  court,  had  gone  down  to  Los  Angeles,  another 
place  wliere  a  court  was  to  be  held,  and  sat  as  a  judge  there  for 
several  days,  hearing  cases  and  rendering  decisions.  It  was  iu 
the  necessary  act  of  returning  from  Los  Angeles  to  San  Fran- 
cisco, by  the  usual  mode  of  travel  between  the  two  places,  where 
his  court  was  still  in  session,  and  where  he  was  required  to  be, 
that  he  was  assaulted  by  Terry  in  the  manner  which  we  have 
already  described. 

The  occurrence  which  we  are  called  upon  to  consider  was  of 
80  extraordinary  a  character  that  it  is  not  to  be  expected  that 
many  cases  can  be  found  to  cite  as  authority  upon  the  subject. 

In  the  case  of  United  States  v.  The  Schooner  Little  OiarleSy 
1  Brock.  380,  382,  a  question  arose  before  Chief  Justice 
Marshall,  holding  the  circuit  court  of  the  United  States  for 
Virginia,  as  to  the  validity  of  an  order  made  by  the  district 
judge  at  his  chambers,  and  not  in  court.  The  act  of  Congress 
autliorized  stated  terms  of  the  district  court,  and  gave  the  judge 
power  to  hold  special  courts  at  his  discretion,  either  at  the 
place  aj)pointed  by  the  law,  or  such  other  place  in  the  district 
as  the  nature  of  the  business  and  his  discretion  should  direct. 
He  says :  "  It  does  not  seem  to  be  a  violent  construction  of  such 
an  act  to  consider  the  judge  as  constituting  a  court  whenever  he 
proceeds  on  judicial  business;''  and  cites  the  practice  of  the 
courts  in  support  of  that  view  of  the  subject. 

In  the  case  of  United  Stales  v.  Gleason,  1  Wool.  C.  C.  128, 132, 
the  prisoner  was  indicted  for  the  murder  of  two  enrolling  oflSoers 
who  were  charged  with  the  duty  of  arresting  deserters,  or  those 
who  had  been  drafted  into  the  service  and  had  &iled  to  attend. 
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These  men,  it  was  said,  had  visited  the  region  of  country  where 
they  were  murdered,  and,  having  failed  of  accomplishing  their 
purpose  of  arresting  the  deserters,  were  on  their  return  to  their 
home  when  they  were  killed,  and  the  court  was  asked  to  instruct 
tlie  jury  that  under  these  circumstances  they  were  not  engaged 
in  the  duty  of  arresting  the  deserters  named.  **Itis  claimed 
by  the  counsel  for  the  defendant,"  says  the  report,  "that  if  the 
parties  killed  had  been  so  engaged,  and  had  come  to  that  neigh- 
borhood with  the  purpose  of  arresting  the  supposed  deserters^ 
but  at  the  moment  of  the  assault  had  abandoned  the  purpose 
of  making  the  arrest  at  that  time,  and  were  returning  to  head- 
quarters at  Grinnell,  with  a  view  to  making  other  arrange- 
ments for  arrest  at  another  time,  they  were  not  so  engaged  as 
to  bring  the  case  within  the  law."  But  the  court  held  that  this 
was  not  a  sound  construction  of  the  statute,  and  "  that  if  the 
parties  killed  had  come  into  that  neighborhood  with  intent  to 
arrest  the  deserters  named,  and  had  been  employed  by  the 
proper  oflfioer  for  that  service,  and  were,  in  the  proper  prosecu- 
tion of  that  purpose,  returning  to  Grinnell  with  a  view  to  mak- 
ing other  arrangements  to  discharge  this  duty,  they  were  still 
engaged  in  arresting  the  deserters,  within  the  meaning  of  the 
statute.  It  is  not  necessary,"  said  the  court,  "  that  the  party 
killed  should  be  engaged  in  the  immediate  act  of  arrest,  but  it 
is  sufficient  if  he  be  employed  in  and  about  that  business  when 
assaulted.  The  purpose  of  the  law  is  to  protect  the  life  of  the 
person  so  employed,  and  this  protection  continues  so  long  as  he 
is  engaged  in  a  service  necessary  and  proper  to  that  employment." 

We  have  no  doubt  that  Mr.  Justice  Field  when  attacked  by 
Terry  was  engaged  in  the  discharge  of  his  duties  as  circuit  jus- 
tice of  the  ninth  circuit,  and  was  entitled  to  all  the  protection 
under  those  circumstances  which  the  law  could  give  him. 

It  is  urged,  however,  that  there  exists  no  statute  authorizing 
any  such  protection  as  that  which  Neagle  was  instructed  to 
give  Judge  Field  in  the  present  case,  and  indeed  no  protection 
whatever  against  a  vindictive  or  malicious  assault  growing  out 
of  the  faithful  discharge  of  his  official  duties;  and  that  the 
language  of  section  753  of  the  Revised  Statutes,  that  the  party 
seeking  the  benefit  of  the  writ  of  habeas  corpus  must  in  this 
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connecition  show  that  he  is  "in  custody  for  an  act  done  or 
omitted  in  pursuance  of  a  law  of  the  United  States/'  makes  it 
necessary  that  upon  this  occasion  it  should  be  shown  that  the 
act  for  which  Neagle  is  imprisoned  was  done  by  virtue  of  an 
act  of  Congress.  It  is  not  supposed  that  any  special  act  of 
Congress  exists  which  authorizes  the  marshals  or  deputy  mar- 
shals of  the  United  States  in  express  terms  to  accompany  the 
judges  of  the  supreme  court  through  their  circuits,  and  act  as  a 
body-guard  to  them,  to  defend  them  against  malicious  a&saults 
against  their  ])ersons.  But  we  are  of  opinion  that  this  view  of 
the  statute  is  an  unwarranted  restriction  of  the  meaning  of  a 
law,  designed  to  extend  in  a  liberal  manner  the  benefit  of  the 
writ  of  habeas  corpus  to  persons  imprisoned  for  the  performance 
of  their  duty.  And  we  are  satisfied  that  if  it  was  the  duty  of 
Neagle,  under  the  circumstances,  a  duty  which  could  only  arise 
under  the  laws  of  the  United  States,  to  defend  Mr.  Justice  Field 
from  a  murderous  attack  upon  him,  he  brings  himself  within 
the  meaning  of  the  section  we  have  recited.  This  view  of  the 
subject  is  confirmed  by  the  alternative  provision,  that  he  must 
be  in  custody  "for  an  act  done  or  omitted  in  pursuance  of  a  law 
of  the  United  States,  or  of  an  order,  process,  or  decree  of  a  court 
or  judge  thereof,  or  is  in  custody  in  violation  of  the  constitution, 
or  of  a  law  or  treaty  of  the  United  States." 

In  the  view  we  take  of  the  constitution  of  the  United  States, 
any  obligation  fairly  and  properly  inferable  from  that  instru- 
ment, or  any  duty  of  the  marshal  to  be  derived  from  the  gen- 
eral scope  of  his  duties  under  the  laws  of  the  United  States, 
is  a  "law"  within  the  meaning  of  this  phrase.  It  would  be  a 
great  reproach  to  the  system  of  government  of  the  United 
States,  declared  to  be  within  its  sphere  sovereign  and  supreme, 
if  there  is  to  be  found  within  the  domain  of  its  powers  no 
means  of  protecting  the  judges,  in  the  conscientious  and  faithful 
discharge  of  their  duties,  from  the  malice  and  hatred  of  those 
upon  whom  their  judgments  may  operate  unfavorably. 

It  has  in  modern  times  become  apparent  that  the  physical 
health  of  the  community  is  more  efficiently  promoted  by  hygi- 
enic and  preventive  means,  than  by  the  skill  which  is  applied 
to  the  cure  of  disease  after  it  has  become  fully  developed.     So 
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also  the  law,  which  is  intended  to  prevent  crime,  in  its  general 
spread  among  the  community,  by  regulations,  police  organiza^ 
tion,  and  otherwise,  which  are  adapted  for  the  protection  of 
the  lives  and  property  of  citizens,  for  the  dispersion  of  mobs, 
for  the  arrest  of  thieves  and  assassins,  for  the  watch  which  is 
kept  over  the  community,  as  well  as  over  this  class  of  people, 
is  more  efficient  than  punishment  of  crimes  after  they  have  beea 
committed. 

If  a  person  in  the  situation  of  Judge  Field  could  have  no 
other  guarantee  of  his  personal  safety,  while  engaged  in  the 
conscientious  discharge  of  a  disagreeable  duty,  than  the  fact 
that  if  he  was  murdered  his  murderer  would  be  subject  to  the 
laws  of  a  state,  and  by  those  laws  could  be  punished,  the  secur- 
ity would  be  very  insufficient.  The  plan  which  Terry  and 
wife  had  in  mind  of  insulting  him  and  assaulting  him  and 
drawing  him  into  a  defensive  physical  contest,  in  the  course  of 
which  they  would  slay  him,  shows  the  little  value  of  such  rem- 
edies. We  do  not  believe  that  the  government  of  the  United 
States  is  thus  inefficient,  or  that  its  constitution  and  laws  have 
left  the  high  officers  of  the  government  so  defenseless  and 
unprotected. 

The  views  expressed  by  this  court  through  Mr.  Justice 
Bradley,  in  Ex  patie  Slehold,  lUO  U.  S.  371,  394,  are  very  per- 
tinent to  this  subject,  and  express  our  views  with  great  force. 
That  was  a  case  of  a  writ  of  habeas  corpus,  where  Siebold  had 
been  indicted  in  the  circuit  court  of  the  United  States  for  the 
district  of  Maryland,  for  an  offense  committed  against  the  elec- 
tion laws,  during  an  election  at  which  members  of  Congress 
and  officers  of  the  state  of  Maryland  were  elected.  He  was 
convicted,  and  sentenced  to  fine  and  imprisonment,  and  filed  his 
petition  in  this  court  for  a  writ  of  habeas  corpus,  to  be  relieved 
on  the  ground  that  the  coiirt  which  had  convicted  him  was 
without  jurisdiction.  The  foundation  of  this  allegation  was 
that  the  Congress  of  the  United  States  had  no  right  to  prescribe 
laws  for  the  conduct  of  the  election  in  question,  or  for  enforcing 
the  laws  of  the  state  of  Maryland  by  the  courts  of  the  United 
States.  In  the  course  of  the  discussion  of  the  relative  powers 
of  the  federal  and  state  courts  on  this  subject,  it  is  said: — 
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"Somewhat  akin  to  the  argument  which  has  been  considered 
is  the  objection  that  the  deputy  marshals,  authorized  by  the  act 
of  Ck)ngre8S  to  be  created  and  to  attend  the  elections,  are  author- 
ized to  keep  the  peace;  and  that  this  is  a  duty  which  belongs 
to  the  state  authorities  alone.  It  is  argued  that  the  preserva- 
tion of  peace  and  good  order  in  society  is  not  within  the  powers 
confided  to  the  government  of  the  United  States,  but  belongs 
exclusively  to  the  states.  Here  again  we  are  met  with  the 
theory  that  the  government  of  the  United  States  does  not  rest 
upon  the  soil  and  territory  of  the  country.  We  think  that  this 
theory  is  founded  on  an  entire  misconception  of  the  nature  and 
powers  of  that  government.  We  hold  it  to  be  an  incontroverti- 
ble principle,  that  the  government  of  the  United  States  may, 
by  means  of  physical  force,  exercised  through  its  official  agents, 
execute  on  every  foot  of  American  soil  the  powers  and  functions 
that  belong  to  it.  This  necessarily  involves  the  power  to  com- 
mand obedience  to  its  laws,  and  hence  the  power  to  keep  the 
peace  to  that  extent.  This  power  to  enforce  its  laws  and  to 
execute  its  functions  in  all  places  does  not  derogate  from  the 
power  of  the  state  to  execute  its  laws  at  the  same  time  and  in 
the  same  places.  The  one  does  not  exclude  the  other,  except 
where  both  cannot  be  executed  at  the  same  time.  In  that  case 
the  words  of  the  constitution  itself  show  which  is  to  vield. 
'This  constitution,  and  all  laws  which  shall  be  made  in  pur- 
suance thereof,  ....  shall  be  the  supreme  law  of  the  land.' 
,  .  .  .  Without  the  concurrent  sovereignty  referred  to,  the 
national  government  would  be  notliing  but  an  advisory  govern- 
ment. Its  executive  power  would  be  absolutely  nullified.  Why 
do  w^e  have  marshals  at  all,  if  they  cannot  physically  lay  their 
hands  on  i)ersons  and  things  in  the  performance  of  their  proper 
duties?  What  functions  can  they  perform,  if  they  cannot  use 
force?  In  executing  the  processes  of  the  courts,  must  they  call 
on  the  nearest  constable  for  protection?  must  they  rely  on  him 
to  use  the  requisite  compulsion,  and  to  keep  the  peace,  whilst 
they  are  soliciting  and  entreating  the  parties  and  by-standers  to 
allow  the  law  to  take  its  course?  This  is  the  necessarv  con- 
sequence  of  the  positions  that  are  assumed.  If  we  indulge  in 
such  impracticable  views  as  these,  and  keep  on  refining  and 
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re-refiniiig,  we  shall  drive  the  national  government  out  of  the 
United  States,  and  relegate  it  to  the  District  of  Columbia,  or 
perhaps  to  some  foreign  soil.  We  shall  bring  it  back  to  a  con- 
dition of  greater  helplessness  than  that  of  the  old  confeder- 
ation  It  must  execute  its  powers,  or  it  is  no  government. 

It  must  execute  them  on  the  land  as  well  as  on  the  sea,  on 
things  as  well  as  on  persons.  And,  to  do  this,  it  must  neces- 
sarily have  power  to  command  obedience,  preserve  onler,  and 
keep  the  peace;  and  no  person  or  ]x>wer  in  this  land  has  the 
right  to  resist  or  question  its  authority,  so  long  as  it  keeps 
within  the  bounds  of  its  jurisdiction.'* 

At  the  same  term  of  the  court,  in  the  case  of  Tennessee  v. 
Davis,  100  U.  S.  257,  262,  where  the  same  questions  in  regard 
to  the  relative  powers  of  the  federal  and  state  courts  were  con- 
cerned, in  regard  to  criminal  offenses,  the  court  expressed  its 
views  through  Mr.  Justice  Strong,  quoting  from  the  case  of 
Martin  v.  IJuntery  1  Wheat,  363,  the  following  language:  "The 
general  government  must  cease  to  exist  whenever  it  loses  the 
power  of  protecting  itself  in  the  exercise  of  its  constitutional 
powers;"  and  then  proceeding:  "It  can  act  only  through  its 
officers  and  agents,  and  they  must  act  within  the  states.  If, 
when  thus  acting,  and  within  the  scope  of  their  authority,  those 
officers  can  be  arrested  and  brought  to  trial  in  a  state  court,  for 
an  allege<]  offense  against  the  law  of  the  state,  yet  warranted  by 
the  federal  authority  they  possess,  and  if  the  general  govern- 
ment is  powerless  to  interfere  at  once  for  their  protection  —  if 
their  protection  must  be  left  to  the  action  of  the  state  court  — 
the  operations  of  the  general  government  may  at  any  time  be 
arrested  at  the  will  of  one  of  its  members.  The  legislation  of 
a  state  may  be  unfriendly.  It  may  affix  penalties  to  acts  done 
tinder  the  immediate  direction  of  the  national  government,  and 
in  obedience  to  its  laws.  It  may  deny  the  authority  conferred 
by  those  laws.  The  state  court  may  administer  not  only  the 
laws  of  the  state,  but  equally  federal  laW,  in  such  a  manner  as 
to  paralyze  the  oi)erations  of  the  government.  And  even  if, 
after  trial  and  final  judgment  in  the  state  court,  the  case  can  be 
brought  into  the  United  States  court  for  review,  the  officer  is 
withdrawn  from  the  discharge  of  his  duty  during  the  pendency 
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of  the  prosecution,  and  the  exercise  of  acknowledged  federal 
power  arrested.  We  do  not  think  such  an  element  of  weakness 
is  to  be  found  in  the  constitution.  The  United  States  is  a  gov- 
ernmenty  with  authority  extending  over  the  whole  territory  of 
the  Union,  acting  upon  the  states  and  the  people  of  the  states. 
While  it  is  limited  in  the  number  of  its  powers,  so  far  as  its 
sovereignty  extends,  it  is  supreme.  No  state  government  can 
exchide  it  from  the  exercise  of  any  authority  conferred  upon  it 
by  the  constitution,  obstruct  it^  authorized  officers  against  its 
will,  or  withhold  from  it,  for  a  moment,  the  cognizance  of  any 
subject  which  that  instrument  has  committed  to  it." 

To  cite  all  the  cases  in  which  this  principle  of  the  supremacy 
of  the  government  of  the  United  States,  in  the  exercise  of  all 
the  powers  conferred  upon  it  by  the  constitution,  is  maintained, 
would  be  an  endless  task.  We  have  selected  thcae  as  being  the 
most  forcible  expressions  of  the  views  of  the  court,  having  a 
direct  reference  to  the  nature  of  the  case  before  us. 

Where,  then,  are  we  to  look  for  the  protection  which  we  have 
shown  Judge  Field  was  entitled  to  when  engaged  in  the  dis- 
charge of  his  official  duties?  Not  to  the  courts  of  the  United 
States;  because,  as  has  been  more  than  once  said  in  this  court, 
in  the  division  of  the  powers  of  the  government  between  the 
three  great  departments,  executive,  legislative,  and  judicial,  the 
judicial  is  the  weakest  for  the  purposes  of  self-protection,  and 
for  the  enforcement  of  the  powers  which  it  exercises.  The 
ministerial  officers  through  whom  its  commands  must  be  exe- 
cuted are  marshals  of  the  United  States,  and  belong  emphatic- 
ally to  the  executive  department  of  the  government.  They  are 
appointed  by  the  President,  with  the  advice  and  consent  of  the 
Senate.  They  are  removable  from  office  at  his  pleasure.  They 
are  subjected  by  act  of  Congre&s  to  the  supervision  and  control 
of  the  department  of  justice,  in  the  hands  of  one  of  the  cabinet 
officers  of  the  President,  and  their  compensation  is  provided  by 
acts  of  Congress.  The  same  may  be  said  of  the  district  attor- 
neys of  the  United  States,  who  prosecute  and  defend  the  claims 
of  the  government  in  the  courts. 

The  legislative  branch  of  the  government  can  only  protect 
the  judicial  officers  by  the  enactment  of  laws  for  that  purpose, 
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and  the  argument  we  are  now  combating  assumes  that  no  such 
law  has  been  passed  by  Congress. 

If  we  turn  to  the  executive  department  of  the  government, 
we  find  a  very  different  condition  of  aSairs.  The  Constitution, 
section  3,  article  2,  declares  that  the  President  "  shall  take  care 
that  the  laws  be  faithfully  executed,"  and  he  is  provided  with 
the  means  of  fulfilling  this  obligation  by  his  authority  to  com- 
mission all  the  officers  of  the  United  States,  and  by  and  with 
the  advice  and  consent  of  the  Senate,  to  appoint  the  most  im- 
portant of  them  and  to  fill  vacancies.  He  is  declared  to  be 
oommauder-in-chief  of  the  array  and  navy  of  the  United  States. 
The  duties  which  are  thus  imposed  upon  him  he  is  further 
enabled  to  perform  by  the  recognition  in  the  constitution,  and 
the  creation  by  acts  of  Congress,  of  executive  departments, 
which  have  varied  in  number  from  four  or  five  to  seven  or 
eight,  the  heads  of  which  are  familiarly  called  cabinet  minis- 
ters. These  aid  him  in  the  performance  of  the  great  duties  of 
his  office,  and  represent  him  in  a  thousand  acts  to  which  it  can 
hardly  be  supposed  his  personal  attention  is  called,  and  thus  he 
is  enabled  to  fulfill  the  duty  of  his  great  department,  expressed 
in  the  phrase  that  "he  shall  take  care  that  the  laws  be  faith* 
fully  executed." 

Is  this  duty  limited  to  the  enforcement  of  acts  of  Congress  or 
of  treaties  of  the  United  States  according  to  their  express  termsy 
or  does  it  include  the  rights,  duties,  and  obligations  growing 
out  of  the  constitution  itself,  our  international  relations,  and  all 
the  protection  implied  by  the  nature  of  the  government  under 
the  constitution  ? 

One  of  the  most  remarkable  episodes  in  the  history  of  our 
foreign  relations,  and  which  has  l)ecome  an  attractive  historical 
incident,  is  the  case  of  Martin  Koszta,  a  native  of  Hungary, 
who,  though  not  fully  a  naturalized  citizen  of  the  United  States, 
had  in  due  form  of  law  made  his  declaration  of  intention  to 
become  a  citizen.  While  in  Smyrna  he  was  seized  by  command 
of  the  Austrian  consul-general  at  that  place,  and  carried  on 
board  the  Hussar,  an  Austrian  vessel,  where  he  was  held  in 
close  confinement.  Captain  Ingraham,  in  command  of  the 
American  sloop  of  war  St.  Louis,  arriving  in  port  at  that 
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critical  period,  and  ascertaining  that  Koezta  kad  with  him  hi.s 
naturalization  papers,  demanded  hid  surreodei'  to  him,  and  was 
compelled  to  train  his  guns  upon  the  Austrian  vessel  before  his 
demands  were  complied  with.  It  was,  however,  to  prevent 
bloodshed,  agreecl  that  Koszta  should  be  placed  in  the  hands  of 
the  French  consul,  subject  to  the  result  of  diplomatic  negotia- 
tions between  Austria  and  tlie  United  States.  The  celebrated 
corresjwndence  liCtween  Mr.  Marcy,  secretary  of  state,  and 
Chevalier  Hulsomann,  the  Austrian  minister  at  Washington, 
which  arose  out  of  this  affair,  and  resulted  in  the  release  and 
restoration  to  liberty  of  Koszta,  attracted  a  great  deal  of  public 
attention,  and  the  position  assumed  by  Mr.  Marcy  met  the  ap- 
proval of  the  country  and  of  Congress,  who  voted  a  gold  medal 
to  Captain  lugraham  for  his  conduct  in  the  affair.  U{)on  what 
act  of  Congress  then  existing  can  any  one  lay  his  finger  in  sup- 
port of  the  action  of  our  government  in  this  matter?  / 

So,  if  the  President  or  the  postmaster-general  is  advised  that 
the  mails  of  the  United  States,  possibly  carrying  treasure,  are 
liable  to  be  robbed  and  the  mail  carriers  assaulted  and  murdered 
in  any  particular  region  of  country,  who  can  doubt  the  author- 
ity of  the  President  or  of  one  of  the  executive  department  under 
him  to  make  an  order  for  the  protection  of  the  mail  and  of  the 
persons  and  lives  of  its  carriers,  by  doing  exactly  what  was  done 
in  the  case  of  Mr,  Justice  Field,  namely,  providing  a  sufficient 
guard,  whether  it  be  by  soldiers  of  the  army  or  by  marshals  of 
the  United  States,  with  a  poesc  comitcUtia  properly  armed  and 
equipped,  to  secure  the  safe  performance  of  the  duty  of  carrying 
the  mail  wherever  it  may  be  intended  to  go? 

The  United  Stales  is  the  owner  of  millions  of  acres  of  valu- 
able public  land,  and  has  been  the  owner  of  much  more  which 
it  has  sold.  Some  of  these  lands  owe  a  large  part  of  their  value 
to  the  forests  which  grow  ujwn  them.  These  forests  are  liable 
to  depreilations  by  pec^ple  living  in  the  neighborhood,  known 
as  timber  thieves,  who  make  a  living  by  cutting  and  selling 
such  timber,  and  who  are  trespassers.  But  until  quite  recently, 
even  if  there  be  one  now,  there  was  no  statute  authorizing  any 
preventive  measures  for  the  protection  of  this  valuable  public 
property.     Has  the  President  no  authority  to  place  guards  upon 
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the  public  territory  to  protect  its  timl)er?  No  authority  to  seize 
the  timber  when  cut  and  fouud  upon  the  ground?  Has  he  no 
power  to  take  any  measures  to  protect  this  vast  domain ?  Fortu- 
nately we  find  this  question  answered  by  this  court  in  the  case 
of  Wells  V.  NickleSy  104  U.  S.  444.  That  was  a  case  in  which 
a  class  of  men  appointed  by  local  land  officers,  under  instruc- 
tions from  the  secretary  of  the  interior,  having  found  a  large 
quantity  of  this  timber  cut  down  from  the  forests  of  tiie  United 
States  and  lying  where  it  was  cut,  seized  it.  The  question  of 
the  title  to  this  property  coming  in  controversy  between  Wells 
and  Nickles,  it  became  essential  to  inquire  into  the  authority  of 
these  timber  agents  of  the  government  thus  to  seize  the  timber 
cut  by  trespassers  on  its  lands.  The  court  said:  "The  effort 
we  have  made  to  ascertain  and  fix  the  authority  of  these  timber 
agents  by  any  i)ositive  provision  of  law  has  been  unsuccessful." 
But  the  court,  notwithstanding  there  was  no  special  statute  for 
it,  held  that  the  department  of  the  interior,  acting  under  the 
idea  of  protecting  from  depredation  timber  on  the  lands  of  the 
government,  had  gradually  come  to  assert  the  right  to  seize 
what  is  cut  and  taken  away  from  them  wherever  it  can  be 
traced,  and  in  aid  of  this  the  registers  and  receivers  of  the  land 
office  had,  by  instructions  from  the  secretary  of  the  interior, 
been  constituted  agents  of  the  United  States  for  these  purposes, 
with  power  to  ap])oint  si>ecial  agents  under  themselves.  And 
the  court  upheld  the  authority  of  the  secretary  of  the  interior 
to  make  these  rules  and  regulations  for  the  protection  of  the 
public  lands. 

One  of  the  cases  in  this  court  in  which  this  question  was  pre- 
sented in  the  most  imposing  form  is  that  of  United  States  v.  San 
Jacinto  Tin  Co,  125  U.  S.  273,  279,  280.  In  that  case,  a  suit 
was  brought  in  the  name  of  the  United  States,  by  order  of  the 
attorney-general,  to  set  aside  a  patent  which  had  been  issued 
for  a  large  bo<ly  of  valuable  land,  on  the  ground  that  it  was 
obtained  from  the  government  by  fraud  and  deceit  practiced 
upon  its  officjers.  A  preliminary  question  was  raivsed  by  counsel 
for  defendant,  which  was  earnestly  insisted  upon,  as  to  the  right 
of  the  attorney-general  or  any  other  officer  of  the  government 
to  institute  such  a  suit  in  the  absence  of  any  act  of  Congress 
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authorizing  it.  It  was  couceded  that  there  was  no  express 
authority  given  to  the  attorney-general  to  institute  that  particu- 
lar suit,  or  any  suit  of  that  class.  The  question  was  one  of  very 
great  interest,  and  was  very  ahly  argued  both  in  the  court  below 
and  in  this  court.  The  response  of  this  court  to  that  suggestion 
conceded  that  in  the  acts  of  Congress  establishing  the  depart- 
ment of  justice  and  defining  the  duties  of  the  attorney-general, 
there  was  no  such  express  authority,  and  it  was  said  that  there 
was  also  no  express  authority  to  him  to  bring  suits  against  debtors 
of  the  government  upon  bonds,  or  to  begin  criminal  prosecutions, 
or  to  institute  criminal  proceeilings  in  any  of  the  cases  in  which 
the  Uuitwl  States  was  plaintiff,  yet  he  was  invested  with  the 
general  superintendence  of  all  such  suits.  It  was  further  said: 
"If  the  United  States,  in  any  particular  case,  has  a  just  cause 
for  calling  upon  the  judiciary  of  the  country,  in  any  of  its 
courts,  for  relief,  by  setting  aside  or  annulling  any  of  its  con- 
tracts, its  obligations,  or  its  most  solemn  instruments,  the  ques- 
tion of  the  appeal  to  the  judicial  tribunals  of  the  country  must 
primarily  be  decided  by  the  attorney-general  of  the  United 
States.  That  such  a  power  should  exist  somewhere,  and  that 
the  United  States  should  not  l>e  more  helpless  in  relieving  itself 
of  frauds,  impostures,  and  deceptions  than  the  private  indi- 
vidual, is  hardly  open  to  argument There  must,  then, 

be  an  officer  or  officers  of  the  government  to  determine  when 
the  United  States  shall  sue,  to  decide  for  what  it  shall  sue,  and 
to  be  responsible  that  such  suits  shall  be  brought  in  appropriate 
cases.  The  attorneys  of  the  United  States  in  every  judicial  dis- 
trict are  officers  of  this  character,  and  they  are  by  statute  under 
the  immediate  supervision  and  control  of  the  attorney-general. 
How,  then,  can  it  be  argued  tiiat  if  the  United  States  has  been 
deceived,  entrapped,  or  defrauded  into  the  making,  under  the 
forms  of  law,  of  an  instrument  which  injuriously  aflTects  its 
rights  of  property,  or  other  rights,  it  cannot  bring  a  suit  to 
avoid  the  effect  of  such  instrument,  thus  fraudulently  obtained, 
without  a  special  act  of  Congress  in  each  case,  or  without  some 
special  authority  applicable  to  this  class  of  cases?"  The  same 
question  was  raised  in  the  earlier  case  of  United  States  v.  Ilughea, 
11  How.  552,  and  decided  the  same  way. 


U.  a]  In  re  Neagle.    '    '  309 

1890.]  Opinion  of  the  Snpreme  Court— Miller,  J. 

We  cannot  doubt  the  power  of  the  President  to  take  meas- 
ures for  the  protection  of  a  judge  of  one  of  the  courts  of  tlie 
United  States,  who,  while  in  the  discharge  of  the  duties  of  his 
office,  IS  threatened  with  a  personal  attack  which  may  probably 
result  in  his  death,  and  we  think  it  clear  that  where  this  pro- 
tection is  to  l>e  afforded  thorough  the  civil  power,  the  department 
of  justice  is  the  proper  one  to  spt  in  motion  the  necessary  means 
of  protection.  The  correspondence  already  recited  in  this  opin- 
ion between  the  marshal  of  the  Northern  District  of  California, 
and  the  attorney-general,  and  the  district  attorney  of  the  United 
States  for  that  district,  although  prescribing  no  very  specific 
mode  of  affording  this  protection  by  the  attorney-general,  is 
sufficient,  we  think,  to  warrant  the  marshal  in  taking  the  steps 
which  he  did  take,  in  making  the  provisions  which  he  did  make^ 
for  the  protection  and  defense  of  Mr.  Justice  Field. 

But  there  is  positive  law  investing  the  marshals  and  their 
deputies  with  powers  which  not  only  justify  what  Marshal 
Neagle  did  in  this  matter,  but  which  imposed  it  upon  him  as 
a  duty.  In  chapter  14  of  the  Revised  Statutes  of  the  United 
States,  which  is  devoted  to  the  appointment  and  duties  of  the 
district  attorneys,  marshals,  and  clerks  of  the  courts  of  the 
United  States,  section  788  declares: — 

"The  marshals  and  their  deputies  shall  have,  in  each  state, 
the  same  powers,  in  executing  the  laws  of  the  United  States,  as 
the  sheriffs  and  their  deputies  in  such  state  may  have,  by  law, 
in  executing  the  laws  thereof." 

If,  therefore,  a  sheriff  of  the  state  of  California  was  author- 
ized to  do  in  regard  to  the  laws  of  California  what  Neagle  did, 
that  is,  if  he  was  authorized  to  keep  the  peace,  to  protect  a  judge 
from  assault  and  munler,  then  Neagle  was  authorized  to  do  the 
same  thing  in  reference  to  the  laws  of  the  United  States. 

Section  4176  of  the  Political  Code  of  California  reads  as 
follows: — 

"The  sheriff  must: — 

"First — Preserve  the  peace, 

"Second — Arrest  and  take  before  the  nearest  magistrate  for 
examination  all  persons  who  attempt  to  commit,  or  hav^e  com- 
mitted a  public  offense. 
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^^  Third — Prevent  and  suppress  all  aCFrays,  breaches  of  the 
peace,  riots,  and  insurrections,  which  may  come  to  his  knowl- 
edge  " 

And  the  Penal  Code  of  California  declares  (sec.  197)  that 
homicide  is  justifiable  when  committe<1  by  any  person  "wheu 
resisting  any  attempt  to  murder  any  jierson,  or  to  commit  a 
felony,  or  to  do  some  great  bodily  injury  ujK)n  any  jjerson ;"  or 
"when  committed  in  defense  of  habitation,  property,  or  person 
against  one  who  manifestly  intends  or  endeavors  by  violence  or 
surprise  to  commit  a  felony." 

That  there  is  a  peace  of  the  Unitetl  States ;  that  a  man  assault- 
ing a  judge  of  the  United  States  while  in  the  discharge  of  his 
duties  violates  that  peace;  that  in  sueli  case  the  marshal  of  the 
United  States  stands  in  the  same  relation  to  the  peace  of  the 
United  States  which  the  sheriff  of  the  county  does  to  the  peace 
of  the  state  of  California,  — are  questions  too  clear  to  need  argu- 
ment to  prove  them.  That  it  would  be  the  duty  of  a  sheriff, 
if  one  had  been  present  at  this  assault  by  Terry  upon  Judge 
Field,  to  prevent  this  breach  of  the  peace,  to  prevent  this 
assault,  to  prevent  the  murder  which  was  contemplated  by  it, 
cannot  be  doubted.  And  if,  in  performing  this  duty,  it  became 
iieccs.sary  for  the  protection  of  Judge  Field,  or  of  himself,  to 
kill  Terry,  in  a  case  where,  like  this,  it  was  evidently  a  question 
of  the  choice  of  who  should  be  killed,  the  assailant  and  violator 
of  the  law  and  disturber  of  the  j>ea(ie,  or  the  unoffending  man 
who  was  in  his  power,  there  can  be  no  question  of  the  author- 
itv  of  the  sheriff  to  have  killed  Terry.  So  the  marshal  of  the 
United  States,  charged  with  the  duty  of  protecting  and  guard- 
ing the  judge  of  the  United  States  court  against  this  special 
assault  upon  his  i>erson  and  his  life,  being  present  at  the  critical 
moment,  when  prompt  action  was  necessary,  found  it  to  be  his 
duty,  a  duty  which  he  had  no  liberty  to  refuse  to  j>erforra,  to 
take  the  steps  which  resulted  in  Terry ^s  death.  This  duty  was 
im])aseil  on  him  by  the  section  of  the  Revised  Statutes  which 
we  have  recite<l,  in  connection  with  the  powei*s  conferred  by  the 
state  of  California  upon  its  peace  officers,  which  become,  by  this 
statute,  in  proper  cases,  transferred  as  duties  to  the  marshals 
of  the  United  States. 
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But  all  these  questions  being  conceded,  it  is  urged  against 
the  relief  sought  by  this  writ  of  habeas  corpus,  that  the  ques- 
tion of  tlie  guilt  of  the  prisoner  of  the  crime  of  murder  is  a 
question  to  be  determined  by  the  laws  of  California,  and  to  be 
decided  by  its  courts,  and  that  there  exists  no  power  in  the 
government  of  the  United  States  to  take  a\vay  the  prisoner 
from  the  custody  of  the  proper  authorities  of  the  state  of  Cali- 
fornia and  cany  him  before  a  judge  of  the  court  of  the  United 
States,  and  release  him  without  a  trial  by  jury  according  to  the 
laws  of  the  state  of  California*  Thdt  the  statute  of  the  United 
States  authorizes  and  directs  such  a  proceeding  and  such  a  judg- 
ment in  a  case  where  the  ofiense  charged  against  the  prisoner 
consists  in  an  act  done  in  pursuance  of  a  law  of  the  United 
States,  and  by  virtue  of  its  authority,  and  where  the  imprison- 
ment of  the  party  is  in  violation  of  the  conbtitution  and  la^vs 
of  the  United  States,  is  clear  by  its  express  langtiage. 

The  enactments  now  found  in  the  Revised  Statutes  of  the 
United  States  on  the  subject  of  the  writ  of  habeas  corpus  are 
the  resalt  of  a  long  course  of  legislation,  forced  upon  Congress 
by  the  attempt  of  the  states  of  the  Union  to  exercise  the  power 
of  imprisonment  over  officers  and  otlier  persons  asserting  rights 
under  the  federal  government  or  foreign  governments,  which 
the  states  denied.  The  original  act  of  Congress  on  the  subject 
of  the  writ  of  habeas  corpus,  by  its  fourteenth  section,  author- 
ized the  judges  and  the  courts  of  the  United  States,  in  the  case 
of  prisoners  in  jail  or  in  custody  under  or  by  color  of  the  author- 
ity of  the  United  States,  or  committed  for  trial  before  some 
court  of  the  same,  or  when  necessary  to  be  brought  into  court 
to  testify,  to  issue  the  writ,  and  the  judge  or  court  before  whom 
they  were  brought  was  directed  to  make  inquiry  into  the 
eause  of  commitment.  (1  Stats.  81,  ch.  20,  sec.  14.)  This  did 
not  present  the  question,  or,  at  least,  it  gave  rise  to  no  ques- 
tion which  came  before  the  courts,  as  to  releasing  by  this  writ 
parties  held  in  custody  under  the  laws  of  the  states.  But 
when,  during  the  controversy  growing  out  of  the  nullification 
laws  of  South  Carolina,  officers  of  the  United  States  were 
arrested  and  imprisoned  for  the  performance  of  their  duties  iu 
^ooUecting  the  revenue  of  the  Uuited  States  in  that  state,  and 
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held  by  the  state  authorities,  it  became  necessary  for  the  Con- 
gress of  the  United  States  to  take  some  action  for  their  relief. 
Accordingly  the  act  of  Congress  of  March  2,  1833  (4  Stats. 
634,  ch.  57,  sec.  7),  among  other  remedies  for  such  condition 
of  afiaii^,  provided,  by  its  seventh  section,  that  the  federal 
judges  should  grant  writs  of  habeas  corpus  in  all  cases  of  a 
prisoner  in  jail  or  confinement,  where  he  should  be  committed 
or  confined  on  or  by  any  authority  or  law,  for  any  act  done,  or 
omitted  to  be  done,  in  pursuance  of  a  law  of  the  United  States, 
or  any  order,  process,  or  decree  of  any  judge  or  court  thereof. 
The  next  extension  of  the  drcumstances  on  which  a  writ  of 
habeas  corpus  might  issue  by  the  federal  judges  arose  out  of 
the  celebrated  McLeod  Case,  in  which  McLeod,  charged  with 
murder,  in  a  state  court  of  New  York,  had  pleaded  that  he  was 
a  British  subject,  and  that  what  he  had  done  was  under  and  by 
the  authority  of  his  government,  and  should  be  a  matter  of 
international  adjustment,  and  tliat  he  was  not  subject  to  be  tried 
by  a  court  of  New  York  under  the  laws  of  that  state.  The 
federal  government  acknowledged  the  force  of  this  reasoning, 
and  undertook  to  obtain  from  the  government  of  the  state  of 
New  York  the  release  of  the  prisoner,  but  failed.  He  was, 
however,  tried  and  acquitted,  and  afterwards  released  by  the 
state  of  New  York.  This  led  to  an  extension  of  the  powers 
of  the  federal  judges  under  the  writ  of  habeas  corpus,  by  the 
act  of  August  29,  1842  (5  Stats.  539,  ch.  257),  entitled  "An 
act  to  provide  further  remedial  justice  in  the  courts  of  the 
United  States."  It  conferred  upon  them  the  power  to  issue  a 
writ  of  habeas  corpus  in  all  cases  where  the  prisoner  claimed 
that  the  act  for  which  he  was  held  in  custody  was  done  under 
the  sanction  of  any  foreign  power,  and  where  the  validity  and 
effect  of  this  plea  depended  upon  the  law  of  nations.  In  advo* 
eating  the  bill,  which  afterwards  became  a  law,  on  this  subject, 
Senator  Berrien,  who  introduced  it  into  the  Senate,  observed : 
"  The  object  was  to  allow  a  foreigner,  prosecuted  in  one  of  the 
states  of  the  Union  for  an  offense  committed  in  that  state,  but 
which  he  pleads  has  been  committed  under  authority  of  his 
own  sovereign,  or  the  authority  of  the  law  of  nations,  to  be 
brought  up  on  that  issue  before  th^  only  competent  judicial 
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power  to  decide  upon  matters  involved  in  foreign  relations  or 
the  law  of  nations.  The  plea  must  show  that  it  has  reference  to 
the  laws  or  treaties  of  the  United  States  or  the  law  of  nations, 
and  showing  this,  the  writ  of  habeas  corpus  is  awarded  to  try 
that  issue.  If  it  shall  appear  that  the  accused  ha^  a  bar  on  the 
plea  alleged,  it  is  right  and  pro|>er  that  he  should  not  be  delayed 
in  prison  awaiting  the  proceedings  of  the  state  jurisdiction  on 
the  preliminary  issue  of  his  plea  at  bar.  If  satisfied  of  the 
existence  in  fact  and  validity  in  law  of  the  bar,  the  federal 
jurisdiction  will  have  the  power  of  administering  prompt 
relief  No  more  forcible  statement  of  the  principle  on  which 
the  law  of  the  case  now  before  us  stands  can  be  made. 

The  next  extension  of  the  powers  of  the  court  under  the  writ 
of  habeas  corpus  was  the  act  of  February  5,  1867  (14  Stats. 
385,  ch.  28),  and  this  contains  tlie  broad  ground  of  the  present 
Kevised  Statutes,  under  which  the  relief  is  sought  in  the  case 
before  us,  and  includes  all  cases  of  restraint  of  liberty  in  viola* 
tion  of  the  constitution  or  a  law  or  treaty  of  the  United  States, 
and  declares  that  'Hhe  said  court  or  judge  shall  proceed  in  a 
summary  way  to  determine  the  facts  of  the  case,  by  hearing 
testimony  and  the  arguments  of  the  parties  interested,  and  if  it 
shall  appear  that  the  petitioner  is  deprived  of  his  or  her  liberty 
in  contravention  of  the  constitution  or  laws  of  the  United  States^ 
he  or  she  shall  forthwith  be  discharged  and  set  at  liberty .'' 

It  would  seem  as  if  the  argument  might  close  here.  If  the 
duty  of  the  United  States  to  protect  its  officers  from  violence, 
even  to  death,  in  discharge  of  the  duties  which  its  laws  impose 
upon  them,  be  established,  and  Congress  has  made  the  writ  of 
habeas  corpus  one  of  the  means  by  which  this  protection  is 
made  efficient,  and  if  the  facts  of  this  case  show  that  the  pris* 
oner  was  acting  both  under  the  authority  of  law,  and  the  direo- 
tions  of  his  superior  officers  of  the  department  of  justi<re,  we 
can  see  no  reason  why  this  writ  should  not  be  made  to  serve  its 
purpose  in  the  present  case. 

We  have  already  cited  such  decisions  of  this  court  as  are 
most  important  and  directly  in  point,  and  there  is  a  series  of 
cases  decided  by  the  circuit  and  district  courts  to  the  same  pur* 
port,    Severfil  of  thes^  arose  out  of  proceedings  under  the  fugi* 
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tive  slave  law,  id  which  the  marshal  of  the  United  States, 
while  engaged  in  apprehending  the  fugitive  slave  with  a  view 
to  returning  him  to  his  master  in  another  state,  was  arrested  by 
the  authorities  of  the  state.  In  many  of  these  cases  they  made 
application  to  the  judges  of  the  Unite<l  States  for  relief  by  the 
writ  of  habeas  corpus,  which  give  rise  to  several  very  interest* 
ing  decisions  on  this  subject. 

In  Ex  parte  Jenkins,  2  Wall.  Jr.  521,  529,  the  marshal,  who 
had  been  engaged,  while  executing  a  warrant,  in  arresting  a 
fugitive,  in  a  bloody  encounter,  was  himself  arrested  under  a 
warrant  of  a  justice  of  the  peace  for  assault  with  intent  to  kill, 
which  makes  the  ciise  very  analogous  to  the  one  now  under  con- 
sideration. He  presented  to  the  circuit  court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania  a  petition  for 
a  writ  of  habeas  corpus,  which  was  heard  before  Mr.  Justice 
Grier,  who  held  that  under  the  act  of  1833,  already  referred 
to,  the  marshal  was  entitled  to  his  discharge,  because  what  he 
had  done  was  in  pursuance  of  and  by  the  authority  conferred 
upon  him  by  the  act  of  Congress  concerning  the  rendition  of 
fugitive  slaves.  He  said:  "The  authority  conferred  on  the 
judges  of  the  United  States  by  this  act  of  Congress  gives  them 
all  the  power  that  any  other  court  could  exercise  under  the  writ 
of  habeas  corpus,  or  gives  them  none  at  all.  If  under  such  a 
writ  they  may  not  discharge  their  officer  when  imprisoned  'by 
any  authority '  for  an  act  done  in  pursuance  of  a  law  of  the 
United  States,  it  would  be  impossible  to  discover  for  what 
useful  purpose  the  act  was  passed.''  It  "  was  passed  when  a 
certain  state  of  this  Union  had  threatened  to  nullify  acts  of 
Congress,  and  to  treat  those  as  criminals  who  should  attempt 
to  execute  them ;  and  it  was  intended  as  a  remedy  against  such 
state  legislation." 

This  same  matter  was  up  again  when  the  fugitive  slave, 
Thomas,  had  the  marshal  arrested  in  a  civil  suit  for  an  alleged 
assault  and  battery.  He  was  carried  before  Judge  Kane  on 
another  writ  of  habeas  corpus  and  again  released.  (2  Wall.  Jr. 
531.)  A  third  time  the  marshal,  being  indicted,  was  arrested 
on  a  bench  warrant  issued  by  the  state  court,  and  again  brought 
before  the  circuit  court  of  the  United  States  by  a  writ  of  habeas 
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corpus  and  discharged.  Some  remarks  of  Judge  Kane  on  this 
occasion  are  very  pertinent  to  the  objections  raised  in  the  present 
case.  He  said  (2  Wall.  Jr.  543) :  "  It  has  been  urged  that  my 
order,  if  it  shall  withdraw  the  relators  from  the  prosecution 
pending  against  them  [in  the  state  court],  will  in  effect  prevent 
their  trial  by  jury  at  all,  since  there  is  no  act  of  Congress 
under  which  they  can  be  indicted  for  an  abuse  of  process.  It 
will  not  be  an  anomaly,  however,  if  the  action  of  this  court 
shall  interfere  with  the  trial  of  these  prisoners  by  a  jury.  Our 
constitutions  secure  that  mode  of  trial  as  a  right  to  the  accused ; 
but  they  nowhere  recognize  it  as  a  right  of  the  government, 
either  state  or  federal,  still  less  of  an  individual  prosecutor* 
The  action  of  a  jury  is  overruled  constantly  by  the  granting 
of  new  trials  after  conviction.  It  is  arrested  by  the  entering 
of  nolle  prosequiSy  while  the  case  is  at  bar.     It  is  made  ineffect-^ 

ual  at  any  time  by  the  discharge  on  habeas  corpus And 

there  is  no  harm  in  this.  No  one  imagines  that  because  a  man 
is  accused  he  must,  therefore,  of  course,  be  tried.  Public  prose- 
cutions are  not  devised  for  the  purpose  of  indemnifying  the 
wrongs  of  individuals,  still  less  of  retaliating  upon  them.'' 

Many  other  decisions  by  the  circuit  and  district  courts,  io 
the  same  purport,  are  to  be  found,  among  them  the  following: 
Ux  poiie  Robinson,  6  McLean,  355;  4  Am.  Law  Reg.  617; 
Roberts  v.  Jailor  of  Fayette  County ,  2  Abb.  U.  S.  265 ;  In  re 
Ramsey,  2  Flip.  451;  In  re  Neilt,  8  Blatchf.  156;  £a?  parte 
Bridges,  2  Woods,  428;  Re  parte  RoyaU,  117  U.  8.  241. 

Similar  language  was  used  by  Mr.  Choate  in  the  Senate  of 
the  United  States  upon  the  passage  of  the  act  of  1842.  He 
said  :  "If  you  have  the  power  to  interpose  after  judgment,  you 
have  the  power  to  do  so  before.  If  you  can  reverse  a  judgment, 
you  can  anticipate  its  rendition.  If,  within  the  constitution, 
your  judicial  power  extends  to  these  cases  or  these  controversies, 
whether  you  take  hold  of  the  case  or  controversy  at  one  stage 
or  another,  is  totally  immaterial.  The  single  question  sub- 
mitted to  the  national  tribunal,  the  question  whether,  under 
the  statute  adopting  the  law  of  nations,  the  prisoner  is  entitled 
to  the  exemption  or  immunity  he  claims,  may  as  well  be 
extracted  from  the  entire  case,  and  presented  and  decided  m 
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those  tribunals  before  any  judgment  in  the  state  court,  as  for 
it  to  be  revised  afterwards  on  a  writ  of  error.  Either  wav, 
they  pass  on  no  other  question.  Either  way,  they  do  not 
administer  the  criminal  law  of  a  state.  In  the  one  case  as 
much  as  in  the  other,  and  no  more,  do  they  interfere  with  state 
judicial  power." 

The  same  answer  is  given  in  tlie  present  case.  To  the  objec- 
tion made  in  argument,  that  the  prisoner  is  discharged  by  this 
writ  from  the  power  of  the  state  court  to  try  him  for  the 
whole  offense,  the  reply  is,  that  if  the  prisoner  is  held  in  the 
state  court  to  answer  for  an  act  which  he  was  authorized  to  do 
by  the  law  of  the  United  States,  which  it  was  his  duty  to  do  as 
marshal  of  the  United  States,  and  if  in  doing  that  act  he  did  no 
more  than  what  was  necessary  and  proper  for  him  to  do,  he 
cannot  be  guilty  of  a  crime  under  the  law  of  the  state  of  Cali- 
fornia. When  these  things  are  shown,  it  is  established  that  he 
is  innocent  of  any  crime  against  the  laws  of  the  state,  or  of  any 
other  authority  whatever.  There  is  no  occasion  for  any  further 
trial  in  the  state  court,  or  in  any  court.  The  circuit  court  of 
the  United  States  was  as  competent  to  ascertain  these  facts  as 
any  other  tribunal,  and  it  was  not  at  all  nwessary  that  a  jury 
should  be  impaneled  to  render  a  verdict  on  them.  It  is  the 
exercise  of  a  power  common  under  all  systems  of  criminal  juris- 
prudence. There  must  always  be  a  preliminary  examination 
by  a  committing  magistrate,  or  some  similar  authority,  as  to 
whether  there  is  an  offense  to  be  submitted  to  a  jury,  and  if  this 
is  submitted  in  the  first  instance  to  a  grand  jury,  that  is  still 
not  the  right  of  trial  by  jury  which  is  insisted  on  in  the  present 
argument. 

We  have  thus  given,  in  this  case,  a  most  attentive  consider- 
ation to  all  the  questions  of  law  and  fact  which  we  have  thought 
to  be  properly  involved  in  it.  We  have  felt  it  to  be  our  duty 
to  examine  into  the  facts  with  a  completeness  justified  by  the 
importance  of  the  case,  as  well  as  from  the  duty  imposed  upon 
us  by  the  statute,  which  we  think  requires  of  us  to  place  our- 
selves, as  far  as  possible,  in  the  place  of  the  circuit  court,  and  to 
examine  the  testimony  and  the  arguments  in  it,  and  to  dispose 
of  the  party  as  law  and  justice  require. 
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The  result  at  which  we  have  arrived  upon  this  examination 
is,  that  in  the  protection  of  the  person  and  the  life  of  Mr.  Jus- 
tice Field  while  in  the  discharge  of  his  official  duties,  Neagle 
was  authorized  to  resist  the  attack  of  Terry  upon  him;  that 
Neagle  was  correct  in  the  belief  that  without  prompt  action  on 
his  part  the  assault  of  Terry  upon  the  judge  would  have  ended 
in  the  death  of  the  latter;  that  such  being  his  well-founded 
belief,  he  was  justified  in  taking  the  life  of  Terry,  as  the  only 
means  of  preventing  the  death  of  the  man  who  was  intended  to 
be  his  victim ;  that  in  taking  the  life  of  Terry,  under  the  circum- 
stances, he  was  acting  under  the  authority  of  the  law  of  the 
United  States,  and  was  justified  in  so  doing;  and  that  he  is  not 
liable  to  answer  in  the  courts  of  California  on  account  of  his 
part  in  that  transaction. 

We  therefore  affirm  the  judgment  of  the  circuit  court  author- 
izing his  discharge  from  the  custody  of  the  sherifi*of  San  Joaquin 
County. 


Hewitt  v.  Storey  et  al. 

ClBCXTTT  COUBT,  SOUTHEBN  DiSTBICT  OF  CaLXFOBIOA. 

SspTEiakSH  23,  1889. 

1.  CORPORATION'S  —  AcnoNfl  BY  AXD  AGAINST. — The  Code  of  Civil  Procedure  of  Cali- 
fornia, section  388,  proyides  that  **when  two  or  more  persons,  asHociated  in  any 
biisineBs,  transact  sneh  basiness  under  a  common  name,  whether  it  comprises  the 
names  of  such  persons  or  not.  the  associates  may  be  sued  by  such  common  name." 
Belli,  tliat  a  biU  to  enjoin  interference  by  defendants  witli  complainant's  alleged 
right  to  divert  water  from  a  stream,  against  the  "South  Fork  and  Sunnyside 
Division  of  the  Santa  Ana  River,"  which,  it  appears,  is  an  association  formed 
and  existing  pursuant  to  the  laws  of  California,  is  sufficient,  without  making  the 
owners  and  stockholders  thereof  parties. 

Before  Ross,  District  Judge, 
[n  equity.     On  bill  and  answer. 

Messrs,  Rowell  &  Rowell,  and  Mr.  John  Albright  {Mr.  A.  IF. 
Thompson^  and  Messrs.  Brousseau  &  liaich,  of  counsel),  for  com- 
plainant. 

Mess:i*s.  Curtis  &  Otis,  and  Mr.  Byron  Waters  (Mr.  R.  E* 
Houghtony  of  counsel)^  for  defendants. 
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Ross,  J.  Certain  of  tbe  defeodauts  to  this  t^uit  having  by 
amended  answers  objected  to  the  amended  bill  of  complaint  that 
it  is  defective  for  want  of  parties,  the  cause  was,  on  motion  of 
complainant,  set  down  for  argument  on  those  objections,  pur- 
suant to  equity  rule  52,  and  the  objections,  having  been  argued 
by  the  respective  parties,  are  now  to  be  determined.  The  pur- 
pose of  the  suit  on  complainant's  part  is  to  establish  as  against 
the  defendants  his  alleged  right  to  333^  inches  of  the  water  of 
the  Santa  Ana  River,  measured  under  a  four-inch  pressure,  di- 
verted at  a  certain  specified  point  by  means  of  a  certain  ditch, 
called  the  "Berry  Roberts  Ditch,"  and  to  obtain  an  injunction 
enjoining  defendants  from  interfering  therewith.  To  the  origi- 
nal as  well  as  the  amended  bill  a  large  number  of  persons  are 
made  defendants,  as  also  certain  corporations,  among  them  the 
North  Fork  Water  Company,  and  a  certain  association,  styled 
the  "South  Fork  and  Suunyside  Division  of  the  Santa  Ana 
River,"  which  is  sued  as,  and  alleged  to  be,  an  association 
formed  and  existing  pursuant  to  the  laws  of  the  state  of  Cali- 
fornia, and  "composed  of  some  or  all  of  the  aforesaid  defendants 
and  other  persons  unknown  to  your  orator,"  and  transacting 
business  under  that  name  in  San  Bernardino  County,  in  which 
county  the  water  in  dispute  is  situated.  The  bill,  as  amended, 
alleges  that  on  and  after  Marcli  10, 1869,  certain  named  persons, 
under  an*l  by  virtue  of  the  laws  of  the  state  of  California,  ac- 
quired by  appropriation  500  inches  of  the  water  of  the  Santa 
Ana  River,  measured  under  a  four-inch  pressure,  which  they 
diverted  at  a  certain  named  point  by  means  of  a  certain  ditch, 
known  as  the  "  Berry  Roberts  Ditch,"  and  that  the  complainant 
subsequently  acquired  from  those  appropriators  333J  inches  of 
said  water,  measured  under  a  like  pressure,  with  the  right  to 
divert  the  same  at  the  same  point  through  the  same  ditch.  The 
bill,  as  amended,  further  alleges  that  at  the  time  of  tlie  construc- 
tion of  the  Berry  Roberts  Ditch,  and  of  the  appropriation  under 
which  the  complainant  claims,*the  defendant  corporation,  the 
North  Fork  Water  Company,  or  its  predecessors  in  interest  or 
grantors,  and  the  defendant  association,  the  South  Fork  and 
Suunyside  Division  of  the  Santa  Ana  River,  or  its  pnxlecessors 
in  interest  or  grantors,  were  the  owners  of  two  certain  other 
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ditches  commeiiciug  in  said  river  and  conveying  water  there- 
firom,  and  were  the  only  persons. who  bad  acquired  any  rjght  to 
the  use  of  the  water  of  the  Santa  Ana  Hiver  prior  to  the  right  of 
Qomplainant  and  of  those  under  whom  he  claims ;  that  the  rights 
of  the  said  named  defendants  were  acquired  by  them,  or  by  their 
predecessors  in  interest,  by  prior  appropriation,  under  and  in  pur- 
suance of  the  same  laws  of  tbe  state  of  California,  and  extended 
only  to  the  amount  of  200  inches  of  water,  measured  under  a 
four-inch  pressure,  for  each  of  the  last-named  ditches.  It  is 
further  alleged  in  said  amended  bill  that  the  Santa  Ana  River  is 
an  un navigable  stream  of  running  water,  flowing  through  sundry 
wild  canyons  or  ravines  in  tbe  San  Bernardiuo  Mountains,  and 
emerging  therefrom  into  the  San  Eernardino  valley  through  the 
mouth  of  a  steep  ravine  at  or  near  its  eastern  boundary;  that 
from  lime  immemorial  the  waters  of  the  said  river  have  been, 
and  are  now,  for  many  miles  above  and  below  the  head  of 
the  Berry  Rol>erts  Ditch,  held  and  owned  exclusively  by  right 
of  appropriation,  and  used  generally  for  the  purpose  of  irri- 
gation ;  that  the  land  of  the  complainant  lies  in  the  said  valley, 
and  in  common  with  certain  lands  of  the  defendants,  is  incapa- 
ble of  cultivation  without  water;  that  at  certain  dry  seasons 
of  the  year  the  said  river  contains  at  and  between  the  head 
of  the  Berry  Roberts  Ditch  and  the  month  of  the  ravine  afore- 
said little  more  than  sufficient  water  to  supply  the  above-men- 
tioned prior  appropriators  and  complainant  with  the  quantity 
of  water  to  which  they  are  respectively  entitled,  but  does  at  all 
times  contain  sufficient  to  supply  the  said  prior  appropriators 
and  complainant  to  the  extent  of  their  respective  rights. 

The  amended  answers  referred  to  herein,  among  other  things, 
deny  that  the  North  Fork  Water  Company  and  the  South  Fork 
and  Sunuyside  Division  of  the  Santa  Ana  River  are  only 
entitled  to  200  inches  each  of  the  water  of  the  Santa  Ana  River, 
but  on  the  contrary,  aver  the  said-named  company  and  associ- 
ation to  be  entitled  to  the  entire  flow  of  the  water  of  the  river, 
measured  at  a  ix)int  about  two  miles  above  the  head  of  the  Berry 
Roberts  Ditch,  and  which  water,  it  is  averred,  is  owned  by  said 
company  and  association  in  equal  proportions,  and  is  in  the  ag- 
gregate greatly  in  excess  of  1,000  inches,  measured  under  a  four- 
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inch  pressure.  And  the  said  amended  answers  further  aver  that 
the  amended  bill  is  defective  for  want  of  proper  parties  defend- 
ant in  this,  that  certain  named  persons  and  corporations,  who 
DOW  are,  and  at  the  time  the  original  bill  was  filed  were  owners 
and  shareholders  in  the  South  Fork  and  Sunnyside  Division 
of  the  Santa  Ana  River,  are  not  made  parties  defendant  to  said 
amended  bill,  and  that  certain  other  named  persons  who  were 
made  parties  defendant  to  the  original  bill,  and  who  were 
owners  and  shareholders  in  said  South  Fork  and  Sunnvside 
Division  of  the  Santa  Ana  River,  have  died  since  said  original 
bill  was  filed,  and  that  their  legal  representatives,  who  now  are 
owners  and  shareholders  in  said  South  Fork  and  Sunnyside 
Division  of  the  Santa  Ana  River,  are  not  made  parties  defend- 
ant to  the  amended  bill. 

This  statement  embraces  such  portions  of  the  pleadings  as  are 
necessary  to  be  stated  for  tlie  determination  of  the  point  now 
made.  The  question  is  whether  all  of  the  owners  and  share- 
holders in  the  South  Fork  and  Sunnyside  Division  of  the  Santa 
Ana  River — which  is  alleged  in  the  bill  and  admitted  by  the 
answers  to  be  an  association  formed  and  existing  pursuant  to 
the  laws  of  California,  and  transacting  business  under  that 
name  in  the  county  of  San  Bernardino,  where  it  has  its  place 
of  business — are  necessary  parties  to  the  suit.  The  circum- 
stance that  some  of  the  persons  made  defendants  are  alleged  to 
be  shareholders  in  the  association  does  not  affect  the  question. 
The  complainant,  by  his  bill,  does  not  seek  to  avail  himself  of 
the  rule  that  applies  where  the  parties  are  too  numerous  to  be 
brought  before  the  court,  or  where  the  question  is  one  of  common 
or  general  interest  of  many  pereons.  The  allegation  that  cer- 
tain of  the  defendants  are  shareholders  in  the  association  may 
be  disregarded,  if  it  be  true,  as  contended  by  complainant,  that 
all  of  the  shareholders  are  suable  by  the  common  name  under 
which  it  is  alleged  and  admitted  they  associated  themselves  and 
are  doing  business.  In  controversies  concerning  the  title  to  real 
property  the  federal  court  always  administers  the  law  as  if  it 
was  sitting  as  a  local  court  of  the  state.  {Olcott  v.  Bynum,  17 
Wall.  57 ;  Slaughter  v.  Glmn,  98  U,  S.  244.)  The  nature  of 
the  property  in  controversy  here  is  such  as  to  make  the  same 


N.  Dist.  Ciil.]      United  States  v.  Scott.  321 

1889.]  Points  decided. 

rule  applicable.  Now,  by  section  388  of  the  Code  of  Civil  Pro- 
cedure of  California,  it  is  provided  that  "when  two  or  more  per- 
sons, associated  in  anv  business,  transact  such  business  under  a 
oommoQ  name,  whether  it  comprises  the  names  of  such  persons 
or  not,  the  associates  may  be  sueil  by  such  common  name,  the 
summons  in  such  cases  being  served  on  one  or  more  of  the  asso- 
ciates; and  the  judgment  iu  the  action  shall  bind  the  joint  prop- 
erty of  all  the  associates  in  the  same  manner  as  if  all  had  been 
named  defendants,  and  had  been  sued  upon  their  joint  liability." 
In  this  case  the  association  in  question  was  sued  by  its  common 
name,  the  South  Fork  and  Sunnyside  Division  of  the  Santa  Ana 
River,  and  as  such  ap))eared  and  answered,  putting  in  issue  the 
averments  of  the  bill  respecting  its  alleged  interference  with  the 
complainant's  rights,  and  respecting  the  quantity  of  the  water  of 
the  Santa  Ana  River  to  which  it  is  entitled.  It  is  the  acts  of 
the  association,  as  such,  of  which  the  complainant,  among  other 
things,  complains,  and  it  is  the  rights  of  the  associati«»n,  as  sueh, 
that  are,  among  other  things,  put  in  issue  by  the  pleadings.  A 
decree  favorable  to  the  association  would  inure  to  the  benefit  of 
all  of  its  members,  and  one  adverse  to  it  would,  in  my  judg- 
ment, bind  all  of  them.     Objections  disallowed. 


United  States  v.  Scott  et  al. 

Cincxnrr  Court,  Nobthern  Pistbict  of  California. 

Sbpteuber  23,  1889. 

1.  Px3iJC  Lands  — Crrnxo  Timbeb  —  Payment  fob  Land. — A  party  prosecuted 
for  cutting  timber  on  the  public  lands  under  section  2461,  Itevised  Statutes,  is 
only  relieved  from  the  criminal  proHccution  aud  liabilities  provided  for  in  saift 
BCH^tion  21G1  by  payment  of  two  dollars  and  a  half  per  acre  for  the  land  on  whi«h 
it  is  cut;  be  is  not  relieved  from  Ills  civil  common-law  liability  tu  the  United 
States  as  owner  of  the  land  for  the  value  of  the  timber  cut. 

Before  Sawyer,  Circnit  Judge,  and  Sabix,  District  Judge. 
At  law. 

Mr.  J.  T.  Carey,  United  States  Attorney,  for  plaintiff. 
Mr,  J,  X  Scrinner,  and  J/r.  E.  T.  Devlin^  for  defendants, 

XIV.  bAl¥Y.— 21. 
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By  the  Court,  Sawyeu,  (^rciiit  Jndcre.  This  is  an  action  to 
recover  twenty-six  thousand  and  <Kld  dollars,  the  value  of 
lumber  manufacture<l  from  tinil>er  cut  on  the  public  lands  of 
the  United  States,  described  in  the  complaint.  The  thin! 
defense  set  out  is,  that,  after  the  cutting  of  said  timber,  and 
manufacturing  of  it  into  lumber,  the  defendants  were  indicted 
for  the  offense  of  cutting  the  same  timber  under  section  2461 
of  the  Revised  Statutes  of  the  United  States;  that  after  said 
indictment,  the  defendants  paid  into  the  court  in  which  it  was 
pending,  the  sura  of  two  dollars  and  a  half  per  acre  for  all 
lands  upon  which  said  timlxjr  had  been  cut,  and  were,  thereby, 
"relieved  from  fiuiher  prosecution  and  liability  therefor,"- in 
pursuance  of  section  5  of  the  act  of  June  2,  1878,  entitled 
"An  act  for  the  sale  of  timber  lands  in  the  state  of  California, 
Oregon,  and  Nevada,  and  in  Washington  territories."  (1  Sup. 
llev.  Stats.  329.)  The  United  States  moves  to  strike  out  this 
defense,  as  constituting  no  valid  answer  to  the  suit,  and  as 
being,  therefore,  irrelevant.  On  the  part  of  the  defendants  it  is 
claimed,  that  section  5  covers  not  only  all  criminal  prosecutions, 
and  relieves  them  "  from  further  prosecutions  and  liahilitv  there- 
for," incurred  under  section  2461,  Revised  Statutes,  but  that 
it  exonerates  and  relieves  them  from  all  civil  liabilitv  for  the 
lumber  cut,  or  for  its  value.  The  United  States,  on  the  other 
hand,  claim,  that  they  are  only  relieved  from  the  penal  liabil- 
ities incurred  under  said  section  2461,  and  the  question  thus 
raised  is  the  one  to  be  now  d(»tcrmined.  Section  2461  makes 
it  an  offense  against  the  United  States  to  cut  and  destroy  or 
remove  timber  from  the  public  lands  in  the  way  alleged  in  the 
complaint;  and  provides  that,  "any  person  so  cutting  timber," 
shall  pay  a  fine  not  less  than  triple  the  value  of  the  trees  cut 
or  timber  so  dc^stroyed,  or  removed,  and  shall  be  imprisoned  not 
exceeiling  twelve  months.  There  is,  therefore,  a  criminal  liabil- 
ity createtl  which  is  to  lx>  prosijcnted  and  punished  by  indict- 
ment—  the  ]K?nalty  Ix'ing  both  fine  and  imprisonment.  Now 
M'hat  is  the  suhjed-imitler  of  section  5  of  the  act  of  1878? 
Manifestly,  by  the  terms  of  the  statute,  persons  prosecuted,  and 
the  liabilities  for  which  they  are  prosecuted,  "for  violating  sec- 
tion two  thousand  four  hundred  and  sixty-one."     Thev  are  to 
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be  relieved  from  "further  prosecution  and  liability,"  under  said 
former  section.     It  would  be  a  strained  construction  to  extend 
the  section  to  other  civil  rights  of  the  United  States,  not  spe- 
cifically, or  at  all,  mentioned.     The  subject-matter  of  the  pro- 
vision seems,  manifestly,  limited  to  prosecutions  under  section 
2461.     When  the  timber  isonc^e  severed  from  the  land,  it  ceases 
to  be  a  part  of  the  realty,  and  becomes  personal  property,  hav- 
ing no  fui'ther  relation  to  the  realty  whatever.     But  the  title  to 
the  personal  property  is  still  in  the  United  States.     The  prop- 
erty becomes  subject  to  the  laws  that  govern  personal  property. 
The  relation  of  the  parties  to  the  property  become  changed. 
Under  the  case  of  Wooden  Ware  Co.  v.  United  States,  106  U.  S. 
432,  the  United  States  can  replevy  the  lumber  or  timber,  wher- 
ever found,  and  if  it  cannot  be  found,  and  the  cutting  was  know- 
ingly and  wilfully  done,  recover  the  full  value  of  the  lumber, 
or  timber,  with  the  enhanced  value  by  reason  of  its  manufacture, 
and  carrying  to  market.     Suppose  in  the  case  of  timber  cut  prior 
to  the  act  of  1878,  in  violation  of  section  2461,  the  United  States 
had  recovered  the  lumber  or  timber  made,  or  its  enhanced  value, 
in  an  action  of  replevin,  I  apprehend,  this  would  not  have 
relievefl  the  parties  from  the  criminal  liability  and  prosecution 
under  the  statute.     The  latter  was  an  additional  liability  created 
for  the  protection  of  the  timber  on  the  public  lands.     So  also, 
if  the  proceedings  were  reversed,  and  a  conviction  had,  and 
punishment  executed  under  the  statute,  I  apprehend,  that  the 
party  would  not  thereby  be  relieved  from  his  civil  liability, 
under  the  general  law  of  the  land,  wholly  independent  of  the 
statute.     The  United  States  would  still  own  the  lumber.     The 
two  liabilities  are  entirely  independent  of  each  other.     They 
have  no  relation  whatever  to  each  other.     So  also,  if  since  the 
passai^e  of  the  act  of  1878,  the  United  States,  under  the  rule 
established  in  Wooden  Ware  Co.  v.  United  States,  supra^  should 
recover  the  lumber  or  timber,  or  its  enhanced  value  after  carried 
to  market,  this,  I  take  it,  would  not,  even  now,  relieve  him  from 
prosecution  ciMmiually  under  section  2461,  Revivscd   Statutes. 
If  he  should,  upon  such  subsequent  prosecution,  pay  into  court 
two  dollars  and  a  half  per  acre  as  provided  by  section  5  of 
the  act  of  1878,  it  would  hardly  be  contended,  I  think,  that  he 
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would  be  entitled  to  a  credit  for  the  amount  already  recovered 
by  the  United  States  for  the  value  of  the  lumber.  The  value 
of  the  lumber  recovered  would,  doubtless,  in  many  cases,  be  teu 
times  the  amount  of  two  dollars  and  a  half  per  acre  for  the 
land  on  which  it  had  been  cut.  If  he  would  be  entitled  to  a 
credit  to  the  amount  of  two  dollars  and  a  half  per  acre,  it  would 
be  upon  the  principle  that  the  government  authorizes  him  to 
buv  all  the  timl)er  there  was  on  the  land  before  it  was  denuded, 
after  having  been  detected  in  his  offense,  and  upon  that  theory 
the  government  when  seeking  to  convict  him  should  refund  the 
full  amount  of  its  recovery  in  the  civil  suit,  over  the  sum  of 
two  dollars  and  a  half  per  acre.  On  this  hypothesis,  it  would 
be  a  great  advantage,  instead  of  an  inconvenience  to  the  offender, 
to  be  prosecuted  criminally  instead  of  civilly.  There  is  little 
land,  I  apprehend,  that  is  worth  being  denuded  of  its  timber,  at 
all,  for  lumber  or  limber,  upon  which  parties  would  not  gladly 
pay  two  dollars  and  a  half  per  acre  for  the  right  to  cut  it,  pro- 
vided it  cannot  be  done  on  easier  terras.  But  if  as  trespassers 
they  can  cut  and  destroy  on  larger  tracts  of  lands,  and  only  oc- 
casionally, when  detected  and  prosecidedy  crbninaUy,  secure  immu- 
nity by  paying  two  dollars  and  a  half  per  acre  for  small  i>ortions 
of  their  depredations,  they  are  not  likely  to  trouble  themselves 
much  about  consequences.  On  that  hypothesis,  on  the  general 
result,  it  would  be  much  more  profitable  to  unlawfully  take  than 
to  buy  the  timber,  even  if  it  could  be  bought.  Such  a  construc- 
tion of  the  act  of  1878  as  is  contended  for  by  defendant,  would 
hold  out  a  large  premium  to  trespassers  to  utterly  denude  the  pub- 
lic lands  of  their  most  valuable  timber.  I  do  not  think  Congress 
in  the  act  of  1878  contemplated  any  such  absuni  consequences. 
I  do  not  perceive  that  reversing  the  proceedings  and  indict- 
ing the  party  first,  and  beginning  the  civil  action  afterwards, 
would  vary  the  rights  of  the  parties.  I  am  of  the  oj>inion  that 
a  payment  in  pursuance  of  section  5  of  the  act  of  1878  does  not 
discharge  the  party  from  liability  other  than  that  created  by 
section  2461,  Revised  Statutes,  and  that  the  facts  alleged  in  the 
third  division  of  the  answer  constitute  no  defense,  and  that  that 
defense  should  be  stricken  out  as  irrelevant.     It  is  so  ordered. 

Sabin,  J.,  dissenting. 
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United  States  v.  Dalles  Military  Road  Co.  et  al. 

Circuit  Coubt,  District  of  Oregon.' 
October  7,  1889. 

1.  Pi^Lio  Lands— Gra>'ts— Dalles  Military  Bo  ad. — The  act  of  Oongresa  of 

February  25,  1867  (14  Statu.  409),  granted  to  the  state  of  Oregon  lands  to  aid  in 
the  coiiHtructiou  of  a  military  wagon  road  from  Dalles  City  to  Fort  Buise.  Sec- 
tion 3  of  the  act  provides  that  "said  road  Bliall  be  constructed  with  such  width, 
gradation,  and  bridges  as  to  permit  of  its  regular  use  as  a  wagon  road,  and  in 
such  sxH-'cial  manner  as  the  state  of  Oregon  may  prescribe."  By  an  act  passed 
October  20, 1868,  the  state  of  Oregon  transferred  the  grant  to  the  Dalles  Military 
Road  Couipany,  but  prescribed  no  "special  manner"  for  constructing  the  road. 
Hfldy  that  these  two  acts  formed  the  entire  statutory  contract  with  the  road 
company,  and  that  the  statute  of  Oregon  of  October,  14,  1862,  relative  to  the 
construction  of  roads  by  private  corporations^,  which  had  no  reference  to  this 
specific  road  or  grant,  did  not  afftct  the  question  between  the  United  States  and 
the  road  company  as  to  whether  the  latter  had  constructed  the  road  in  the 
manner  and  within  the  time  as  prescribed  by  tlie  act  of  Congrer^s. 

2.  Idem. — There  being  nothing  in  either  act  requiring  the  road  company,  or  any 

one  claiming  under  it,  to  maintain  the  road  after  it  had  been  once  completed 
and  accepted  by  the  government  in  accordance  with  the  provisions  of  the  acts, 
without  any  such  fraud  as  to  vitiate  the  acceptance,  its  right  to  the  lands  against 
the  United  States  vested  irrevocably  upon  such  acceptance. 

« 

Before  Sawyer,  Circuit  Judge. 

In  equity.  Bills  to  forfeit  lands  under  the  act  of  Congress 
approved  March  2,  1889,  entitled  "An  act  providing  in  certain 
cases  for  the  forfeiture  of  wagon-road  grants  in  the  state  of 
Qregon."  (2o  Stats.  850.)  On  exceptions  to  portions  of  the 
bill  for  imj>ertinence. 

il/r.  L.  L.  3fcAi'tIiU7',  United  States  Attorney,  and  J/r.  W.  C. 
Joliiisony  for  plaintiff. 

Mr.  James  K.  KeUy^  Mr,  C  8,  Wood^  and  3Iess7*s,  Dolph  & 
Bellinger y  for  defendants. 

Sawyer,  Circuit  Judge.  The  first  paragraph  of  the  bill  sets 
out  the  su Instance  of  the  act  of  Congress  passed  February  25, 
1867,  entitled  "An  act  granting  lands  to  the  state  of  Oregon, 
to  aid  in  the  construction  of  a  niilitarv  wagjon  road  from  Dalles 
City,  on  the  Columbia  River,  to  Fort  Boise,  on  the  Snake 
Biver,"  found  in  14  U.  S.  Stats.  409.  The  second  j)aragraph 
in  like  manner  sets  out  the  substance  of  the  statute  of  Oregon, 
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passed  Octol)er  20,  1868,  entitled  "An  act  donating  certain 
lands  to  Dalles  Military  Road  Company,"  found  in  the  statutes 
of  Oregon  tor  1868,  page  3.  Notwithstanding  these  allegations 
in  the  second  paragraph  it  is  alleged  in  the  third,  "that  the 
state  of  Oregon  never,  at  any  time,  })assed  any  laws  whatsoever, 
for  the  sjK*cific  purpose  of  carrying  the  act  of  Congress  into 
eflect,"  meaning  only,  it  must  be  presumed,  in  view  of  the  pre- 
ceding allegations  of  the  bill,  that  it  never  passed  any  law  other 
than  that  set  out,  or  any  law  prescribing  any  "other  s|3ecial 
manner"  of  constructing  the  road  than  that  prescribed  in  the 
said  act  of  Congress,  as  it  was  authorized  to  do  by  section  3  of 
that  acit.  The  bill  then  proceeds  to  aver:  "But  long  before 
the  passage  of  the  act  of  Congress"  the  state  legislature  did 
jKiss  "an  act  providing  for  private  corporations,  and  the  appro- 
priation of  private  j)ro|)erty  therefor,"  which  act  provided,  that 
any  road  (X)nstructed  by  such  corporation  should  be  constructed 
in  a  certain  manner,  of  a  certain  width,  etc.,  fully  described  iu 
the  act;  also,  for  bridging  and  ferrying  streams,  with  many 
other  ])articulars,  and  that  ^id  act  has  been  iu  force,  at  all 
times,  since  its  passage  on  Octolxjr  14,  1862.  This  passage  is 
exceptcnJ  to  as  impertinent,  the  said  statute  being,  as  contended, 
iuappliciible,  and  having  no  relation  to  the  road  as  constructed, 
or  re(juired  to  be  constructed  by  defendant,  the  Dalles  Com- 
pany, under  and  in  pursuance  of  the  cougress-ional  grant  to  tl^e 
stiite  of  Oregon,  and  the  statute  of  Oregon,  set  out  in  the  bill 
transferring  the  said  grant  to  the  Dalles  Company  upon  the 
same  "conditions  and  limitations"  as  in  the  act  of  Congress 
prescribed,  and  no  others.  I  am  satisfied,  that  this  exception 
must  be  sustaineil.  Section  3  of  the  act  of  Congress  provides, 
"that  sjiid  road  shall  be  con-^tructed  with  such  width,  gradation, 
and  bridges,  as  to  permit  of  its  regular  use  as  a  wagon  road, 
and  in  such  special  manner,  as  the  state  of  Oregon  may  pre- 
scribe." Congress  was  providing  for  the  construction  of  this 
partionlar  road,  and  made  no  reference  to  any  other  road,  or  to 
any  existing  statute  of  Oregon.  It  does  not  say,  in  "such 
spe<iial  manner"  as  tlie  statutes  of  Oix'gon  have  heretofore  pro- 
vided "  for  roads  constructed  under  its  authority  and  laws,"  or 
"in  such  'special  manner'  as  the  laws  of  Oregon  now  provide 
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for  the  construction  of  roads,  toll  or  otherwise,  by  corporations 
or  private  parties,"  but  in  such  other  ^* special  manner  as  the 
state  of  Oregon  may  prescribe."  That  is  to  say,  may  hereafter 
prescribe,  when  regranting  the  lands  to  aid  in  the  construction 
of  the  road,  or  in  hereafter  contracting  with  parties  to  construct 
the  road,  either  for  the  lands,  or  for  a  money  consideration^  to 
be  paid  in  whole,  or  in  part,  out  of  tiie  proceeds  of  the  lands. 
The  act  of  Congress,  evidently,  contemplates  future,  not  past 
action — such  "other* special  manner"  as  the  state  may  prescribe 
for  this  particular  road  —  not  such  as  it  has  already,  heretofore 
prescribetl  for  otiier  roads,  toll  or  otherwise.  This  is  the  only 
limitation  prescribed  by  Congress  in  this  particular. 

Upou  examining  the  statute  of  Oregon,  transferring  the  con- 
gressional grant  to  the  Dalles  Military  Road  Company,  it  will 
be  seen  that  no  '^special  manner"  of  constructing  the  road  was 
therein  prescribed,  and  the  Dalles  Company  was  not  limited  to 
any  description  of  road  to  be  constructed,  other  than  that  found 
in  the  act  of  Congress  itself.  The  statute  is  a  S]>ecial,  independ-^ 
ent  act,  limited  to  the  very  object  named  in  and  contemplated 
by  the  act  of  Congress,  and  referring  to  no  other  road  or  object. 
In  the  preamble  it  recites  the  act  of  Congress  vei^balim  in  full, 
and  then  provides  "that  there  is  hereby  granted  to  Dalles 
Military  Road  Company  incorporated  ....  all  lands,  right 
of  way,  rights,  privileges,  and  immunities  heretofore  granted  or 
pleilged  to  this  state  by  the  act  of  Congress  in  this  act  hereto- 
fore recited,  for  the  purpose  of  aiding  said  company  in  construct- 
ing the  road  mentioned  and  described  in  said  act  of  Congress, 
upon  the  conditions  and  limitations  therein  preseribe<l."  (Laws 
1868,  p.  5.)  There  is  no  reference  to  any  prior  statute  of  Ore- 
gon, and  no  description  at  all  of  the  road  to  be  const rucied  by 
the  defendant;  no  "special  manner"  prescribed,  nothing  ex- 
cept the  description  in  the  act  of  Congress  itself.  It  simply 
adopts  the  provisions  of  tliat  statute,  and  by  that  act  the  rights 
of  the  Dalles  Company,  so  far  as  governing  the  land  grant 
under  the  act  of  Congress  is  concerned,  are  entitled  to  be 
judged.  This  is  special  legislation  relating  to  a  single  specific 
subject-matter,  and  we  are  not  to  import  into  it  other  conditions 
which  the  legislature  has  itself  omitted  to  incor|)orate.     As  the 
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State  of  Oregon,  in  transferring  the  congressional  grant  of  land 
to  the  defendant,  in  consideration  of  its  building  the  road,  did 
not  prescribe  any  "special  manner"  in  which  it  should  be  built, 
or  any  manner  other  than  that  prescriljed  by  Congress  itself, 
when  the  conditions  prescribed  by  the  act  of  Congress  were  per- 
formed within  the  time  limited,  the  right  to  the  lands  became 
fully  and  irrevocably  vested.  The  terms  of  the  statutory  con- 
tract between  the  state  and  the  Dalles  Company  are  found  in 
the  two  acts  —  the  act  of  Congress  grantmg  the  lands  to  the 
state  on  the  conditions  alone  prescribed  in  it,  and  the  state  act 
in  express  terms  granting  them  to  the  Dalles  Company  upon 
precisely  the  same  conditions  and  limitations,  no  others  having 
been  inserted.  The  act  of  the  state  of  Oregon,  without  other 
conditions  therein  than  those  prescribed  in  the  act  of  Congress, 
operated  as  a  transfer  or  assignment  to  the  company  of  the  con- 
gressional grant  witliout  restriction,  and  it  was  only  necessary 
for  the  company  to  perform  those  conditions,  in  order  to  become 
entitled  to  the  lauds.  Prior  legislation,  tiierefore,  upon  a  sub- 
ject-matter, having  no  reference  to  this  sjxjcific  road,  or  this 
specific  land  grant,  cannot  affect  the  question  between  the 
United  States  and  these  defendants  as  to  whether  the  road  was 
constructed  by  the  Dalles  Company  in  the  manner  and  within 
the  time  prescribed  in  the  act  of  Congress,  and  the  statute  of 
Oregon  strictly  following  the  provisions  of  the  act  of  Congress, 
witliout  prescribing  any  further  conditions.  It  may  have  been 
necessary  for  the  Dalles  Company  to  perform  conditions  en- 
joined by  the  statutes  of  Oregon,  other  than  those  prescribed 
by  the  acts  now  in  question,  in  order  to  entitle  it  to  enjoy  other 
rights  under  other  laws  of  Oregon.  But  if  so,  those  condi- 
tions, and  the  independent  rights  acquired  by  their  performance, 
are  wholly  outside  of  and  foreign  to  this  investigation,  and 
with  which  we  now  have  no  concern.  Our  inquiry  is  limited 
to  the  requirements  of  the  statutory  contract  set  out.  The  first 
exception  must,  therefore,  be  sustained,  the  matter  excepted  to 
being  impertinent  to  this  inquiry. 

The  next  exception  is  to  the  allegation  relating  to  maintaining 
the  road  after  construction,  in  case  it  was  constructed  in  accord- 
9,ncQ  with  the  act.     The  allegation  is^  that  the  road  "  was  not^ 
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and  never  has  been,  maintained  as  a  public  highway  by  either, 
or  any  of  the  defendants  herein,  or  any  person,  or  persons, 
claiming  any  interests  in  the  lands  embraced  within  the  limits 
provided  for  by  the  said  act  of  Congress."  And  the  other 
exceptions  all  relate  to  similar  allegations  as  to  "maintaining 
the  road"  after  construction,  not  to  a  failure  to  construct  the 
road  in  accordance  with  the  contract.  It  is  contended  that  these 
allegations  are  impertinent,  because  the  defendants,  under  the 
terms  of  the  contract,  embodied  in  the  act  of  Congress  and  the 
act  of  the  legislature  of  the  state  of  Oregon,  set  out  in  the  bill, 
were  not  under  any  obligation  to  maintain  the  road  after  it  had 
been  once  constructeil  in  accordance  with  the  terms  of  the  con- 
tract. And  this  view  appears  to  me  to  be  correct,  so  far  as  the 
vesting  of  the  right  of  the  defendant  to  the  lands  is  concerned. 
I  can  find  nothing  in  either  act  that  requires  the  Dalles  Com- 
pany, or  anybody  holding  under  it,  to  maintain  the  road,  after 
it  has  been  once  completed,  in  accordance  with  the  terms  of  the 
statutory  contract,  and  been  api)roved  and  accepted  by  the  gov- 
ernment, through  its  agent,  for  that  purpose  duly  appointed  by 
the  statute  and  contract,  the  parties  acting  in  go(xl  faith,  and 
there  being  no  such  fraud  as  should  vitiate  such  approval  and 
acceptance.  The  lands  were  granted  in  the  words  of  the  statute, 
"to  aid  in  the  construction"  of  the  road.  "The  lands  hereby 
granted  shall  be  exclusively  applied  to  the  construction  of  said 
road,  and  to  no  other  purpose."  After  the  completion  of  ten 
miles  a  quantity  of  land,  "not  to  exceed  thirty  sections,  may  be 
sold,  and  so  on  from  time  to  time  until  said  road  shall  be  com- 
plete<l."  Tliere  is  nothing  said  in  either  act  about  maintaining 
the  road  after  its  completion.  When  the  road  has  been  com- 
pleted, honestly  approved,  and  accepted  in  accordance  with  the 
provisions  of  these  two  statutes,  the  contract  has  been  fully 
executed  on  the  part  of  the  Dalles  Company,  and  the  contract 
having  been  fully  performed,  its  right  to  the  lands  has  irrevo- 
cably vested.  The  grant  is  in  prccsenii,  and  there  is  no  provision 
for  forfeiture  in  case  the  road  is  not  afterwards  maintained.  It 
is  provided  that  if  the  road  is  not  "completed"  within  the  time 
prescribed,  no  more  lands  shall  be  sold,  and  those  "  unsold  shall 
revert  to  the  IJnited  States."     But  no  provision  is  made  for  their 
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forfeiture  for  not  maiutainiog  the  road  after  completed.  The 
contracting  party,  after  completing  tlie  road  in  pursuance  of  the 
terms  of  the  statute,  mi<;ht  then  abandon  it  and  leave  it  to  the 
Htate  or  the  government,  or  whoever  else  may  have  an  interest 
in  it,  either  to  take  care  of  it,  or  allow  it  to  go  to  destruction, 
so  far  an  any  rights,  or  liabilities  under  these  two  statntes  are 
concerned.  As  well  might  one,  who  has  contracted  with  a 
buihler  for  the  erection  of  a  house  upon  certain  specifications 
for  a  8pecitied  price,  after  the  completion  of  Uie  structure  in 
accordance  with  the  contract,  and  acceptance  of  the  house^ 
re<juire  the  builder  to  ever  after  maintain  it  in  repair. 

It  must  be  remembered  that  we  are  now,  in  this  suit,  dealing 
with  the  rights  only  of  these  parties — the  United  States  and 
these  defendants — arising  out  of  this  statutory  contract  for  the 
construction  of  the  road  in  question.  If  the  Dalles  Military 
Koad  Company,  or  any  of  these  defendants,  after  the  full  per- 
formance of  this  statutory  contract,  and  after  their  right  to  the 
land  had  fully  vested  under  it,  assumed  to  own  and  control 
this  road,  keep  it  as  a  toll-road,  as  to  all  parties  other  than  the 
United  States,  or  exercised  any  other  rights  under  other  stat- 
utes of  the  state  of  Oregon,  or  if  any  liabilities  accrued  to  the 
United  States,  the  state  of  Oregon,  or  to  private  parties,  arising 
under  other  statutes,  or  laws  of  either  the  United  States,  or  the 
state  of  Oregon,  that  is  a  matter  wholly  foreign  to  the  inquiry 
now  before  the  court.  We  are  to  deal  simply  with  this  statu- 
tory contract,  and  even  in  relation  to  that,  which  is  the  only 
thing  we  could  under  any  circumstances,  deal  with,  we  are 
limited  in  our  inquiry  by  the  statute  under  which  the  suit  is 
brought  to  three  points:  — 

1.  We  are  to  determine  the  question  of  seasonable  and  proper 
completion  of  said  roads  in  accordance  with  the  terms  of  the 
granting  acts,  either  in  whole  or  in  part  —  not  according  to  the 
terms  of  other  acts,  state  or  national. 

2.  The  legal  effect  of  the  several  certificates  of  the  governors 
of  the  state  of  Oregon  of  the  completion  of  said  roads  and  the 
right  of  resumption  of  said  grante<l  lands  by  the  Uniterl  States. 

3.  And  we  must  determine  these  questions  in  a  manner 
^'jsaviug  and  preserving  the  rights  of  bona  fide  purchasers  oi 


Dist.  Or.]     United  States  v.  Dalles  M.  R.  Co.  331 

1889.]  Opinion  of  the  Conrt— Sawyer,  G.  J. 

either  of  said  grants,  or  of  any  portion  of  said  grants,  for  a 
valuable  consideration."     (25  U.  S.  Stats.  851.) 

There  is  nothing  here  said  about  ^'maintaining'' the  roads 
after  construction.  Manifestly,  Congress  in  passing  this  act 
had  no  idea  that  the  Dalles  Company  was  required  by  either, 
or  both  the  acts  in  question,  to  maintain  the  road  after  comple- 
tion, in  accordance  with  the  statutory  contract.  We  are  only 
to  deal  with  the  statutory  contract  for  constructing  the  roads, 
and  ascertain  whether  the  contract  in  that  pai-ticular  has  been 
performed,  wholly,  or  in  part,  and  if  not  fully  performed,  what 
are  the  rights  of  the  parties  under  the  governor's  certificates, 
notwithstanding  the  failure  to  wholly,  or  in  part,  comply  with 
the  contract;  and  what  are  the  rights  of  bona  fide  purchasers  if 
these  certificates  can  be,  successfully,  assailed,  and  disregarded,  so 
far  as  participants  in  the  fraud  are  concerned. 

The  case  of  Schutz  v.  MU'dary  Rocid  Co,  7  Or.  264,  has  been 
confidently  cited,  as  establishing  a  view  different  from  that  now 
adopted.  In  that  case  the  question  now  under  consideration 
was  not,  necessarily,  or  at  all  involved,  and  there  was  no  occa- 
sion to  determine  whether  the  statutory  contract  was  performed 
in  such  sense  as  to  entitle  the  Dalles  Company  to  the  lands  in 
question,  or  whether,  under  the  two  acts  now  in  question,  con- 
sidered by  themselves,  said  company  was  required  to  maintain 
the  road  afler  completion  in  acconlance  with  these  statutes 
alone.  The  instruction  under  discussion,  in  that  case,  may  have 
been  entirely  correct,  under  the  other  general  laws  of  Oregon, 
requiring  parties  who  assume  to  own,  or,  at  least,  control  and 
operate  a  public  road  for  tolls  collected,  or  other  proper  con- 
sideration. Liabilities  may  well  accrue  against  such  parties  in 
favor  of  the  United  States,  the  state  of  Oregon,  or  private  parties 
for  their  neglects  or  violations  of  duty.  But  if  so,  the  liability 
in  question  did  not  result  alone  from  a  breach  of  the  statutory 
contract,  now  under  consideration,  nor  did  the  court  so  decide. 
The  plaintiff  was  a  private  party,  carrying  the  United  States 
mail  under  a  contract  with  the  government.  He  did  not  sue 
on  this  statutory  contract  for  a  breach,  either  as  an  original 
party,  or  as  assignee  of  the  United  States.  The  United  States 
were  in  no  sense  parties  to  the  suit.     The  suit  was  for  a  breach 
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of  duty  to  maintain  the  road  under  the  laws  of  Oregon,  and 
tlie  statutes  in  question  were  drawn  in  to  show  a  right  to  use 
the  road  without  charge.  But  if  the  court  intended  to  assert, 
which  [  do  not  think  it  did,  that  this  statutory  contract  alone 
required  the  Dalles  Company  to  maintain  this  road  after  it  had 
been  completed  according  to  the  contract,  and  accepted,  then  I 
cannot  concur  in  that  view.  That  case  might  have  been,  in- 
deed should  have  been,  and  it  doubtless  was,  disposed  of  upon 
entirely  ditferent  considerations,  upon  the  rights  of  the  parties 
arising  out  of  an  assumption  on  the  part  of  the  company  to 
own  and  control  the  road,  and  to  collect  tolls  thereon  under 
other  laws  of  Oregon.  The  right  to  collect  tolls  is  a  franchise 
granted  only  by  the  state.  There  was  no  such  franchise  granted 
by  the  acts  in  question.  The  case  sliows  that  it  was  decided  in 
1879,  and  arose  many  years  after  the  road  was  required  to  be 
completed  by  the  act  of  Congress  of  1867  in  question ;  that  the 
defendant  therein  was  a  corporation  organized  under  the  laws 
of  Oregon  "for  the  purpose  of  constructing  and  maintaining" 
the  road  "and  collecting  tolls  thereon''  {SchiUz  v.  Milita)^  Road 
Co.  7  Or.  259);  "that  it  neglected  to  construct  or  maintain  the 
road  in  accordance  with  the  said  acts  of  Congress  and  of  the  Icff- 
islature  of  Oregon"  (7  Or.  260);  "and  the  answer  admits  the 
incorporation  to  build  the  road  and  collect  tolls."  (7  Or.  261.) 
Manifestly,  then,  the  corporation  was  in  the  exercise  and  enjoy- 
ment of  other  franchises  and  different  rights,  than  those  derived 
under  the  acts  of  Congress  and  legislation  of  Oregon  now  in 
question,  for  neither  of  these  acts  makes  any  reference  whatever 
to  any  such  franchise  or  rights,  and  other  laws  of  Oregon  were 
properly  before  the  court  for  consideration  in  that  case,  and, 
doubtless,  it  was  upon  those  laws  that  the  opinion  of  the  court 
was  predicated.  There  seems  to  be  some  confusion  of  ideas  lu 
the  theory  upon  which  the  case  was  presented.  The  two  acts 
now  under  consideration,  constituting  a  statutory  contract  for 
the  construction  of  this  road,  have  no  necessary  connection  with 
that  case,  except  so  far  as  to  exempt  the  United  States  from 
tolls,  unless  by  virtue  of  other  statutes  in  nowise  affecting  the 
contract  with  which  we  are  dealing,  and  the  rights  of  the  United 
States,  and  these  defendants  under  it.     That  road  might  just  as 
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well  have  been  constructed  under  the  acts  in  question  by  any 
other  corporation,  or  private  individual,  had  the  grant  been 
assigned  to  them,  and  having  been  completed  and  accepted,  and 
the  contractor  having  afterwards  withdrawn,  the  Dalles  Mili- 
tary Road  Company  might  then  have  taken  possession  of  the 
completed  road,  under  other  statutes  of  Oregon,  and  kept  and 
maintained  it  as  a  toll-road,  in  the  management  of  which  many 
obligations  and  liabilities  might  have  arisen,  having  no  relation 
whatever  to  the  acts  and  statutory  contract  for  the  mere  con- 
struction of  the  road.  There  is  no  necessary  connection  what- 
ever between  this  statutory  contract  and  its  performance,  or 
non-performance,  and  the  maintaining  and  operating  of  this 
road,  as  a  toll-road,  after  its  completion  and  acceptance,  either 
by  the  parties  constructing  it  or  others;  and  the  rights  of  the 
United  States  and  the  defendants  under  these  specific  statutes 
cannot  in  any  way  be  affected  by  the  arrangement  between  tife 
state  and  the  Dalles  Company  and  its  grantees  made  under 
other  statutes,  having  no  special  reference  to  the  construction 
of  the  road  under  the  acts  in  question.  The  rights  resting 
upon  different  statutes  must  stand  or  fall  upon  the  statutes 
applicable  to  the  specific  subject-matter,  and  can  neither  be 
aided  nor  impaired  by  other  acts  having  no  relation  to  them. 
The  one  class  should  not  be  confounded  with  the  other.  Un- 
doubtedly, this  road,  having  been  constructed  under  the  act  of 
Congress,  the  state  could  not  impose  or  authorize  others  to 
impose  tolls  or  other  charges  upon  the  United  States,  or  pre- 
vent its  use  free  from  tolls  or  other  charges  by  the  government 
for  the  transportation  of  any  property,  troops,  or  mails.  The 
supreme  court  of  Oregon,  therefore,  might  very  properly  have 
affirmed  the  correctness  of  the  charge  given  in  the  case  cited 
upon  other  statutes  of  Oregon,  either  alone  or  in  conjunction 
with  the  act  of  Congress  in  question,  without  at  all  considering 
the  questions  now  before  the  court,  as  to  what  is  required  to  be 
done  by  the  Dalles  Company,  by  the  statutory  contract  now  under 
consideration,  unaffected  by  other  statutes.  The  questions  in  the 
two  cases  are  entirely  distinct,  and  should  not  be  confounded. 

Upon  the  views  expressed  all  the  exceptions  to  the  bill  for 
impertinence  must  be  sustained,  and  it  is  so  ordered. 
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United   States  v.  Oregon  Cent.  Military  Road  Co. 

ET  AL. 

ClBCUIT  GOUBT,   DlSTBIGT  OF  ObEOON. 
OCTOBXB  7,  1889. 

Per  Curiam.     Similar  questions  are  presented  in  •this  case, 
and  the  exceptions  must  be  sustained  upon  the  same  grounds. 


United    States    v.    Eureka    and   Palisade    Railroad 

Company. 

CiBcrnr  Coubt,  Distbict  of  Nevada. 

NOVEKBEB  28,  1889. 

1.  Timbeb  a^d  Minebal  Lands — Bailboads  Pbohibited  fbou  usiko  Same. — 
Tiie  defendant,  a  railroad  corporation,  parchagcd,  for  use  upon  ltd  locomotives 
and  cars,  wood  severed  from  the  public  mineral  lands.  Ilflci,  that  such  pur- 
chase and  use  was  unlawful,  and  that  the  United  States  could  recover  from  the 
defendant  the  value  of  the  wood  so  severed,  and  purchased  by  it. 

Before  Sabin,  District  Judge^ 

Action  at  law.     Replevin. 

Mr,  J,  W.  miitcherj  United  States  Attorney,  and  Mr.  Henry 
Rives,  for  plaintiff. 

Messrs,  Wren  &  Clieiicy,  for  defendant. 

Sabin,  J.  This  is  an  action  of  replevin  broug^ht  by  plaintiflF 
to  recover  from  defendant  the  possession  of  two  tliousand  cords 
of  pine,  cedar,  and  mahogany  wood,  or  the  value  thereof,  alleged 
at  the  sum  of  ten  thousand  dollars,  in  case  recovery  of  posses* 
sion  of  said  wood  cannot  be  had. 

The  complaint  alle<]:es  that  said  wood  was  severed  from  the 
public  lauds  of  plaintiff,  in  the  state  of  Nevada,  without  the 
consent  of  plaintiff.  That  on  or  about  December  1,  1888,  at 
the  county  of  Eureka,  in  said  state,  defendant  wrongfully, 
unlawfully,  and  without  plaintiff's  consent  took  all  of  said 
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wood  from  the  possession  of  plaintiff,  to  its  damage  in  said  sum 
of  ten  thousand  dollars. 

The  answer  of  defendant  denies  plaintiff's  ownership  of  said 
wood,  or  that  there  was  more  than  five  hundred  and  fifty  cords 
of  the  same;  denies  that  it  was  severed  from  the  public  lands 
of  the  United  States;  denies  that  at  the  date  alleged,  or  at  any 
other  time,  defendant  wrongfully,  unlawfully,  or  without  plaint- 
iff's consent  took  all  or  any  of  said  wood  from  the  possession  of 
plaintiff. 

It  alleges  that  defendant  is  operating  its  railroad,  running 
from  the  town  of  Eureka  to  the  town  of  Palisade,  in  said 
Eureka  County,  a  distance  of  about  eighty-five  miles;  that  the 
wood  used  upon  its  locomotives  was  not  cut  by  defendant,  but 
the  same  was  delivered  to  it  by  residents  of  the  state,  along  the 
line  of  said  road,  for  use  upon  its  locomotives  and  in  operating 
its  railroad;  denies  that  said  wood  was,  or  is,  of  any  greater 
value  than  four  dollars  per  cord. 

The  case  was  tried  by  the  court  without  a  jury. 

The  whole  case  is  summed  up  in  the  findings  of  fact,  which 
are  as  follows:  — 

I.  "That  the  defendant  is  and  was,  at  all  the  times  men- 
tioned in  the  complaint,  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state  of  Nevada, 
and  engaged  in  doing  business  as  a  common  carrier  exclusively 
in  the  county  of  Eureka,  in  said  state.  That  on  the  first  day 
of  December,  A.  D.  1888,  and  for  a  long  time  prior  thereto,  tlie 
above-named  plaintiffs  were,  ever  since  have  been,  and  now  are 
the  owners  of  thirteen  hundred  cords  of  pine,  cellar,  and  ma- 
hogany wood,  which  lies  along  the  line,  and  within  one  hundred 
feet  of  the  track  of  the  Eureka  and  Palisade  Riiilroad  Com- 
pany, in  Eureka  County,  state  of  Nevada,  between  the  towns 
of  Eureka  and  Palisalle,  in  said  county,  and  at  and  between  the 
various  stations  on  said  road  between  said  towns,  and  which 
said  wood  was  and  is  of  tlie  value  of  five  thousand  and  two 
hundred  dollars  ($5,200)  in  gold  coin,  of  the  government  of 
the  United  States." 

II.  "Said  wood  was  severed  from  the  public  land  of  the 
United  States^  which  lands  are  situated  within  the  state  and 
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district  of  Nevada,  and  are  unsurveyed  and  mineral  in  cliarac- 
ter,  and  not  subject  to  entry,  except  for  mineral  entry;  that  said 
wood  was  so  severed  hy  bona  fide  residents  of  the  state  of  Nevada, 
and  by  thera  sold  to  defendants." 

III.  "  That  on  or  about  the  first  day  of  December,  A.  D. 
1888,  at  the  county  and  state  aforesaid,  said  defendant  wrong- 
fully, unlawfully,  and  without  the  consent  of  plaintiff  took  all 
of  said  wood  into  its  possession,  and  now  does  wrongfully, 
unlawfully,  and  against  the  wishes  of  phiintiff  withhold  and 
detain  from  the  possession  of  the  plaintiff  seven  hundre<l  and 
fifty  (750)  cords  of  said  wood,  of  the  value  of  four  dollars 
($4.00)  per  cord,  and  there  was  seizeil  at  said  time,  under  a  writ 
of  replevin  in  said  action,  five  hundred  and  fifty  cords  of  the 
wood  described  in  the  complaint,  which  said  five  hundred  and 
fifty  cords  of  wood  is  now  in  the  possession  of  the  United  States 
marshal  in  and  for  said  district.  Said  fiv^e  hundred  and  fifty 
cords  of  wood  is  of  the  value  of  four  dollars  ($4.00)  per  cord." 

IV.  "That  during  all  of  the  times  mentioned  in  the  com- 
plaint, the  defendant  owned  and  operated  a  railway  between  the 
towns  of  Eureka  and  Palisade,  in  said  county  and  state,  of  about 
the  length  of  eighty-five  (85)  miles;  that  during  all  of  said 
times  said  railroad  was  largely  engaged  in  the  transportation 
of  the  gold,  silver,  and  lead  products  of  the  Eureka  and  other 
adjacent  mining  districts  to  a  market,  and  in  transporting  min- 
ing and  other  supplies  in  said  region." 

V.  "That  at  all  of  said  times,  all  of  the  locomotives  used 
upon  said  road  were  what  is  known  as  wood  burners,  and  that 
a  considerable  quantity  of  wood  is  necessarily  consumed  in  oper- 
ating said  locomotives." 

VI.  i'That  said  wood  was  cut  from  cedar  trees  of  a  lensrth 
of  from  ten  to  twelve  feet,  including  the  branches,  the  bodies  of 
which  are  from  four  to  eight  feet  in  length,  and  the  largest  of 
which  do  not  exceed  ten  or  twelve  inches  in  diameter  at  the 
roots;  that  sjiid  trees  are  of  a  stunted,  irregular  growth,  and 
unfit  for  timber,  lumber,  or  manufacturing  purposes;  that  said 
trees  are  valuable  only  for  fire-wood  and  other  domestic  pur- 
poses; that  said  cedar  trees  and  trees  of  nut-pine,  and  what  is 
called  mountain  mahogany,  of  similar  character  and  dimensions 
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as  said  cedar  trees,  comprise  all  the  trees  that  grow  upon  said 
lauds." 

These  findings  of  fact  are  admitted  to  be  correct,  as  shown  by 
the  evidence  submitted. 

Defendant  seeks  to  justify  its  purchase  and  possession  of  said 
wood  under  an  act  of  Congress,  approved  June  3,  1878.  (20 
U.  8.  Stats,  p.  88,  ch.  150.) 

The  first  section  of  this  act,  and  under  which  justification  is 
sought,  reads  as  follows:  — 

"That  all  citizens  of  the  United  States  and  other  persons, 
bona  fide  residents  of  the  state  of  Colorado,  or  Nevada,  or  either 
of  the  territories  of  Xew  Mexico,  Arizona,  Utah,  Wyoming, 
Dakota,  Idaho,  or  Montana,  and  all  other  mineral  districts  of 
the  United  States,  shall  be,  and  are  hereby,  authorized  and  per- 
mitted to  fell  and  remove,  for  building,  agricultural,  mining,  or 
other  domestic  purposes,  any  timber  or  other  trees  growing  or 
being  on  the  public  lauds,  said  lands  being  mineral,  and  not 
subject  to  entry  under  existing  laws  of  the  United  States,  except 
for  mineral  entry,  in  either  of  said  states,  territories,  or  districts, 
of  which  such  citizens  or  persons  may  be,  at  the  time,  bona  fide 
residents,  subject  to  such  rules  an<l  regulations  as  the  secretary 
of  the  interior  may  prescribe  for  the  protection  of  the  timber 
and  of  the  undergrowth  growing  upon  such  lands,  and  for  other 
purposes ;  provUledy  the  provisions  of  this  act  shall  not  extend 
to  railroad  corporations." 

Unfi>rtunately  for  the  defendant,  the  proviso  contained  in  the 
last  lines  of  the  section  renders  it  impossible  for  the  court  to 
entertain  this  defense.  The  proviso  is  clear,  certain,  and  unam- 
biguous. There  is  no  place  for  interpretation  or  construction 
as  to  its  meaning.  It  means  just  what  it  says,  "the  provisions 
of  this  act  shall  not  extend  to  railroad  corporations."  No  excep- 
tions are  made.  It  applies  to  all  alike,  and  it  must  be  enforced 
against  all  alike. 

If  this  defendant  can,  under  this  act,  purchase  and  use  this 
wood  and  timber,  in  like  manner  can  every  other  railroad  in 
the  state  do  so. 

There  are  within  the  limits  of  the  state  nearly,  or  quite,  nine 

hundred  miles  of  railroads,  to  wit,  the  Central  Pacific,  four 
XIV.  Bawt.— 88. 
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hundred  and  forty-eight  miles j  the  Eureka  and  Palisade, 
eighty-five  miles;  the  Nevada  and  Oregon,  twenty-eight  miles; 
the  Virginia  and  Truckee,  fifty-two  miles;  the  Carson  and 
Colorado,  one  hundred  and  ninety-two  miles;  the  Nevada  Cen- 
tral, ninety-three  miles.  There  are  other  projected  lines  of 
road  which  may  be  built  in  the  near  future.  If  any  one  of 
these  companies  can,  under  this  act,  obtaiu  its  supply  of  fuel 
from  the  public  lands  of  the  Unite<1  States,  then  all  can;  and 
it  matters  not  whether  the  lands  are  mineral  or  non-mineral 
lands  from  which  the  fuel  is  severed. 

This  act,  the  first  section  of  which  is  above  quoted,  origi- 
nated in  the  Senate.  The  discussion  of  the  bill  in  the  Senate 
was  thorough  and  animated. 

The  bill  passed  that  body  and  went  to  the  House  of  Repre- 
sentatives. There  it  was  amended  in  some  respects,  and  among 
others,  by  the  addition  of  the  proviso  above  quoted.  This 
amendment  was  adopted  in  the  house  without  discussion.  The 
bill  was  returned  to  the  Senate,  and  there  the  amendment  was 
accepted  and  adopted  without  debate.  (Cong.  Rec.  45th  Cong. 
2d  Sess.  vol.  8,  pt.  4,  pp.  3328,  3450.)  Tliis  shows  the  unanim- 
ity of  Congress  on  this  subject.  The  proviso  had  only  to  be  sug- 
gested to  be  adopted  by  both  houses  without  debate.  It  is  the 
duty  of  the  courts  to  enforce  this  statute  without  equivocation. 
Without  positive  license  by  statute,  or  other  competent  authority, 
no  person  or  corporation  can  lawfully  cut  or  use  the  timber  cut 
upon  the  public  lands,  be  they  mineral  lands  or  otherwise. 

The  United  States  as  proprietor  of  the  public  lands  may  call 
upon  the  courts  by  injunction,  and  by  all  other  appropriate 
remedies,  to  stay  and  prevent  waste  and  spoilation  of  the  public 
domain,  and  to  enforce  any  statutes,  penal  or  other,  enacted  for 
that  purpose. 

The  policy  of  this  amendment  or  proviso,  its  seeming  hard- 
ship upon  railroads,  is  pressed  upon  the  attention  of  the 
court. 

The  policy  of  a  statute,  its  severity,  or  hardship,  or  incon- 
venience, is  a  matter  for  the  consideration  of  Congress,  not  of 
the  courts.  Courts  are  to  enforce  laws,  not  make  them ;  to  exe- 
cute, not  avoid  them. 
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I  am  not,  however,  inclined  to  question  the  wisdom  and  pru- 
dence of  this  proviso  to  tliis  statute. 

The  supply  of  timber,  even  for  fuel,  in  Nevada,  is  limited 
and  not  evenly  distributed.  The  consumption  of  fuel  by  rail- 
roads is  large  and  constant.  If  they  are  permitteil  to  denude 
the  public  lands  of  the  fuel  thereon,  the  act  of  Congress  referred 
to  becomes  of  little  benefit  to  the  people  of  the  state,  and  the 
result  would  be  that  the  railroads,  and  the  people  also,  residents 
of  the  state,  would,  ere  long,  be  compelled  to  seek  their  fuel 
supplies  from  abroad  and  beyond  the  limits  of  the  state.  This 
would  be  very  oppressive  to  the  great  mass  of  the  people  of  the 
state. 

It  is,  however,  not  a  difficult  matter  for  the  railroad  com- 
panies, having  their  own  ample  means  of  transportation,  to  pro- 
cure their  fuel  supplies  from  lawful  sources. 

This  timber  and  wood  mentioned  in  the  statute  is,  by  the 
statute,  devoted  to  the  lawful  uses  of  the  people,  bona  fide  resi- 
dents of  the  state,  to  aid  in  the  material  development  of  the 
various  industries  of  the  state.  The  statute  is  beneficent  in 
its  purpose  and  object,  but  from  its  benefits  all  railroads  are 
exdudeil. 

It  may  be  a  serious  question  if  those  persons  that  cut  this 
wood  upon  the  public  lands,  and  sold  and  delivered  it  to  the 
defendant,  are  not  subject  to  criminal  prosecution  for  so  doing. 

It  was  not  cut  by  them  for  a  lawful  purpose.  It  was  cut  in 
defiance  of  the  statute,  unlawfully  and  wrongfully,  and  in  so 
cutting  and  removing  it  they  acquired  no  title  thereto  as 
against  the  rightful  owner,  the  United  States.  And  the  defend- 
ant, in  purchasing  this  wood  from  parties  having  no  lawful  title 
thereto,  acquired  no  title  that  can  he  maintained  against  the 
riglitful  owner,  the  plaintiff  in  this  action. 

Judgment  must  be  entered  for  the  plaintiff  for  the  recovery 
of  the  possession  of  thirteen  hundred  cords  of  wood  mentioned 
in  the  complaint,  or  for  the  value  thereof,  in  case  delivery  of 
possession  cannot  be  had,  at  the  sum  of  four  dollars  per  cord, 
ajjiounting  in  the  aggregate  to  the  sum  of  five  thousand  two 
hundred  dollars,  lawful  money,  and  for  costs,  and  it  is  so 
ordered. 
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United  States  v.  Richmond  Mining  Company  of  Nevada. 

CiBcurr  Court,  Distbict  of  Nevada. 
NOVEMBEB  23, 1889. 

1.  MiNEBAL  Lands — Right  to  use  Timbeb  cut  and  bemoved  Therefbom. — The 
defenilant,  a  curpor&tioD,  engaged  in  raining,  reducing  oret),  and  refining  bullion, 
pnrcbaHed  wood  and  charcoal  for  use  at  its  reduction  works.  The  cord- wood, 
and  the  wood  from  which  the  chardbal  wae  manufactured,  was  cut  upon  unsur- 
veyed  public  lands,  mineral  in  character,  of  little  or  no  value,  except  for  the 
niiueral  therein,  and  within  organized  mining  diHtricts,  or  not  far  remote  from 

[  known  mines.  Held,  that  this  was  mineral  land  within  the  meaning  of  the  act 
of  Congress  of  June  3,  1878,  permitting  timber  to  be  taken  therefrom  for 
** building,  agricultural,  mining,  or  other  domoHtic  puriwses,"  and  that  defend- 

I  ant  could  lawfully  purchase  such  wood  and  coal,  for  said  use,  under  the  license 
given  by  said  act. 

Before  Sabin,  District  Judge. 

[    At  law.     Replevin. 

3fr.  J".  W.  Whitcher,  United  States  Attorney,  and  3L\  Ileruy 
Rives,  for  plaintiff. 

3fe8»i'8.  Wren  &  Cheneyy  for  defendant. 

Sabin,  J.  This  is  an  action  of  replevin,  brought  by  plaint- 
iff to  recover  from  the  defendant  the  possession  of  ten  thou- 
sand bushels  of  charcoal,  of  the  alleged  value  of  eighteen 
hundred  dollars,  and  three  hundred  cords  of  wood,  of  the 
alleged  value  of  two  thousand  one  hundred  dollars,  the  same 
being  at  the  yard  and  premises  of  the  defendant,  at  the  town 
of  Eureka,  in  this  state. 

The  complaint  alleges  that  said  coal  was  manufactured  from 
wood  cut  and  removed  from  the  unsurveyed  public  timber  lands 
of  plaintiff,  within  said  state,  and  that  said  three  hundred  cords 
of  wood  were  cut  and  removed  from  said  lands,  and  also  cut 
and  removed  unlawfully  and  without  the  consent  of  plaintiff, 
and  that  plaintiff  is  now  the  owner  thereof. 

Plaintiff  demands  judgment  for  the  recovery  of  the  posses- 
sion of  said  coal  and  wood,  or  for  the  value  thereof,  in  the  supi 
of  three  thousand  nine  hundred  dollars,  if  recovery  of  posses- 
sion cannot  be  had. 
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The  answer  of  defendant  denies  that  plaintiff  is  the  owner 
of  said  personal  property ;  denies  that  said  wood  was  cut  from 
the  lands  mentioned  in  the  complaint;  denies  that  defendant 
wrongfully  or  unlawfully,  or  without  plaintiff's  consent,  took 
possession  of  said  property,  or  wrongfully  or  unlawfully  with- 
holds possession  of  the  same,  or  any  part  thereof,  from  plaintiff. 

The  case  was  tried  before  the  court  without  a  jury. 

The  findings  of  fact,  upon  the  evidence  submitted,  are  brief, 
and  as  follows:  — 

I.  **That  the  defendant,  the  Richmond  Mining  Company 
of  Nevada,  is  a  corporation,  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  state  of  Nevada,  engaged  in 
the  business  of  mining,  purchasing  and  reducing  ores,  and 
separating  gold  and  silver  from  lead,  in  the  town  and  cou^ity 
of  Eureka,  state  aforesaid,  and  was  such  corporation  and  so 
engaged  at  the  time  of,  and  long  prior  to,  the  commencement 
of  this  action." 

II.  **That  at  the  time  of  the  commencement  of  this  action 
said  defendant  was  in  possession  of  sixteen  cords  of  wood,  of 
the  value  of  six  dollars  per  cord,  and  seven  thousand  bushels 
of  charcoal,  of  the  value  of  tweuty-one  cents  per  bushel,  at  its 
works  in  said  town ;  and  that  said  wood,  and  the  wood  from 
which  said  charcoal  was  manufactured,  was  cut  upon  the  unsur- 
veyed  mineral  lands  of  the  United  States,  not  subject  to  entry 
under  any  existing  law  of  the  United  States,  except  for  mineral 
entrv:  and  that  said  wood  was  cut  and  said  charcoal  was  burned 
by  bona  fide  residents  of  the  said  state,  for  use  in  the  said 
county,  and  sold  to  said  defendant  for  use  in  carrying  on  its 
said  business  in  said  town,  at  a  distance  of  about  three  miles 
froni  its  mines." 

III.  "  That  the  trees  from  which  said  wood  was  cut  were 
a  species  of  scrubby  nut-pine,  cedar,  and  what  is  locally  called 
mountain  mahogany,  about  ten  or  twelve  feet  in  heiglit,  on  an 
average,  with  bodies  from  four  to  eight  feet  in  length,  and  less 
than  twelve  inches  in  diameter,  and  unfit  for  manufacture  into 
either  lumber  or  timber." 

I  believe  the  correctness  of  these  findings  is  not  questioned 
by  either  party. 
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The  defendant  justifies  its  purchase  and  possession  of  said 
coal  and  wood  under  the  provisions  of  an  act  of  Congress, 
approved  June  3,  1878.     (20  U.  S.  Stats,  p.  88,  cli.  150.) 

The  section  of  said  act  under  consideration  reads  as  follows: 
"That  all  citizens  of  the  United  States  and  other  persons,  bona 
fide  residents  of  the  state  of  Colorado  or  Nevada,  or  either 
of  the  territories  of  New  Mexico,  Arizona,  Utah,  Wyoming, 
Dakota,  Llaho,  or  Montana,  and  all  other  mineral  districts  of 
the  United  States,  shall  l)e,  and  are  hereby,  authorizeil  and  per- 
mittetl  to  fell  and  remove,  for  building,  agricultural,  mining, 
or  other  domestic  purposes,  any  timber  or  other  trees  growing 
or  being  on  the  public  lands,  said  lands  being  mineral,  and  nofc 
subject  to  entry  under  existing  laws  of  the  United  States, 
except  for  mineral  entry,  in  either  of  said  states,  territories,  or 
districts,  of  which  such  citizens  or  persons  may  be  at  the  time 
bona  fide  resitlents,  subject  to  such  rules  and  regulations  as  the 
secretary  of  the  interior  may  prescribe  for  the  protection  of  the 
timber  and  of  the  undergrowth  growing  uiwu  such  lauds,  and 
for  other  purposes;  jfvovided,  the  provisions  of  this  act  shall 
not  extend  to  railroad  corporations." 

From  the  findings  of  fact,  as  above  set  forth,  it  would  seeia 
that  defendant's  justification  of  the  purchase  and  possession  of 
this  coal  and  wood  is  complete.  It  was  shown  in  evidence,  and 
admitted,  that  the  land  upon  which  all  of  this  wood  was  cut 
and  removed  was  and  is  unsurveyed  public  land  of  plaintiff. 

A  large  number  of  witnesses  were  examined  as  to  the  char- 
acter of  this  land,  whether  mineral  or  not,  and  whether  more 
valuable  for  the  timber  or  wood  thereon  than  for  known  mines. 
The  witnesses  differed  in  their  judgment  as  to  the  character  of 
this  land,  or  at  least  as  to  the  particular  limited  part  thereof 
the  locits  in  quOy  from  which  this  wood  had  been  removed.  On 
this  point,  the  most  of  the  witnesses  for  plaintiif  were  teamsters 
or  men  engaged  in  cutting,  haulin^r,  or  furnishing  wood  or  coal 
to  those  desiring  to  purchase  it.  Their  evidence,  generally,  was 
to  the  effect  that,  upon  the  particular  tracts  of  land,  upon  the 
hills  or  mountains,  whence  this  wood  had  been  remove<l,  they 
had  never  seen  any  well-known  mines,  nor  had  they  observed 
marked  or  well-defined  traces  of  mineral-bearing  ledges. 
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By  their  own  evidence  it  appeared  that  they  were  not  looking 
for  mines  or  ledges,  not  interested  esixjcially  in  them,  and  their 
observation  was  only  the  most  cursorv%  Thev  were  in  no  wise 
skilled  in  discovering  or  noting  mineral  signs  and  traces,  and 
it  would  have  been  pui'ely  accidental  had  any  of  them,  in 
walking  over  or  along  a  rich  ledge,  discovered  its  existence, 
or  discerned  that  it  might  be  valuable.  I  do  not  question  the 
integrity  or  truthfuhiess  of  any  of  these  witnesses.  I  doubt 
not  they  were  honest,  and  testified  to  matters  as  they  saw  them 
—  or  rather  did  wo^  see  tliem.  The  value  of  negative  evidence 
is  often  slight.  It  is  often  unsatisfactory,  unless  it  be  shown 
that  the  witness  possessetl  thorough  knowledge  of  the  subject; 
that  he  had  ample  field  for  observation ;  and  that  his  attention 
was  closely  called  to  the  matter  under  discussion.  None  of 
these  conditions  obtain  as  to  these  witnesses. 

On  the  part  of  the  defense  it  was  shown  that  this  wood  was 
cut,  if  not  wholly  within  the  limits  of  an  organized  ^*  mining 
district,"  yet  certainly  adjacent  thereto,  and  much  of  it  not  far 
from  known  and  recognized  mines,  and  all  within  what  is  com^ 
monly  known  and  recognized  as  a  mineral  region  —  a  tract  of 
country  where  mines  have  been  fuuud,  and  may  be  sought  for 
with  reasonable  hope  of  success. 

It  was  shown  that,  beginning  at  or  near  the  town  of  Palisade, 
in  this  state,  a  range  of  mountains  extends  in  a  southerly  direc- 
tion for  at  least  one  hundred  and  fifVy  miles;  that  this  range 
bears  mineral  nearly  its  whole  length ;  that  it  has  been  pros- 
pected over  for  the  past  twenty  years,  and  is  being  constantly 
prospected  for  mines,  and  that  new  discoveries  are  being  made; 
that  between  Palisade  and  the  town  of  Eureka,  a  distance  of 
about  ninety  miles,  eight  or  ten  or  more  mining  districts  have 
been  organized,  in  all  of  which  mines  of  value  have  been 
found;  that  many  of  these  mining  districts  are  contiguous,  and 
cover  nearly  all  of  the  distance  between  the  two  towns  named; 
that  thase  mining  districts  extend  south  from  Eureka  for  a  dis- 
tance of  from  sixty  to  seventy  miles,  in  many  of  which  rich 
mines  have  been  found. 

The  United  States  topographical  surveys  confirm  this  evi- 
dence*    This  mountain  range  is  intersected  in  some  places  by 
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low  passes  and  valleys,  and  diflerent  parts  of  it  have  local 
names;  but  it  virtually  constitutes  a  continuous  range,  though 
broken  in  places,  on  which  mines  of  great  value  liave  been 
found,  and  doubtless  others  remain  to  be  found.  It  is  one  of 
the  richest  mining  belts  or  zones  in  the  state.  The  Eureka 
mining  district  alone  is  rejwrted  to  have  produced  between 
eighty  and  ninety  millions  of  dollars  since  its  discovery,  and 
large  mining  operations  are  still  going  on  there.  U|X>n  this 
mountain  range  and  upon  the  foot-hills  adjacent  thereto  is 
found  the  timber  or  trees  of  the  character  apd  quality  men- 
tioned in  the  findings  of  fact  al)ove  set  forth.  It  was  upou 
this  mountain  range  and  upon  the  foot-hills  adjacent  that  the 
wood  in  controversy  was  cut,  and  much  of  it  within  the  limits 
of  organized  mining  districts,  and  not  far  remote  from  known 
mines.  It  can  hardly  be  questioned  or  doubted  that  the  land 
upou  which  this  wood  was  cut  is  properly  classified  and  recog- 
nized as  mineral  laud,  and  strictly  within  the  purview  of  the 
act  of  Congress  above  cited. 

This  land  has  no  value  except  for  its  minerals.  It  is  moun- 
tainous, or  broken  foot-hills,  with  no  soil,  and  not  capable  of 
cultivation.  The  wood  growing  thereon  is  fit  only  for  domestic 
use;  it  has  no  value  as  timber  to  be  made  into  luml)er.  It  is 
the  discovery  and  opening  and  working  of  mines  that  creates  a 
demand  for  this  timber  or  wood.  The  test  of  the  land  depart- 
ment as  to  whether  a  timber  or  mineral  entry  should  be  allowed, 
to  wit,  "which  is  the  land  most  valuable  for,  its  timber  or 
known  mines,"  does  not  apply  in  cases  like  the  one  before  us. 
The  test  is  very  proper  in  the  cases  where  it  is  used  as  applied 
to  a  limited  tract  of  land.  But  as  applied  to  a  large  tract  of 
land,  extending,  as  this  mineral  range  does,  for  hundreds  of 
miles,  it  has  no  application,  for  the  land  has  no  value  for  its 
wood  or  anything  else  until  the  discovery  and  of)ening  of  mines 
creates  a  market  and  gives  a  value  to  the  wood.  During  the 
twenty-five  years  that  Nevada  has  been  a  state  none  of  this  land 
has  been  surveyed,  except  in  isolated  places  in  the  valleys.  It 
will  not  be  contended  that  the  benefits  of  the  statutes  are 
limited  to  the  use  of  the  wood  or  timber  growing  upon  known 
mining  claims.     Such  a  construction  would  wholly  defeat  the 
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object  and  purpose  of  the  statute,  siuce  such  timber  or  wood 
belongs  to  the  owner  of  the  claim. 

It  is  urged  with  some  earnestness,  that,  as  it  is  shown  this 
wood  and  coal  were  to  be  used  in  the  reduction  of  ores  and 
refining  the  product  thereof,  such  an  use  is  not  a  mining  use 
properly.  That  reducing  ores  by  mill  or  furnace  process,  and 
refining  the  bullion,  is  not  a  part  of  mining.  If  not  projierly  a 
part  of  mining,  it  certainly  is  incident  to  it,  and  closely  connected 
with  it.  In  a  very  restricted  sense  it  may  be  true  that  mining 
is  limited  to  the  breaking  down  or  digging  up  of  ore  in  place. 

In  its  ordinary  and  usual  sense  mining  embraces  many  things 
connected  therewith,  and  it  calls  to  its  aid  the  services  of  many 
classes  of  persons  not  at  all  skilled  in,  or  wholly  ignorant  of 
the  manual  labor  of  mining.  But  not  to  dwell  upon  this  point, 
we  may  concede  that  reducing  ores  and  refining  the  product 
may  not  be  strictly  mining.  Still,  this  business  by  itself  is  a 
domestic  industry  of  the  highest  importance  to  the  miner  and 
to  the  public. 

Without  reduction  works  it  would  profit  the  miner  or  the 
public  but  little  to  mine  the  ore.  Reducing  ores  is  certainly  a 
lawful  pursuit  or  business,  and  those  engaged  in  it  within  the 
state  are  within  the  benefits  conferred  by  the  statute,  and  en- 
titled to  use  this  wood  or  timber  for  this  purpose.  The  miner 
is  not  the  only  person  benefited  by  the  statute.  It  applies  to 
all  alike  who  use  this  wood  or  timber  for  domestic  or  local  use 
within  the  state.  And  it  matters  not  whether  such  reduction 
works,  mills,  or  furnaces  are  engaged  in  reducing  ores  from 
mines  owned  by  the  proprietors  of  the  works,  or  are  engaged  in 
reducing  purchased  ores,  or  in  what  is  usually  called  custom 
work,  for  pay,  toll,  or  tribute,  from  the  owner  of  the  ores  re- 
duced. All  industries  within  the  state  not  prohibited  from 
such  use  are  within  the  protection  of  the  statute. 

I  have,  therefore,  no  doubt,  under  the  evidence  of  this  case, 
but  that  the  defeiKlant  had  full  right  to  purchase  this  coal  and 
wood  and  use  the  same  at  its  reduction  works,  and  that  the  stat- 
ute above  cited  is  a  complete  defense  to  this  action. 

It  follows,  therefore,  that  judgment  must  be  entered  for  the 
defendant^  and  it  is  so  ordered. 
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A.  M.  Simpson  et  al.  v.  The  Steamship  State  of  Cali- 
fornia, ETC.,  AND  Pacific  Coast  Steamship  Co.  v.  The 
Barkentine  Portland,  etc.  (A.  M.  Simpson  et  al., 
Claimants). 

DlSTUOT  COUBT,  NOBTHSBN  DiSTBICT  OF  CaLIFOBNLL  j 

NOYEMBEB  27,  1889. 

1.  CoLLiHioN.  —  Failare  to  show  a  sufficient  red  light  is  negligence. 

Before  Hoffman,  District  Judge. 
3Ir,  Edward  W.  3IcGraw,  for  A.M.  Simpson  et  cU. 
ilessra.  McAllister  &  Bergin,  for  steamship  State  of  California. 

Hoffman,  J.  On  the  morning  of  April  7,  1886,  a  little 
after  four  o'clock  A.  M.,  a  collision  occurred  between  the  steam- 
ship State  of  California  and  the  barkentine  Portland,  a  short 
distance  from  the  entrance  to  this  port. 

The  night  was  dark  but  clear.  The  Point  Bonita,  Point 
Reyes,  and  Fort  Point  lights  were  plainly  visible.  Each  vessel 
was  perfectly  apprised  of  her  position.  They  were  bound  in. 
The  steamer  was  pursuing  her  direct  and  usual  course  toward 
the  entrance  of  the  harbor. 

The  barkentine  had,  some  hours  before  the  accident,  tacked, 
and  was  standing  off  on  a  course  to  the  westward  of  north, 
probably  waiting  for  daj  light  before  entering  the  harbor.  The 
wind  was  northeast,  or  perhaps  a  little  to  the  northward  of 
that  point.  Her  course  was  about  north  by  west.  She  was 
therefore  close  hauled  on  her  starboard  tack.  The  course 
of  the  steamer  was  a  little  to  the  northward  of  east  by 
north. 

The  vessels  were  thus  approaching  each  other  on  courses 
which  were  not  far  from  at  right  angles  to  one  another.  The 
steamer  was  struck  by  the  barkentine  on  the  starboard  side 
abaft  the  beam,  wliile  endeavoring  to  cross  the  bows  of  the 
latter. 

It  is  obvious  that,  if  the  lights  required  by  law  had  been  dis- 
played by  the  vessels,  and  if  they  had  been  navigated  with  ordi- 
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nary  skill  and  care,  no  collision  could  have  taken  place.     One 
or  both  of  the  vessels  must,  therefore,  have  been  in  fault. 

The  proofs  are  very  volurniuous.  I  have  examined  and  con- 
sidered them  with  the  more  care,  as  the  United  States  local 
inspectors  and  the  supervising  inspector  appear  to  have  differed 
in  opinion  as  to  the  vessel  to  which  responsibility  for  the  acci- 
dent should  attach.  I  think  the  solution  of  this  question  will 
depend  upon  the  answer  to  be  given  to  a  single  inquiry.  Did 
the  barkentine  display  her  red  light  in  such  a  condition  as  to 
brightness,  and  at  such  a  time  before  the  collision,  as  would  have 
enabled  the  steamer  with  proper  diligence  to  have  avoided  the 
accident? 

As  to  the  steamer's  lights,  there  is  no  dispute.  These  were 
of  more  than  ordinary  size  and  brilliancy.  Her  white  head 
light  was  seen  and  recognized  by  the  barkentine  at  least  fifteen 
minutes  before  the  collision,  and  when  she  was  several  miles  dis- 
tant. A  few  minutes  afterwards  her  green  light  was  observed, 
and  subsequently,  and  just  before  the  collision,  her  red,  and 
even  her  saloon  lights  became  visible.  The  witnesses  on  the 
part  of  the  barkentine  unanimously  declare  that  the  lights  on 
board  of  her  were  burning  brightly ;  but  of  these,  three  men 
were  below  up  to  the  moment  of  the  collision.  They  were 
roused  by  the  shouting  of  the  men  on  deck,  when  the  steamer 
was  close  upon  them. 

If  the  barkentiue's  lights  were  properly  constructed  and  set, 
and  burning  brightly,  the  steamer  must  have  been  guilty  of* 
gross  and  inexcusable  negligence  in  failing  to  see  the  red  light, 
and  to  alter  her  course  accordingly.  If,  on  the  other  hand,  the 
barkentine's  red  light  did  not  become  visible  until  too  late  to 
avoid  the  collision,  the  steamer  is  blameless. 

The  night  was  sufficiently  clear  to  j>ermit  the  harbor  lights 
to  be  distinctly  seen,  and  even  the  steamer's  head  light,  at  a  dis- 
tance of  three  or  four  miles.  If  the  barkentine's  red  light  was 
not  seen  by  the  steamer  in  time  to  avoid  the  collision,  it  must 
have  been  because  it  was  not  set,  or  was  dim,  or  else  because  the 
steamer  failed  to  exercise  proper  diligence. 

The  testimony  being  irreconcilably  conflicting,  we  are  driven 
to  attempt  to  arrive  at  the  truth  by  an  estimate  of  probabilities. 
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It  is  the  well-known  and,  I  believe,  invariable  practice  of  the 
commanders  of  the  large  p&ssenger  steamers  on  this  coast,  to 
station  themselves  on  the  bridges  of  these  vessels,  when  enter- 
ing the  harbor,  and  to  remain  there  until  extraordinary  diligence 
becomes  unnecessary. 

Captain  Dedney,  the  master  of  the  State  of  California,  a  skill- 
ful and  experienced  officer,  was  accordingly  on  the  bridge  from 
the  time  Point  Bonita  light  was  made  until  the  moment  of  col- 
lision. The  second  mate,  the  officer  of  the  deck,  was  with  him, 
and  a  lookout  was  duly  stationed  forward.  That  they  were 
vigilant  may  be  inferred  from  the  fact  that  a  sail  on  the  star- 
board bow  was  discovered  and  reported;  but  no  light  could  be 
detected.  Captain  Debuey,  therefore,  concluded  that  the  vessel 
was  bound  in  on  a  course  not  far  from  parallel  to  his  own.  He 
therefore  kept  on  his  course.  It  was  not,  he  says,  until  a  minute 
before  the  collision,  and  when  too  late  to  avoid  it,  that  he  saw  a 
dim  red  light,  which  apprised  him  that  the  vessels  were  steering 
on  converging  courses. 

On  board  of  the  barkentine,  the  only  persons  on  deck  were 
the  mate  (Peterson)  and  three  men,  two  of  them  Russian  Fins 
and  a  third  named  MuUane. 

It  may  seem  a  little  singular  and  inconsistent  with  the  ha- 
bitual heedlessness  of  seamen  before  the  mast,  that  they  were 
all  careful  to  observe,  and  are  now  able  to  testify  that  the  lights 
were  burning  brightly.  But  if,  as  they  say,  they  directed  their 
attention  to  their  own  lights  after  the  steamer's  head  light  was 
observed,  their  doing  so  was,  perhaps,  not  unnatural.  But  it  is 
more  singular  that  all  those  who  were  below,  and  rushe<l  on 
deck  at  the  very  moment  of  the  collision,  and  when  the  vessel 
had  been  so  injured  that  she  would  have  sunk  had  she  not  been 
lumber-laden,  also  directeil  their  attention  to  the  lights,  and  are 
prepared  to  swear  positively  that  they  were  burning  brightly. 

There  are  some  points  in  the  mate's  deposition  which  deserve 
attention.  He  states  that  he  observed  that  the  red  light  was 
burning  dimly.  He  therefore  took  it  down,  and  into  the  cabin 
and  pantry,  where  he  trimmed  the  wick,  wiped  off  the  glass, 
and  replaced  the  light.  It  is  remarkable  that  no  one  of  the 
crew  observed  this  important  incident,  or,  if  they  did,  they  have 
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not  mentioued  it.  Peterson  testifies  that  it  occurred  more  thau 
an  hour  before  the  collision.  But  he  seems  to  have  made  a 
statement  or  declaration,  which  was  reduced  to  writing  at  Hull, 
England,  to  the  effect  that  the  collision  occurred  ''at  3:35  by 
our  clock'';  and  that  he  took  the  light  down  "after  three 
o'clock."  He  adds,  in  the  same  statement,  that  he  took  down 
the  light  after  the  steamer's  green  light  appeared.  In  his 
deposition  taken  in  this  suit,  he  testifies  that  his  declaration 
at  Hull  was  incorrect,  or  incorrectly  taken  down,  and  that,  in 
fact,  he  trimrae<l  and  replaced  the  light  long  before  the  steamer's 
lights  were  discovered. 

Which  of  these  statements  is  true,  it  is  impossible  to  deter- 
mine with  certainty.  If  it  be  true  that  he  took  the  light  down 
after  the  steamer's  green  light  became  visible,  and  he  was  occu- 
pied in  trimming,  wiping  it  off,  and  resetting  it  some  eight  or 
ten  minutes,  as  seems  not  unlikely,  the  failure  of  the  steamer  to 
observe  it  during  the  brief  but  critical  interval  in  which  she 
could  have  altered  her  course  or  stopped'  and  backed  is  ex- 
plained. The  omission  of  the  other  witnesses  to  make  any 
mention  of  the  fact  is  significant,  if  not  suspicious. 

One  other  circumstance,  though  of  no  great  importance, 
deserves  mention,  as  it  seems  to  indicate  carelessness  or  laxity 
of  discipline  on  the  part  of  the  barken  tine.  From  the  moment 
the  steamer's  head  light  was  discovered  it  must  have  been 
apparent  to  the  mate  of  the  barkentine  that  the  steamer  was 
bound  in,  and  that  the  two  vessels  were  on  converging  courses 
which  might  bring  tiiem  together.  And  yet  the  master  of  the 
barkentine  was  suffered  to  sleep  undisturbed  in  his  cabin,  and 
was  only  aroused  by  the  shouting  of  the  men  when  the  collision 
was  imminent  and  inevitable.  The  lights  of  the  barkentine  are 
stated  to  have  been  the  customary  regulation  lights.  But  neither 
they  nor  similar  ones  are  produced  in  court  to  establish  beyond 
controversy  their  sufficiency. 

The  foregoing  is,  I  believe,  a  correct  summary  of  the  testi- 
mony bearing  on  the  controverted  point  on  which  the  decision 
of  the  cause  must  turn.  Its  solution  depends,  as  before  ob- 
served, upon  an  estimate  of  probabilities.  Which  is  the  more 
likely?    That  the  red  light  was  taken  down  by  Peterson  to  be 
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trimmed  after  the  green  light  of  the  steamer  came  in  view,  as 
he  is  said  to  have  stated  in  his  declaration  at  Hull,  or  that  for 
some  other  reason  the  light  was  burning  dimly;  or,  on  the 
other  hand,  that  it  was  burning  brightly,  and  that  the  master 
and  mate  of  the  steamer,  and  especially  the  former,  after  being 
apprised  of  the  proximity  of  a  sailing  vessel,  were  so  negligent 
as  to  fail  to  discern  the  plainly  visible  red  light  of  an  approach- 
ing vessel,  which  it  was  the  principal  business  of  the  master, 
when  he  took  his  station  on  the  bridge,  to  look  out  for  and 
detect  at  the  earliest  moment. 

It  may  be  that  the  captain  and  mate  were  so  impressed  with 
the  idea  that  the  course  of  the  vessel,  whose  sail  they  had  dis- 
.covered,  was  parallel  to  their  own,  that  they  paid  no  further 
attention  to  her.  But  they  were  accurately  apprised  of  their 
position.  The  harl)or  lights  were  all  visible,  and  there  was 
nothing  to  divert  their  attention  from  the  only  object  from 
which  danger  could  be  apprehended.  If,  on  this  occasion,  the 
master  failed  to  closely  watch  for  the  lights  of  the  barkentine,  he 
was  guilty  of  gross,  and  I  must  think,  unpardonable  negligence. 

After  mature  consideration,  I  have  reached  the  conclusion 
that  the  steamer  failed  to  see  the  red  light  of  the  barkentine, 
because  it  was  either  not  displayed  or  was  burning  dimly. 
One  or  two  minor  points  remain  to  be  noticed.  It  was  sug- 
gested that  the  steamer  should  have  moderated  her  sj)eed,  when 
the  sail  of  the  barkentine  was  descried.  But  the  red  light  of 
the  latter  was  not  then  visible,  and  the  steamer  was  justifietl  in 
supposing  that  the  vessels  were  sailing  on  nearly  parallel  courses 
and  were  not  approaching  each  other.  It  is  only  in  the  latter 
case  that  the  regulations  required  her  to  moderate  her  speed. 

It  is  further  claimed  that,  when  the  steamer  did  discover  the 
red  light  of  the  barkentine,  she  should  have  stopped  and  backed, 
or  altered  her  course  so  as  to  avert  the  collision.  But  the  rtxi 
light  was  not  visible  until,  as  Captain  Debney  swears,  about  a 
minute  before  the  accident. 

If  I  am  right  in  supposing  that  the  red  light  was  not  pre- 
viously visible  through  the  fault  of  the  barkentine  the  captain 
of  the  steamer  was,  by  that  fault,  placed  in  extremis,  and  is  not 
responsible  if  he  failed  to  adopt  measures  which  might  possi- 
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blj  have  prevented  the  accident.  His  judgment,  at  the  time, 
was  that  his  only  hope  of  avoiding  the  collision  lay  in  holding 
his  course  and  endeavoring  to  cross  the  bows  of  the  barkentiue. 
In  this  he  very  nearly  succeeded.  The  barken  tine  struck  him 
abaft  his  beam.  Had  the  steamer  gone  less  than  half  her  length 
further,  the  vessels  would  have  gone  clear  of  each  other. 

It  is  impossible  to  affirm  that  any  other  course  would  have 
been  more  judicious  or  have  afforded  greater  chances  of  escape. 
At  all  events,  he  exercised  his  best  judgment  in  an  emergency 
not  due  to  his  own  fault;  and  this  is  all  that  the  law  requires. 


Frakcoeur  v.  Newhouse. 

ClBOUIT  COUET,   NOBTHEBN  DISTRICT  OF  CaLDTOBNIA. 

D]!:CEMBEB  9,  1889. 

1.  PUBLIC  Lands— Grant  to  Central  Pacitic  Railroad  Company— Grant  in 

Pb-esenti.  — The  grant  of  lands  to  the  Central  Pacific  Railroad  Company  to  aid 
in  the  coutftruction  of  its  road,  under  the  act  of  ConKresa  of  August  2, 1862, 
2  and  the  amendatory  act  of  18G4,  is  a  grant  in  pr(tsf7tti^  which  can  only  be 
defeated  by  the  failnre  to  perform  the  conditions  subsequent  and  appropriate 
proceedings  to  declare  a  forfeiture. 

2.  Idex  — Ejeci'MENt  before  Patent  Issues.  — Tlie  title  which  vests  under  the 

congressional  grant,  and  the  {performance  of  the  prt'scril)ed  conditions,  is  a  legal 
title,  upon  which  an  action  of  ejectment  may  be  maintained  before  the  patent 
issues. 

3.  Idem— Office  of  Patent. — Tlie  patent  issued  under  the  congressional  grant 

is  only  a  convenient  instrument  of  evidence  that  the  conditions  have  been  per- 
lormed  and  the  title  vested. 

4.  Idem— Failure  to  pat  Expense  op  Survey.— The  failure  to  pay  the  expense 

of  surveying,  under  section  21  of  the  act  of  1864,  only  prevents  the  issue  of  the 
patent.  It  does  not  prevent  the  title  attaching  under  tiie  congressional  grant. 
6.  Idem — Exception  of  Mineral  Lands. — Tiie  exception  of  mineral  lands  from 
the  grant  to  the  Central  Pacific  Railroad  Company  only  extends  to  lauds  known 
to  be  mineral,  or  apparently  mineral,  at  the  time  when  the  grant  attached;  and 
a  discovery  of  a  gold  mine  in  the  lands  after  the  title  has  vested  by  full  per- 
formance of  the  conditions,  does  not  defeat  the  title. 

6.  Idem — Unauthorized   Exception   in  Patent An  exception    inserted   in  a 

patent,  which  is  not  autliv^rized  by  the  statute  to  be  inserted,  is  void. 

7.  Idem — Patent  for  Lands  already  Granted — Collateral  Attack.  —  When 

a  patent  is  issued  for  laud  which  has  been  before  granted  to  other  parties,  and 
there  U  no  interest  left  in  the  government  to  grant,  the  interior  department  acts 
without  jurisdiction,  there  being  nothing  in  the  United  States  to  grant,  and  the 
patent  so  issued  is  void,  and  may  be  collaterally  impeached. 

8.  Idem  — Riohts  op  Trespassers. — When   land  has  been   granted   to  private 

parties,  other  parties  have  no  right  afterwards  to  enter  upon  the  land  and  pros- 
pect for  gold.    No  right  can  be  initiated  by  a  trespass  upon  private  lands. 
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Before  Sawyer,  Circuit  Judge,  and  Sarin,  District  Judge. 

At  law. 

This  is  an  action  to  recover  possession  of  lot  52  of  section 
13,  townsliip  17  north,  of  range  11  east,  Mt.  Diablo  meridian. 
The  plaintiff  claims  title  by  conveyance  from  the  Central 
Pacific  Railroad  Company.  It  is  alleged  in  the  complaint  that 
the  land  is  part  of  an  odd-numbered  section  lying  within  the 
ten-mile  limit  of  the  grant  made  to  the  Central  Pacific  Railroad 
Company,  to  aid  in  the  construction  of  a  railroad,  by  the  act 
of  Congress  passed  July  1,  1862  (12  Stats.  489);  that  the  said 
corporation  filed  its  assent  to  said  act,  and  a  map  designating 
the  general  route  of  said  railroad,  with  the  secretary  of  the 
interior  within  two  montiis  after  the  passage  of  the  act ;  that 
on  August  2,  1862,  the  secretary  of  the  interior  caused  all  the 
lands  within  fifteen  miles  of  said  route,  including  the  land  in 
question,  to  be  withdrawn  from  pre-emption,  private  entry,  and 
sale;  that  the  line  of  said  road  was  definitely  fixed,  said  road 
fully  constructed  and  accepted  by  the  President,  from  the 
western  terminus,  to  a  point  more  than  twenty-five  miles  east 
of  the  township  in  which  said  land  is  situated,  prior  to  Sep- 
tember 29,  1866,  and  the  whole  of  said  road  was  definitely 
located,  constructed,  accepted  by  the  President,  and  in  operation 
to  the  east  line  of  the  state  prior  to  July  2,  1868;  that  in  the 
year  1866  the  secretary  of  the  interior  caused  all  the  lauds  in 
said  township  17  north  to  be  surveyed,  and  on  March  2,  1867, 
the  United  States  surveyor-general  made  return  of  the  official 
plat  of  said  survey,  and  filed  the  same  in  the  general  land 
office  at  Washington,  on  June  2,  1867,  and  the  same  was  sooa 
after  regularly  filed  in  the  local  land  office  at  Marysville,  that 
being  the  district  in  which  said  land  was  situated ;  "that  by 
said  survey  the  description  of  all  lands  in  saiil  township  was 
ascertained,  and  the  character  thereof  determined  to  be  agricult- 
ural lands,  and  not  mineral  or  swamp  in  character,  nor  covered 
by  any  governmental  reservation;  that  the  plats  filed  as  afore- 
said, so  reported  and  showed  the  said  lands,  and  that  said 
determination,  report,  and  showing  have  continually  remained, 
and  still  remain,  of  full  force  and  effect;"  that  said  section  13^ 
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township  17,  is  within  tlie  limits  of  five  miles  of  said  railroad, 
along  the  line  thereof,  and,  with  other  lands,  was  granted  to 
said  Central  Pacific  Railroad  Company  of  California  by  said 
act  of  Congress;  that  at  the  date  of  the  passage  of  said  act 
of  Congrass,  at  the  date  when  said  line  of  said  railroad  was 
definitely  fixed,  and  at  the  date  when  the  said  railroad  was 
actually  constructed  through  and  beyond  said  township,  all  of 
said  section  13  was  returned  as  agricultural  land,  and  no  part 
of  the  same  was  known  miueral  land,  or  returned  or  denomi- 
nated as  mineral  land,  nor  had  any  part  of  the  same  been  sold, 
reserved,  or  otherwise  disposal  of  by  the  United  States,  nor  had 
any  pre-emption  or  homestead  claim  attached  to  the  same;  nor 
was  any  part  of  said  land  within  any  exception  from  said  grant; 
nor  did  the  granting  thereof  to  said  company  defeat  or  impair 
any  pre-emption,  homestead,  or  swamp,  or  other  lawful  claim 
to  the  same,  or  to  any  part  thereof. 

That  during  the  year  1883  a  vein  or  lode  of  quartz  bearing 
gold,  in  paying  quantities,  was  discovered  within  lot  53  of  sec- 
tion 13,  the  premises  in  question;  that  on  April  20,  1885, 
the  Eagle  Gold  Mining  Company  filed  in  the  proper  oflSce  its 
apj)lication  for  a  patent  to  said  lot  53,  from  the  United  States, 
under  the  mining  laws  passeil  by  Congress;  that  on  May  5, 
1887,  pursuant  to  said  application,  the  land  department  issued 
to  said  EifJ^le  Gold  Mining  Company  a  patent  to  said  lot  53,  as 
the  Eagle  Biixl  Quartz  Mine.  That  said  application  was  made 
and  patent  issued  without  authority  of  law,  and  said  patent  is 
void,  and  that  said  defendant  is  in  possession,  claiming  under 
said  patent  through  mesne  conveyances  from  said  patentee. 

That  the  Central  Pacific  Railroad  Company  has  tendered  to 
the  treasury  the  amount  of  money  required  by  the  statute,  and 
demanded  a  patent,  but  it  has  been  refused,  although  all  acts 
required  by  the  law  to  entitle  it  to  a  patent  have  been  fully 
performed,  and  the  title  to  said  premises  has  vested  in  it. 

3Ir.  A.  L.  Hart,  and  George  H.  Francoeur,  for  plaintiff. 

Messrs.  Reinstein  &  Eisner,  and  James  M.  Sewell,  for  de- 

lendant. 

XIV.  Bawt.— 88. 
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By  the  Court,  Sawyer,  Circuit  Judjjje  {after  stating  the  facta 
as  above).  It  has  been  so  often  deeided  that  tlie  grant  to  the 
railroad  company  under  this,  and  simihir  acts,  is  a  grant  in  prce^ 
sentiy  passing  and  vesting  a  |)resent  title,  only  to  be  defeated  by 
a  failure  to  })erforni  the  conditions  subse(juent,  and  suitable 
proceedings  on  the  part  of  the  United  States,  to  forfeit  them, 
that  it  is  only  necessary  to  cite  the  authorities  without  further 
discus^jing  the  question.  {Missouri  etc.  lly,  Co.  v.  Kansas  Pac. 
Ry.  Co,  97  U.  S.  496;  Schalenherg  v.  Ilamman,  21  Wall.  44; 
Van  Wyck  v.  Knevaks,  106  U.  S.  360.)  "'There  be  and  is 
liereby  granted'  are  woixls  of  absolute  donation,  and  import  a 
grant  in  j)rcesenti.  This  court  has  held  that  tliey  cjin  have 
no  other  meaning."  {Leavenwoj'th  etc.  li.  It.  Co.  v.  United 
State,^,  92  U.  S.  741;  WriglU  v.  Roseherry,  121  U.  S.  500; 
Railroad  Co.  v.  Ortoa,  and  cases  cited,  6  Sawy.  198.)  Mr. 
Justice  Field  went  over  the  subject  fully  in  Denny  v.  Dodsoii, 
13  Sawy.  GS^  in  which  he  held  that  uot  merely  the  equitable 
title,  but  the  legal  title  to  the  laud  passed  by  the  legislative 
grant  in  prwsenti,  in  such  sense  that  an  action  of  ejectment  could 
be  maintained  upitn  it  —  that  the  patent  provided  for,  was  not 
necessary  to  pass  the  title,  but  was  only  a  convenient  instrument 
of  evidence — citing  a  ])assage  from  the  opinion  of  the  supreme 
court,  in  Lanr/deau  v.  I  lanes,  21  Wall.  521,  as  follows:  "In 
the  legislation  of  Congress  a  patent  has  a  double  operiftion.  It 
is  a  conveyance  by  the  government,  when  tlie  government  has 
any  interest  to  convey,  but,  where  it  is  issued  u\wn\  the  confir- 
mation of  a  claim  of  a  previously  existing  title,  it  is  document- 
ary evidence,  having  the  dignity  of  a  record,  of  the  existence 
of  that  title,  or  of  such  equities  res])octing  the  claim,  as  justify 
its  reooo:nition  and  confirmation.  The  instrument  is  not  the 
less  efficacious  as  evidence  of  previously  existing  rights  because 
it  also  embodies  words  of  release  or  transfer  from  the  govern- 
ment.''    {Denny  v.  Dodson,  13  Sawy.  76.) 

The  provision  of  section  21  of  the  act  of  1864,  requiring  the 
railroad  com[>any  to  pay  the  expenses  of  surveys  and  convey- 
ance, docs  not  affect  the  question  of  the  vesting  of  the  title 
under  the  legislative  grant.  It  only  applies  to  the  issue  of  a 
convenient  instrument  of  evidence.     But  in  this  case  the  title 
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had  already  vestenl  and  passed  beyond  the  authority  of  Con- 
gress, before  the  passa<]^e  of  the  act  of  1864,  wliieh  could  only 
amend  the  prior  act  so  far  as  to  affect  its  future  operation  as  a 
law. 

A  title,  therefore,  vested  by  the  grant,  and  performance  of 
the  conditions,  upon  which  an  action  of  ejectment  can  be 
maintained. 

The  next  question  is,  did  the  land  in  question  pas?,  by  the 
grant  of  1862,  perfected  in  1866-67,  in  which  a  gold  mine  was 
discovered  in  1883,  twenty-one  years  after  the  grant  attached, 
by  the  filing  o/  a  plat  of  the  general  route  of  the  railroad,  and 
the  withdrawal  of  the  lands  in  pursuance  of  the  statute,  by  the 
secretary  of  the  interior,  and  more  than  seventeen  years  after 
the  completicm  of  the  road,  and  its  acceptance  by  the  President, 
and  more  than  sixteen  years  after  the  final  survey,  and  report 
of  the  lands,  as  agricultural,  and  not  mineral?  The  parties  to 
this  grant,  both  the  United  States  and  the  grantee,  must  be 
presumed  to  have  contemplated  a  grant  In  view  of  the  condi- 
tion of  the  lands  as  they  were  known,  or  appeared  to  be,  at 
the  time  the  grant  took  effect.  In  the  exception  of  "mineral 
lands"  from  the  grant.  Congress  must  have  meant  not  only 
lands  mineral,  in  fact,  but  lands  known  to  be  mineral,  or,  at 
most,  such  as  were,  apparently,  mineral,  and,  generally,  recog- 
nized as  such.  Congress  could  not  have  contemplated  that  the 
discovery  of  a  paying  mine,  fifteen  or  twenty  years  after  the 
making  of  the  grant,  and  the  performance  of  all  the  conditions 
by  the  grantee,  required  to  perfect  the  title,  and  render  it  irrevo- 
cable, should  vitiate  the  grant.  If  so,  then  such  a  discovery 
fiftv,  or  one  hundred  vears  after,  would  effect  the  same  result. 
In  granting  the  public  lands,  Congress  must  be  presumed  to  deal 
with  them  in  view  of  the  conditions  as  they  are  known,  or  sup- 
posed to  be,  at  the  time.  Exceptions  must  be  presumes!  to  refer 
to  matters  that  are  readily  apparent  upon  inspection.  Any  others 
would  be  altogether  too  indefinite  to  be  valid.  The  conditions 
constituting  the  exception  ought,  certainly,  to  be  ascertainable  at 
the  time  the  grant  takes  etiect,  or  they  ought  not  to  be  operative  ; 
otherwise  the  greatest  contii'^ion  and  inconvenience,  public  and 
private,  must,  necessarily,  result. 
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The  grant  sliould  point  out  wliat  is  granted  in  such  certain 
terms,  that  the  grantee  may  ha  able  to  ascertain  by  inspection, 
and  know  at  the  time  tlie  location  Is  definitely  fixetl,  and  it 
becomes  operative,  what  specific  tracts  of  land  are  granted,  and 
what  are  excopte<l  from  the  grant.  These  lands  soon  after  the 
grant  were  convoyed,  in  trust,  under  authority  of  the  law,  as 
se<Mirity  for  the  bonds  issued,  out  of  the  pro(^eeds  of  which  the 
road  was  CM>nstructe<.l ;  and  the  pn^ceeds  of  these  sales  are 
d«.' voted  by  the  trustws  to  the  re<lemption  of  the  bonds.  Is 
this  security  to  be  impaired,  or  destroyeil,  by  taking  from  the 
oj)eration  of  tlie  grant  all  lands  in  which  at  any  future  time 
gold  or  other  valuable  metals  may  be  discovered?  If  so,  all 
of  the  lands  mav  sooner  or  later  revert  to  the  Unitetl  States, 
and  these  bond-holders,  and  those  who,  in  good  faith,  have  pur- 
chased the  lands  of  the  company  without  being  aware  of  the 
mines  secluded  in  their  lower  depths,  will  be  largely  injured. 

These  words  "mineral  lands,"  used  in  the  act,  must  be  con- 
strued in  a  practical  sense — as  prai!tical  men  would  use  them  iu 
contracting!:  about  them  —  must  be  construed  with  reference  to 
their  present  known,  or  at  least,  obviously  a]>parent  condition. 

I  had  occiisiou  to  express  my  views  in  a  general  way  upon 
this  subject  in  Cowell  v.  Ldinmcrs^  10  Sawy.  246.  In  that  case 
it  is  said  :  "By  the  words  'mineral  lands'  must  be  understood 
lands  known  to  be  such,  or  which  there  is  a  satisfactory  reason 
to  believe  are  such,  at  the  time  of  the  grant,  or  patent."  In 
that  case,  it  was  not  necessary  to  go  behind  the  date  of  the 
patent,  which  was  issued  to  the  company  in  accordance  wiihy 
and  in  pursuance  of  the  grant y  and  not  to  a  trespasser  in  opposi-* 
tion  to  the  grants  as  in  this  instance.  Those  who  make  or  take 
subsequent  grants  must  see  that  there  is  something  to  grant. 
It  is  not  enough  to  know  that  the  lands  contain  minerals,  at 
the  date  of  tlie  issiui  of  the  patent,  in  order  to  grant  them  as 
mineral  lands.  It  must  be  known,  also,  that  there  has  been  no 
prior  divestment  of  title.  I  am  satisfied  that  the  lands  ought 
not,  only,  to  be  mineral,  in  fact,  but  also  to  be  known  as 
mineral,  or  there  should  be  satisfactory  reason  to  believe  them 
to  be  such,  at  the  date  when  the  grant  takes  effect,  in  order  to 
fall  within  the  exception  of  mineral  lands^  in  such  sense,  as  to 
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defeat  the  grant.  And  this  is,  evidently,  the  view  of  the 
snpreme  court,  as  there  is  no  case,  so  far  as  I  am  aware, 
wherein  tiiat  court  has  su!*tained  an  exception  of  "mineral 
lands"  in  these  grants,  unless  they  were  known  to  be  mineral 
at  the  time  of  the  grant.  Tliis  point  is  very  fully  considered 
hv  the  court  in  Colorado  Coal  Co.  v.  United  Sffitea,  123  U.  S. 
326,  327.  Says  the  court  in  tliat  case,  quoting  from  a  prior 
decision:  "We  say  'land  knoicn  at  the  time  to  be  valuable  for 
its  minerals,'  as  there  are  va^t  tracts  of  public  land  in  which 
minerals  of  ditferent  kinds  are  found,  but  not  in  such  quantity 
as  to  justify  expenditures  in  the  effort  to  extract  them.  It  is 
not  to  such  lands,  that  tiie  term  *  mineral,'  in  the  .sense  of  the  aifd- 
utey  is  api)licable.  We,  also,  say  lands  known  at  the  time  of  their 
sale  to  be  thits  valuable,  in  order  to  avoid  any  ponmble  conclusion 
a/jainst  Hie  validity  of  titles  which  may  be  issued  for  other  kinds  of 
land,  in  which  years  afterwards  rich  deposits  of  mineral  may  be 
discovered.  It  is  quite  possible  that  lands  settled  upon,  as  suit- 
able, only,  for  agricultural  purposes,  entered  by  the  settler,  and 
patented  by  the  government,  under  the  pre-emption  laws,  may 
be  found  years  after  the  patent  has  been  issued  to  contain  valu- 
able minerals.  Indeed,  this  has  often  happened.  We,  there- 
fore, use  the  term  '  known  to  be  valuable  at  the  time  of  sale '  to 
prevent  any  doxdjt  being  cast  upon  titles  to  lands  afterwards  found 
to  be  different  in  their  mineral  character  from  what  w<ts  supjposed 
tchen  the  entry  of  them  was  made  and  the  patent  issued,^' 

This  was  but  affirming  similar  views  before  expressed  in 
Dcffeback  v.  Hawke,  115  U.  S.  404.  In  this  case,  the  supreme 
court  also  affirm  the  view  of  the  circuit  court  expressed  in 
C<ncell  V.  Lammcrs,  supra,  that  an  exception  inserted  in  a 
patent,  in  express  terms,  by  the  secretary  of  the  interior,  not 
required  or  authorized  by  the  statutes,  is  void. 

Now  in  this  case,  according  to  the  allegations  of  the  complaint, 
after  the  grant  had  been  made,  and  all  the  conditions  fully  per- 
formed by  the  grantee,  the  road  accepted  by  the  President,  and 
the  title  irrevocably  vested  in  tlje  grantee,  and  before  there  was 
any  auihority  at  all  to  survey  mineral  lands,  as  in  the  case  of 
Cowell  v.  Lammers,  supra,  the  township  and  section  including 
the  lands  in  question  were  surveyed,  as  agricultural  lands,  aud 
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SO  returued  and  reptv^sented  to  the  land  office;  and  they  were  so 
rogardeil  until  the  di.S(H>very  of  gold-bearing  quartz,  many  years 
afterward,  in  1883,  when  a  patent  was  refused  the  railroad  com- 
pany, and  issued  to  defendant's  grantor.  This  discovery,  iu 
our  judgment,  was  too  late.  There  was  at  the  date  of  the  legis- 
lative grant,  and  for  many  years  afterwards,  nothing  appearing 
in  the  nature  of  a  valid  exception  to  take  the  premises  in  contro- 
versy out  of  the  operation  of  the  grant.  The  department,  in 
issuing  the  patent  to  defendant's  grantor,  instead  of  to  the  rail- 
road company,  seems  to  have  acte<l  in  view  of  the  condition  of 
things,  as  they  apj>eared,  after  the  discovery  of  the  gold-bearing 
quartz,  in  1883,  and  not  as  they  appeared,  and  were  known,  at 
the  time  of  the  making  of  the  congressional  grant;  the  per- 
formance of  the  conditions  of  the  grant  by  the  grantee;  and 
tlie  subsequent  survey  made  by  the  government  in  1866-67,  as 
agricultural  lands. 

It  is  further  objected,  that  the  patent  thus  issued  to  defend- 
aul's  grantor  cannot  be,  collaterally,  attacked,  iu  an  action  of 
ejectment — that  it  can  only  be  impeached  by  a  direct  proceed- 
ing in  equity  to  declare  it  void,  or  control  whatever  title  passed 
by  it  for  tlie  Ixiuefit  of  the  party  equitably  entitled.  This,  it 
a[)i)eai*s  to  us,  would  have  been  the  better  course,  and  at  first 
we  were  disposed  to  think  it  was  the  only  course.  But  upon 
further  consideration,  and  an  examination  of  the  authorities,  we 
think  the  case  does  not  fall  within  that  rule.  In  recognizing 
the  rule  insisted  upon  in  a  pro|)cr  case,  the  supreme  court,  in 
iSL  Louis  Smelting  Co,  v.  Keinp^  104  U.  S.  641 ,  add :  "Of  course, 
when  Me  speak  of  the  conclusive  presumptions  attending  a  patent 
for  lands,  we  assume  that  it  was  issued  in  a  case  where  the  de- 
partment had  jurisdiction  to  act  and  execute  it;  that  is  to  say, 
in  a  case  where  the  lands  belonged  to  the  United  States,  and 
provision  had  been  made  by  law  for  their  sale.  If  they  never 
w^ere  public  property,  or  had  pirviously -been  disposed  of,  or  if 
Congress  had  made  no  provision  for  their  sale,  or  had  reserved 
them,  the  department  would  have  no  jurisdicfiori  to  transfer  them^ 
and  its  attempted  conveyance  of  them  would  be  inoperative  and 
void,  no  matter  with  what  seeming  regularity  the  forms  of  law 
may  have  been  observed.     The  action  of  the  department  would 
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in  that  event  be  like  that  of  any  otiier  special  tribunal  not 
having  jurisdiction  of  a  case  which  it  has  assumed  to  decide. 
Matters  of  this  kind,  disclosing  a  want  of  jurisdiction,  may  be 
considered  by  a  court  of  law.  In  such  cases  the  objection  to 
the  patent  reaches  beyond  the  action  of  the  special  tribunal, 
and  goes  to  the  existence  of  a  subject  upon  which  it  was  competent 
to  acty 

And  in  Wright  v.  Rpseberry,  121  U.  S.  519,  tlie  supreme 
court  quote,  and  approve  the  foregoing,  and  further  quote  and 
approve  another  passage,  as  follows:  "A  patent  may  be  col- 
laterally impeached  in  any  action,  and  its  operation  as  a  con- 
veyance defeated,  by  showing  that  the  department  had  no 
jurisdiction  to  dispose  of  the  lands;  that  is,  that  the  law  did 
not  provide  for  selling  them,  or  that  they  had  been  reserved 
from  sale,  or  dedicated  to  specicd  purposes^  or  had  been  previously 
transfeired  to  others.  In  establishing  any  of  these  particulars, 
the  judgment  of  the  department  upon  matters  properly  before 
it  is  not  assailed,  nor  is  the  regularity  of  its  proceedings  called 
into  question ;  but  its  authority  to  act  at  all  is  denied,  aiid 
shown  never  to  have  existed.'' 

They  cite  other  Authorities  to  sustain  this  view.  Now  those 
observations  cover  the  ease.  The  point  was,  also,  directly 
decided  in  Doolan  v.  Cdrr^  125  U.  S.  618.  These  lands  under 
the  allegations  of  the  complaint,  "had  previously  been  disposed 
of"  by  legislative  grant,  and  the  United  States  had  no  interest 
left  to  grant.  There  was  no  jurisdiction  left  to  dispose  of  them 
to  somebody  else,  as  there  was  nothing  to  dispose  of.  And  the 
court  says:  "A  patent  maybe  collaterally  impeached  in  any 
action,  and  its  operation  as  a  conveyance  defeated,  by  showing 
that  Vie  department  had  no  jwisdiction  to  dispose  of  the  lands, 
.  ...  or  Hiey  had  been  previously  transferred  to  others.^' 

That  is  this  case.  Had  the  department  issued  a  prior  patent 
to  the  railroad  company,  and  then  one  to  the  defendant's  grantor, 
there  can  be  no  doubt  that  it  would  be  the  duty  of  the  court  in 
this  case  to  determine  which  carried  the  title.  If  the  first  patent 
was  valid,  there  would  be  nothing  upon  which  the  second  could 
operate.  So  in  this  case,  if  the  congressional  grant  w^as  valid, 
and  operative;  there  was  nothing  upon  which  the  patent  to  the 
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(lefeuflant'.s  grantor  could  operate,  and  it  is  conijietent  for  the 
court  in  tliis  case  to  ascertain  which  grant  took  the  land. 

Upon  the  views  expressed,  the  demurrer  must  be  overruled, 
and  it  is  so  ordered,  uj)on  the  usual  terms. 

Sabtx,  J.  {concumng),  I  fully  concur  in  the  decision  just 
read,  but  I  desire  to  add  a  word  in  confirmation  of  it,  or  rather 
in  regard  to  a  matter  connected  therewith,  that  has  often  arisen 
before  the  court,  and  which  is  very  liable  to  arise  in  the  future. 
In  the^judgment  just  rendered  it  is  decided  that  the  grant  by 
Congress,  under  discussion,  was  a  grant  in  prceseniij  and  that 
upon  compliance  with  the  terms  of  the  grant  the  title  to  the  land 
vested  in  the  railroad  company.  This  matter  has  been  so  oftea 
before  the  court,  and  so  often  decide<l  by  this  court,  and  the 
supreme  court,  that  it  is  not  worth  while  to  mention  it  further. 
There  seems  in  this  matter,  where  the  govern meut  has  issued 
title  to  land,  either  to  railroad  companies  or  to  the  state,  by  way 
of  its  school  lands,  or  to  private  parties,  to  be  a  misunderstand- 
ing on  the  part  of  many  people  that  ail  these  lands  are  still  sub- 
ject to  exploration  by  outside  parties  for  mines,  or  anything 
else,  the  same  as  though  they  were  public  lands  of  the  United 
States.  The  act  of  Congress  which  opens  the  public  land  to 
exploration  for  mines  speaks  only  of  public  lands.  Indeed,  it 
is  public  land  only  that  Congress  has  authority  to  grant  a  license 
to  go  upon.  I  think,  after  the  government  has,  as  in  this  case, 
divested  itself  of  the  title  to  the  land,  that  any  man  going  upon 
the  land  to  explore  for  mines,  or  anything  else,  is  a  mere  tres- 
passer. The  lands  are  to  that  extent  withdrawn  from  explo- 
ration for  mines ;  and  I  am  utterly  at  loss  to  see  how  any  one 
can  assume  that  he  can  acquire  a  legal  title  to  a  mine  upon  my 
land,  or  on  any  one's  land,  the  title  of  which  has  been  divested 
from  the  government,  or  how  he  can  assume  to  acquire  any 
such  title  from  any  act  of  Congress  that  I  have  any  knowledge 
of.  As  I  observed,  these  matters  have  incidentally  come  so 
often  before  the  court  for  discussion  that  I  think  it  worth  while 
to  call  the  attention  of  the  profession  to  the  fact  that  by  the 
express  terms  of  Congress  only  public  land  is  open  for  e:tfi)lora- 
tiou  for  mineral.     As  said  by  the  supreme  court  in  the  case  of 
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Belk  V.  MeagheVy  104  U.  S.  279,  location  confers  no  right  of 
entry  upon  lands,  unless  the  previous  right  to  enter  on  that 
land  to  locate  a  mine,  or  for  other  purposes,  pre-existed.  Right 
of  entry  is  the  paramount  thing.  If  a  man  has  a  right  to  enter 
upon  the  public  land,  or  a  right  to  enter  upon  my  land,  to 
explore  for  mines,  then  he  may  make  a  location ;  but  if  he  has 
not  that  right  of  entry  in  the  first  instance,  then  his  location 
amounts  to  nothing,  whatever  he  may  discover.  I  know  of  no 
law  that  gives  any  one  a  right  to  explore  my  land,  or  any  com- 
panies^ or  corporations'  land,  for  the  purposse  of  making  a  loca- 
tion upon  it.  Tiie  supreme  court  has  often  held  that  no  right 
of  pre-emption  or  otherwise  can  be  initiated  by  trespass. 


Siegfried  et  al.  v.  Phelps,  CoLi.EcrroR. 

clacuit  coubt,  nobthebn  distbict  of  california. 

Deczmbeb  16,  1889. 

1.  Customs  Duties — Fbee  Goods  >-BEQUiBEKEin'  of  Intoice.  —  i'^rfc  goods^not 

chargeable  with  dnties,  are  not  witliiu  the  proviKions  of  sectiuns  2854  to  2857, 
requiring  an  invoice  with  a  certain  prescribed  declaration  of  the  sliipper,  and  a 
certificate  of  the  consul  at  the  port  of  shipment,  or  the  prescribed  bond  to  be 
presented  to  the  collector  as  a  condition  of  entry  of  the  goods. 

2.  Idem —  Authority  of  Secretary  of  Trbascby. —  Tke  secretaiy  of  Vie  it-easury 

is  not  authorized  to  impoHe,  by  regulations,  burdens  on  commerce,  not  imposed 
or  authorized  by  tlie  statute. 

Before  Sawyer,  Circuit  Judge. 

At  law.  On  demurrer  to  complaint,  on  the  ground  that  the 
facts  stated  do  not  constitute  a  cause  of  action. 

Mr,  John  8.  Mosby,  and  Mr.  A.  P,  Van  Ihizer,  for  plaintiffs. 

Mr.  J.  T,  Carey,  United  States  Attorney,  for  defendant. 

Sawyer,  Circuit  Judge.  This  is  a  suit  to  recover  the  value 
of  a  certain  shipment  of  tea  at  a  port  in  China  to  the  port  of 
San  Francisco,  arising  out  of  a  refusal  of  the  collector  to  allow 
the  tOEi^to  be  delivered  to  the  consignees,  without  their  present- 
ing to  him  a  consular  invoice^  having  indorsed  thereon  the 
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declaration  required  to  be  made  before  the  consul  at  the  port  of 
ghipment,  and  the  consul's  certificate  required  by  sections  2854 
and  following  of  the  Revised  Statutes,  or  giving  the  bond  to 
produce  one  at  some  future  day,  in  pursuance  of  the  provisions 
of  section  2857. 

The  plaintiffs  insist,  that  the  merchandise  being  tea,  which 
pays  no  duty,  does  not  fall  within  the  provisions  of  the  statute, 
which  is  intended  to  apply  to  dutiable  goods  only;  and  it  appears 
to  me  that  this  position  is  correct.  There  is  nothing  at  all  said 
about  non-dutiable  goods ;  and  the  provisions  are  adapted  onlf 
to  dutiable  goods,  subject  to  either  ad  valorum  or  specific  duties. 
The  declaration  provided  for  must  state  that  the  invoice  "con- 
tains, if  the  merchandise  mentioned  therein  is  subject  to  ad 
valorura  diUy^  and  was  obtained  by  purchase,  a  true  and  full 
statement  of  the  time  when  and  place  where  the  same  was  pur- 
chased, and  the  actual  cost  thereof,  and  of  all  charges  thereon; 
....  and  when  obtained  in  any  other  manner  than  by  pur- 
chase, the  actual  market  value  thereof  at  tlie  time  and  place  when 
and  where  the  same  was  procured  or  manufactured;  and  if  «a6- 
ject  to  specific  duty,  the  actual  quantity  thereof  J^  This  require- 
ment was  manifestly  intended  to  enable  the  collector  to  determine 
the  amount  of  duties  to  be  collected,  and  a  form  of  declaration 
is  prescribed  by  the  statute,  adapted  to  each  mode  of  assessing 
duties,  so  that  the  collector  can  ascertain  the  value  of  the  goods 
subject  to  ad  valorum,  and  the  quantity  of  those  subject  to  spe- 
cific duties.  But  neither  form  is  adapted  to  non-dutiable  goods, 
and  there  is  no  occasion  to  know,  for  the  purposes  of  the  reve- 
nue, either  the  value  or  quantity.  Non-dutiable  goods  are  not 
mentioned,  and  no  declaration  is  provided  adapted  to  that  class 
of  goods.  Which  of  the  forms  should  be  adopted,  when  neither 
is  prescribed  and  neither  would  fit  the  subject-matter?  So  the 
bond  provided  for  in  section  2857  is  to  be  ^^  double  the  amount 
of  duty  apparently  due,  conditioned  for  the  payment  of  the  duty 
which  shall  be  found  to  be  actually  due  thereon,^^  As  the  goods 
show  for  themselves  what  they  are  and  that  they  pay  no  duty, 
whatever  the  conditions  of  the  bond,  they  no  more  fit  the  case 
than  do  the  matters  prescribed  in  the  statement  to  be -made 
before  the  consul  in  the  case  of  dutiable  goods.    Evidently 
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the  statute  mentioned  all  the  cases  to  which  this  declaration, 
certificate,  and  bond  were  intended  to  be  made  applicable. 

To  extend  the  requirements  by  loose  construction  or  inference 
to  goods  that  pay  no  duty  would  be  to  impose,  in  the  aggregate, 
large  burdens  upon  commerce,  without  any  corresponding  benefit. 

I  do  not  think  the  secretary  of  the  treasury  is  authorized  by 
the  statute  to  put  any  burdens  upon  commerce  in  addition  to 
those  imposed  by  the  statute  itself.  He  is  authorized  to  make 
regulations  "  not  inconsistent  with  law"  —  to  regulate  the  impo- 
sition and  enforcement  of  the  burdens,  provided  for  by  law,  but 
not  to  impose  others.  Burdens  imposed  upon  commerce,  iu 
addition  to  those  imposed  by  statute,  would  be  "inconsistent 
with  law"  and  unauthorized.  (See  Balfour  v.  Sullivan,  8  Sawy. 
649,  and  cases  cited;  3IeniU  v.  Welsh,  10-4  U.  S.  695,  700; 
ilorrill  V.  Janes,  106  U.  S.  466.) 

The  court  of  claims,  in  Mosby  v.  United  States,  took  this  view, 
when  it  held  that  the  consul  was  entitled  to  recover  a  consider- 
able amount  paid  into  the  treasury,  under  j)rotest,  for  fees  col- 
lected for  such  certificates  appended  to  invoices  and  statements 
of  free  goods,  on  the  ground  that  these  services  performed, 
although  in  form  official,  were  not  official  in  fact  or  in  law,  and 
the  United  States  had  no  concern  with  them;  that  it  was  a 
matter  entirely  between  the  owner  of  the  goods,  who  voluntarily 
without  requirement  of  law  obtained  and  paid  for  the  services, 
and  the  consul,  who  in  his  own  individual  private  character 
voluntarily  performed  the  service  for  the  compensation  received 
of  the  owner,  so  paid  of  his  own  free  will.  The  amount  of  the 
items  in  that  single  instance — two  thousand  and  ninety-five 
dollars  —  will  afford  some  indication  of  the  extent  of  the  burden, 
in  the  aggregate,  such  a  regulation  by  the  secretary  would  im- 
pose on  commerce. 

In  my  judgment  the  collector  unlawfully  refused  to  deliver 
the  tea,  and  is  liable. 

The  demurrer  to  the  complaint  must  be  overruled,  and  it  is 
60  ordered. 
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Teall  et  al.  v.  Slaven  et  al. 

Circuit  Court,  Northern  District  of  Cauforma. 

December  30,  1889. 

1.  Equity — Jurisdiction — Fraud — Cancellation  of  Instruments. — There  may 

oft/n  be  a  remedy,  at  law,  for  fraud,  but  where  it  is  desirable  to  remove  a  cloud 
from  tlie  title  to  real  estate  by  decreeing  a  cancellation  of  a  fraudulent  convey- 
ance, that  remedy,  being  more  complete,  courts  of  equity  will  take  jurisdiction, 
and  gi'ant  appropriate  relief. 

2.  Idem  —  Limitation  of  Actions — Discovery  of  Fraud.  — In  providing  for  limit- 

atioiia  of  actions  founded  on  fraud,  the  legislature  has  adopted  the  principle 
establi.Hhed  by  courts  of  equity,  that  the  cause  of  action  shall  not  be  deemed  to 
have  accrued  until  the  "discovery  of  the  facts  constituting  the  fraud  ;"  and  to 
a?>c'ert&iu  what  conditions  constitute  a  discovery,  within  the  meaning  of  such 
stiitutes,  the  principles  established  in  equity  juiisprudence,  whence  the  idea  was 
derived,  must  be  applied. 
8.  Idp:m  — Notice.  —  The  established  principles  as  to  the  discovery  of  fraud  are, 
that  the  party  must  be  diligent  in  making  inquiry ;  that  means  of  knowledge 
are  ecjuivalent  to  knowledge ;  that  a  clue  to  the  facts,  which  if  diligently  foUowed 
would  lead  to  a  discovery,  is,  in  law,  equivalent  to  a  discovery. 

4.  Idem  — Record  of  Fraudulent  Deed.  — Where  a  deed  alleged  to  be  fraudulent, 

bearing  evidence  of  fraud  upon  its  face,  has  been  duly  recordetl  upwards  of 
tliirty  years,  it  afR^rds  just  as  strong  evidence  of  fraud  to  the  parties  defrauded, 
as  it  does  to  subsequent  purchasers.  As  to  the  parties  defrauded,  the  question, 
of  what  the  record  imparts  knowledge,  is  not,  as  in  the  case  of  subsequent  pnr- 
cliasury,  a  question  of  statutory  constructive  notice,  but  of  diligence. 

5.  Idem  —  Pleading.  —  "Where  a  bill  to  annul  a  conveyance  on  the  ground  of  fraud 

is  filed,  more  than  thirty  years  after  the  performance  of  the  acts  of  fraud  com- 
plained of,  and,  in  order  to  bring  the  case  within  the  statutory  exception,  it 
is  alleged  that  "the  acts  constituting  the  fniud"  have  only  been  discovered 
within  three  years  before  tlie  filing  of  the  bill,  it  is,  also,  necessary  to  set  forth 
in  the  bill,  specifically^  what  the  impediments  were  to  an  earlier  prosecution  of 
the  claim ;  how  the  complainant  came  to  be  so  long  ignorant  of  his  alleged 
riglits;  the  means  used  by  the  respondent  to  keep  him  in  ignorance,  and  how 
he  first  came  to  a  knowledge  of  his  rights. 

6.  Idem— Laches  — Non-residence.  —The  non-residence  and  continued  absence  of 

the  complainant  from  the  state  does  not  excuse  a  want  of  diligence  in  ascertain- 
ing his  rights. 

7.  Idem— Facts  in  Suit. — It  is  alleged  in  the  bill,  that  T.,  a  citizen  and  resident 

of  New  York,  owning  land  in  California,  executed  a  power  of  attorney  to  D.,  to 
take  exclusive  possession  and  control  of  the  same,  and  to  sell  and  convey  it  at 
his  discretion,  wliich  power  of  attorney  was  duly  recorded  and  remained  unre- 
voked till  tlie  death  of  T.,  on  August  12,  1857;  that  after  the  death  of  T.,  on 
S-  ptember  17, 1857,  D.,  by  virtue  of  said  power  of  attorney,  executed  in  the  name 
of  D.  a  conveyance  expressing  a  consideration  of  five  thousand  dollars,  to  B., 
of  a  large  amount  of  said  real  property  situated  in  the  city  of  San  Jose,  the 
said  conveyance  bearing  date  August  1,  1857,  eleven  days  prior  to  the  death  of 
T.;  that  on  the  same  day,  for  a  like  consideration  expressed,  B.  conveyed  the 
same  property  to  D.,  by  deed  bearing  the  same  date ;  that  said  conveyances  were 
made  without  consideration,  and  for  the  fraudulent  purpose  of  enabling  D.  to 
appropriate  said  property  of  T.  to  his  own  purposes;  that  said  conveyances  wor 
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acknowledged  on  September  17,  and  recorded  on  October  3,  1857;  tliat  the 
nnmeroua  reBpondents  are  grantees  direct,  and  mesne,  from  D.,  and  that  tbey 
purchased  with  a  knowledge  of  the  title  of  T.;  that  D.  in  his  lifetime,  and 
respondents,  and  their  grantors,  since  D.'s  death  in  1876,  concealed  these  fraudu- 
lent acts  from  complainants,  a  portion  of  the  heirs  of  T.,  who  haye  always  lived 
in  the  state  of  New  York  and  never  have  been  in  California,  and  that  they  did 
not  discover  these  fraudulent  acts  until  some  time  in  the  year  1887,  a  short  time 
before  the  commencement  of  this  suit.  Held^  (1)  that  the  suit  is  barrtd  by  the 
statute  of  limitations  of  California;  (2)  that  the  cause  of  suit  is  stale,  and  \«ill 
not  be  enforced  within  the  established  principles  of  equity  jurispnidencc ;  (8) 
that  during  the  thirty-two  years  that  have  elapsed  since  the  death  of  T.,  and  tlie 
fourteen  years  since  the  death  of  D.,  presumably  the  only  parties  who  knew 
their  exact  relations  to  each  other,  and  to  this  land,  no  sufficient  diligence  lias 
been  exercised  by  complainants  to  preserve  their  right  of  suit;  and  (I)  that  the 
lmi)ediments  to  a  prosecution  of  the  rights  of  complainants,  how  they  were  so 
long  ignorant  of  them,  the  means  of  concealment  adopted  by  respondents,  and 
how  complainants  first  came  to  a  knowledge  of  their  rights,  are  not  sufficiently 
set  out  in  the  bill. 

Before  Sawyer,  Circuit  Judge. 

In  equity.     On  demurrer  to  the  second  amended  bill. 

This  is  a  bill  filed  by  three  parties  claiming  to  be  a  portion 
of  the  heirs  at  law  of  Oliver  Teall,  deceased,  and  entitled  to 
three  fifteenths  of  the  property  in  question,  against  many  de- 
fendants, said  to  be  three  hundreil  and  thirty-six  in  number,  to 
set  aside  a  conveyance  from  said  Oliver  Teall,  by  said  attorney 
in  fact,  Davis  Devine,  to  A.  L.  Rhodes,  and  a  conveyance  from 
A,  L.  Rhodes  to  said  Davis  Devine,  made  in  lcSo7,  on  the 
ground  of  fraud,  and  to  compel  a  conveyance  of  their  undivided 
share  of  property,  which  consists  of  a  large  number  of  lots,  said 
to  be  one  thousand  or  more,  situate  in  the  city  of  San  Jose. 
The  other  heirs,  with  one  exception,  who  is  made  a  defendant, 
declined  to  join,  and  for  that  reason  are  not  made  parties. 
The  bill  alleges  that  the  deceased,  Oliver  Teall,  in  1852, 
made  a  power  of  attorney  to  Davis  Devine,  giving  him  full 
power  to  take  poasession  of,  and  to  control  and  sell  all  real 
estate  owned  by  said  Teall  in  San  Jose,  which  power  of  attorney 
was  duly  acknowledged  and  recorded  on  March  16,  1852,  and 
that  it  continued  in  force  and  unrevoked  down  to  the  time  of 
the  decease  of  said  Teall;  that  said  Teall  died  August  12, 
1857 ;  that  on  August  1,  1857,  and  down  to  his  death,  Teall 
owned  the  property  in  question ;  that  at  a  date  unknown^  but 
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by  a  (leeil  lK»aring  date  An<r!l^t  1,  1857,  «?aid  Davis  Devine,  as 
the  attorney  in  fact  of  said  Teall,  purporting  to  act  under  the 
paid  power  of  attorney,  conveye<l  said  property  to  one,  A.  L. 
KlioclcH,  and  tliereujwn,  on  the  same  day,  said  Rhodes  conveyeil 
the  same  to  said  Devine;  that  the  several  deeds  of  convey- 
ance expressed  a  consideration  of  five  thousand  dolhirs  each, 
but  that  in  fact  no  a)nsiderati(>n  was  paid  by  either;  that  the 
conveyance  by  Devine  was  not  autliorized  by  Teall,  but  was 
made  for  the  fraudulent  purpose  of  obtaining  the  property  for 
liimself;  that  the  conveyances,  although  bearing  date  August 
Ist,  were  not,  iu  fact,  executed  until  Septeml>er  17,  1857,  on 
which  day  thoy  were  acknowleilged;  that  they  were  recordetl 
on  October  8, 1857,  and  are  still  of  record  ;  that  the  defendants 
in  this  case  are  iu  possession  of  their  respective  portions,  either 
under  conveyances  direct,  or  mesne,  from  said  Devine,  made 
sicbscquoillt/  to  tlic  record  of  said  pretended  and  fraudnle)d  con- 
rei/anceSy  or  as  heirs  or  devisees  of  said  Devine;  that  "said  pos- 
session was  taken  by  said  defendants,  and  each  of  them,  icith 
full  notice  of  the  title  of  said  Oliver  Teall  and  his  heirs  to  said 
premises,  and  of  the  relation  of  principal  and  agent  subsisting 
between  him  and  said  Devine,  as  heretofore  averred  at  the  time 
of  the  date  of  naid  pretended  and  fraudulent  conveyances,  and  are 
not  purchasers  of  said  premiseji  or  any  part  thereof  in  good  faith 
and  for  value,''  This,  it  will  l>e  observed,  is  somewhat  indefi- 
nite and  evasive,  as  it  nierolv  alle(!:os  that  at  the  d<tte  of  those 
conveyances,  tlie  parties  knew  that  Teall  owned  the  property, 
and  the  relation  of  the  parties;  but  it  does  not  aver  squarely 
that  thev  or  any  of  them  knew  that  the  convevances  were  made 
M'ithout  consideration  ior  a  fraudulent  purpose,  unless  it  can 
be  inferre<l  from  the  averment  of  the  loi^al  conclusion,  merely, 
that  they  were  "not  purchasers  in  good  faith."  The  bill,  also, 
avers  that  the  land  was  within  the  pueblo  of  vSan  Jose,  and  was 
confirmed  to  the  city  for  the  benefit  of  its  grantees;  that  a  patent 
was  issued  to  the  city  on  June  4,  1SS4;  and  that  a  porticm  has 
alreadv  been  conveved  bv  the  citv  of  San  Jose  to  some  of  the 
defendants,  and  the  legal  title  under  the  patent  to  the  remainder 
is  still  vested  in  the  eitv.  In  the  second  amendeil  bill  are  the 
following  additional  allegations:    That  complainants  are  natives 


N.  Dist.  CaL]  Teall  v.  Slaten.  367 

1889.]  Opinion  of  the  Conrt— Bawyer,  C.  J. 

and  citizens  of  the  state  of  New  York ;  that  thev  have  always 
resided  in  said  state,  and  were  never  in  the  ntcite  of  California; 
that  Devine  died  in  1876,  and  during  liis  life,  and  after  the 
death  of  Teall,  he  "carefully  concealed  the  truth  of  the  facts, 
as  allege<l,  from  complainants,  and  fiilsel y  represent e<l  to  them, 
that  the  said  Devine  was  the  owner  of  the  property  descril)ed," 
and  after  Devine's  death,  his  heirs  and  others  claiming  under 
him,  *'co7ic^a/^c/  the  truth  from  the  complainants,  and  persist- 
ently, falsely,  and  fraudulently  reprcsenied  to  claimants  that 
all  of  said  property  belongeil  to  said  Devine  in  his  lifetime;'' 
and  all  on  rec^ord  at  his  death  belonged  to  him;  "that  none 
of  complainants  knew  of  said  conveyances,  to  icity  said  conveyance 
from  Davis  Devine  as  ar/ent  of  Oliver  Teall  to  A,  L,  Rhodes, 
and  said  conveyance  of  A.  L.  Rhodes  to  Davis  Devine,  until  the 
year  1887;"  and  ^^that  the  said  false  and  fraudident  representa- 
tions made  by  said  Devine  and  by  his  widow,  and  by  their 
agents,  etc.,  were  believed  by  the  complainants  to  be  true,  until 
the  year  1887,  when  they  were  informed  and  became  cognizant 
of  the  truth,  as  herein  set  forth  in  their  bill  of  complaint." 

Mr.  J.  7>.  Ijimar,  Mr.  J.  E.  Foulds,  and  Mr.  W.  II.  Castle, 
for  complainants. 

Messrs.  Estee,  Wilson  &  McCutchen,  and  3Ir.  S.  F.  Leib,  for 
respondents. 

Sawyer,  Circuit  Judge.  The  forogoinc:  statement  contains 
all  the  allegations  of  the  bill  in  any  way  aifecting  the  points  at 
issue,  after  having  been  twice  amended  ;  and  as  the  bill  is 
unverified  by  the  oath  of  any  person,  it  must  bo  presumed  to 
state  the  case  of  the  complainants  as  favorably  to  themselves  as 
the  facts  will  justify.  The  defendants  demur,  and  rely  mainly 
upon  four  points:  (1)  That  the  complainants  have  a  complete 
remedy  at  law;  (2)  that  the  cause  of  suit  is  stale;  ('])  that  the 
suit  is  barred  by  t!ie  statute  of  limitations  of  California;  and 
(4)  that  the  facets  are  insufficient  to  constitute  a  cause  of  suit, 
and  there  is  no  equity  in  the  bill. 

As  to  the  first  ground  it  is  urged,  that  if  the  conveyance  from 
Devine  to  Rhodes,  under  his  power  of  attorney  from  Teall,  wi  s 


368  Teall  v.  Slaves.  [Cir.  Ct. 

Opinion  of  the  Court-  Bawyer,  C.  J.  [December, 

c 

not  executed  till  after  Teall's  death,  as  alleged,  then  it  was 
utterly  void,  for  waut  of  authority,  for  the  power  of  attorney 
was,  necessarily,  vitiated,  or  revoked  in  law,  by  the  death  of 
Teall,  and  this  could  be  shown  in  an  action  at  law  to  recover 
the  lands.  Hence  there  is  no  necessity  for  going  into  equity, 
as  there  would  be  a  full,  speedy,  and  complete  remedy  at  law. 
Fraud  can  often  be  made  available  at  law,  as  well  as  in  equity; 
but  it  does  not  follow  that  the  reme<ly  at  law  is  as  complete  as 
in  equity.  Thus  in  this  case,  sui)pose  a  recovery  should  be  had 
at  law,  by  showing  that  these  conveyances  are  void  upon  the 
ground  alleged,  the  conveyances  would  be  still  out^jtanding  of 
record,  uncanceled,  and  the  apj)arent  title  of  record  would  still 
be  iu  those  holding  under  them.  Though  fraudulent,  they 
would  constitute  a  cloud  upon  the  title.  Fraud  has  always 
been  one  of  the  principal  heads  of  equity  jurisdiction,  and  in 
this  case,  in  order  to  afford  a  complete  remedy  for  the  fraud 
alleged,  it  would  be  necessary  to  decree  the  couveyauoes  to  be 
fraudulent,  and  cancel  them,  or  compel  a  conveyance  of  the 
apparent  title  in  defendants  to  the  parties  entitled.  No  other 
reme<ly  would  be  adequate.     This  point  is  therefore  overruled. 

But  the  points  that  the  cause  of  suit  is  stale,  upon  the  well- 
establishetl  principles  of  equity  jurisprudence,  and  that  the 
suit  is  barred  by  the  statute  of  limitations  of  California,  which 
is  applicable  to  suits  in  equity,  as  well  as  to  actions  of  law,  and 
will  therefore  be  enforced  in  the  national  courts,  I  think  are 
clearly  well  taken.  The  principles  that  govern  are  applicable 
to  both  points,  and  I  shall  briefly  consitler  them  together.  The 
complainants  insist,  that,  this  is  a  suit  "for  relief  on  the  ground 
of  fraud,"  under  section  338,  Code  of  Civil  Procedure,  which 
is  barred  in  three  years.  But  the  fourth  clause  adds:  "The 
cause  of  action  in  such  case,  not  to  be  deemed  to  have  accrued 
until  the  discovery  by  the  aggrieved  party,  of  the  facts  consti- 
tuting the  fraud."  The  complainants  urge  that  they  did  not 
discover  the  facts  till  1887,  and  that  they  are,  therefore,  within 
this  saving  clause.  This  provision  was  imported  into  the  stat- 
utes of  limitations  from  the  equity  practice  of  restraining  the 
setting  up  of  the  statute  in  actions  at  law,  founded  upon  fraud, 
under  similar  circumstances;  until  the  time  liad  elapsed  after 
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the  discovery  of  the  facte,  constituting  the  fraud.  (See  Cfiendcal 
Nat,  Bank  v.  Kmaney  13  Sawy.  20;  Norris  v.  Hagginy  12  Sawy. 
53.)  I  had  occasion  to  consider  this  whole  subject  very  fully 
in  the  last  case  cited,  in  which  I  said : — 

"  To  ascertain  of  what  acts  a  discovery  of  the  facts  constitut- 
ing the  fraud  affording  the  ground  for  relief  consists,  we  must 
go  to  the  principles  established  in  equity  law,  whence  the  idea 
was  derived.  The  settled  principles  on  this  point  are,  that  the 
party  defrauded  must  be  diligent  in  making  inquiry;  that  the 
means  of  knowledge  are  equivalent  to  knowledge;  that  a  clew 
to  the  facts,  which,  if  followed  up  diligently,  would  lead  to  a 
discovery,  is,  in  law  ....  equivalent  to  knowledge.  In  stat- 
ing the  policy  of  statutes  of  limitations,  and  in  illustrating  these 
principles  of  construction  applicable  thereto,  Mr.  Justice  Swayne, 
speaking  for  the  court,  in  iroorf  v.  CarpeTvier,  101  U.  S.  139, 
together  with  much  more  to  the  point,  said  :  *  Statutes  of  limit- 
ation are  vital  to  the  welfare  of  society,  and  are  favored  in  the 
law.  They  are  found  and  approved  in  all  systems  of  enlight- 
ened jurisprudence.  They  promote  repose,  by  giving  security 
and  stability  to  human  affairs.  An  important  public  policy  lies 
at  their  foundation.  They  stimulate  to  activity  and  punish 
negligence.  Wiiile  time  is,  constantly,  destroying  the  evidence 
of  rights,  they  supply  its  plaoe  by  presumption,  which  renders 
proof  unnecessary.  Mere  delay,  extending  to  the  limit  pre- 
scribed, is  itself,  a  conclusive  bar.     The  bane  and  the  antidote 

go  together It  will  be  observed,  also,  that  there  is  no 

averment  that  during  the  long  period  over  which  the  trans- 
actions referred  to,  extended,  the  plaintiff  ever  made  or  caused 
to  be  made  the  slightest  inquiry  in  relation  to  either  of  them. 
The  judgments  confessed  were  of  record,  and  he  knew  it.  It 
could  not.  have  been  difficult  to  ascertain,  if  the  facts  were  so, 
thai  they  were  shams.  The  convei/ances  to  Alvin  and  Keller 
were  also  on  record  in  the  proper  offices.  If  they  were  in  trust 
for  the  defendant,  as  alleged,  proper  diligence  could  not  have 
failed  to  find  a  clew  in  every  case  that  would  have  led  to  evidence 
not  to  be  resisted.  With  the  strongest  motives  to  action,  the  plaint-- 
iff*  was  supine.     If  underlying  frauds  existed,  as  he  alleges^  he  did 

nothing  to  unearth  them.     It  was  his  duty  to  make  the  eff^wi 

XIY.  Sawt.— 24. 
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The  discovery  of  the  cause  of  action,  if  such  it  may  be  termed, 
is  thus  sot  forth:  ^SVnd  the  plaintifi*  further  avers,  that  he  had 
no  knowledge  of  the  facts  so  concealed  by  the  defendant  until 
the  year  A.  D.  1872,  and  a  few  weeks  only  before  the  bringing 

of  thissuit.'^     There  is  nothing  further  upon  the  subject 

"  WluUever  is  notice  enough  to  excUe  attention^  and  to  put  Hie  party 
on  his  guardy  and  calf  for  inquiry,  is  notice  oj  eceri/iJiing  to  trhich 
such  inquiry  miglU  have  led,  Wlien  a  person  has  siificient  infer- 
inatian  to  lead  him  to  a  fad,  lie  shall  be  deemed  conversant  of  if 
(Kennedy  v.  GreenCy  3  Myhie  &  K.  722.)  "  The  presumption  is 
that,  if  the  party  affected  by  any  fraudulent  transaction  or  manage- 
inent,  might,  with  ordinary  care  and  aileniiony  have  seasonably 
detected  it,  he  seasonably  had  actual  hiotcledge  of  U"  (Angell 
on  Limitations,  sec.  187,  and  note.)  A  party  seeking  to  avoid 
the  bar  of  the  statute  on  account  of  fraud,  must  av^  and  show 
that  he  used  due  diligence  to  detect  it,  and  if  he  had  the  means 
of  discovery,  in  his  jx)wer,  he  will  be  held  to  have  known  it. 
(Buckner  v.  Calcote,  28  Miss.  432,  434.  See,  also,  Nudd  v. 
Ilamblin,  8  Allen,  130.)  ....  Concealment  by  mere  silence  is 
not  enough.  There  must  be  some  trick  or  contrivance  intended 
to  exclude  suspicion  and  jwevent  inquiry.  There  must  be  reason- 
able diligence,  and  the  means  of  knowledge  are  the  same,  iu 
effect,  as  knowledge  itself.  He  does  not  say  that  he  had  not 
full  possession  of  means  of  detecting  the  fraudulent  arrange- 
ment, if  it  was  fraudulent,  or  that  there  had  been  concealment, 
and  the  possession  of  such  means  of  knowledge,  is,  in  equity,  the 
same  as  knowledge  itself^  {New  Albany  v.  Burke,  11  Wall. 
107.)" 

What  have  the  complainants  in  this  case  done  to  unearth  this 
alleged  fraud?  They  do  not  inform  us.  Tliey  allege  thai  neither 
of  tliem  has  ever  been  in  Uie  stale  of  California.  They  allege 
generally  that  all  these  three  hundred  and  thirty-six  defendants, 
and  their  indefinite  number  of  grantors,  have  concealed  the 
alleged  fraud,  and  the  only  means  of  concealment  alleged,  is, 
that  they  claimed  to  own  the  lands  which  they  had  purchased, 
and  that  their  first  grantor,  Devine,  owned  it  before  them. 
This  bill  was  fiknl  June  1, 1889,  and  Teall  died  August  1, 1857, 
nearly  thirty-two  years  before  the  filing  of  the  bill.     San  Jose 
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was  then  a  small  town.  Now  it  is  a  large  city.  In  tlie  nature 
of  things  there  must  have  been  during  that  time  almost  innumer- 
able transfers  of  portions  of  this  real  estate.  These  lands  are 
alleged  to  be  held  by  defendants  by  direct  and  through  mesne 
conv€i/anc€8  from  Devine;  much  of  it  must  naturally  have 
passed  through  many  hands,  during  the  last  thirty-two  years, 
and  the  number  of  those  who  now  hold,  and  who  have  held 
them  during  that  time,  must  have  run  up  into  the  thousands. 
And  all  these,  under  the  general  allegations  of  the  bill,  must 
have  concealed  the  great  fraud  by  representing  to  these  complain- 
ants that  Do  vine  once  owned  the  land,  and  that  they  owned  it 
by  purchase  from  him.  No  one  of  the  complainants  was  ever 
in  California.  Did  these  several  defendants  and  their  numer- 
ous grantors  go  to  New  York  to  give  the  complainants  this  false 
information,  upon  which  they  so  confidingly  relied?  All  the 
defendants'  grantors,  as  well  as  the  defendants,  must  have  pur- 
chased with  notice  of  the  fraud,  or  their  title  cannot  be  shaken. 
I  presume  any  party  who  supposes  he  has  found  a  clear,  ayh- 
parently  perfect  title  of  record  to  land,  and  purchased  it  on 
the  faith  of  the  record,  would  be  very  apt  to  allege  that  he 
owne<l  it,  and  that  his  grantor  before  him  owned  it,  when  his 
right  should  be  challenged  by  a  stranger,  who  claimed  it  him- 
self. Can  such  action  alone  be  concealment  of  the  fraud  in 
such  sense  as  to  constitute  bad  faith  and  vitiate  their  titles? 
Would  such  a  claim  alone  be  any  sort  of  evidence  that  he  was 
concealing  a  known  fraud?  The  first  thing  to  do,  it  would 
seem,  is  to  show  by  other  satisfactory  evidence  that  there  was, 
in  fact,  a  fraud,  and  that  he  purchased  with  knowledge  of  that 
fraud.  The  pleader  would  seem  to  base  his  loose,  general  alle- 
gation of  notice  of  the  fraud  alleged,  in  making  the  two  con- 
veyances of  August  1, 1857,  by  all  deriving  title  under  Devine, 
upon  the  fact,  that  thoy  purchased  subsequently  to  these  con- 
veyances having  been  placed  upon  the  record — this  fact  being 
so  particularly  alleged;  and  that  the  record  ujx)n  its  face 
affordeil  them  such  notice  of  the  fraud,  as  would  vitiate  their 
purchase  for  want  of  good  fliith.  It  may  be  true,  that  finding 
upon  the  record,  the  two  deeds  dated  a  few  days  l)efore,  but 
acknowledged  and   recorded  a   few  weeks  after  the  death  of 
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Teall,  the  first  being  a  conveyance  from  Teall,  by  Devine,  as 
his  attorney,  to  Rhodes,  and  the  next  by  Rhodes  to  Devine,  on 
the  same  day,  should  excite  suspicion.  But  it  is  not  unusual 
for  conveyances  to  be  executed  and  delivered  before  acknowl- 
edged, and  at  some  subsequent  time  be  either  acknowledged,  or 
proved,  by  the  witnesses  thereto,  and  recorded.  So  that  fact 
is  by  no  means  conclusive  evidence  of  fraud.  So,  also,  the  law 
does  not  encourage  dealings  between  principals  and  their  agents, 
or  trustors  and  trustees,  especially  through  acts  of  the  agents  or 
trustees,  but  yet  such  transactions  sometimes  do  occur,  and  are 
not  questioned  by  the  principals.  But  where  they  have  taken 
place,  and  have  not  been  called  into  question  by  the  principals 
or  their  representatives  for  many  years,  it  would  seem  that 
strangers  ought  to  be  protected  from  future  disturbance  by  the 
principals.  But  however  this  may  be,  if  the  record  upon  its 
face  afforded  purchasers  the  means  of  detecting  the  fraud,  it 
was  equally  efficacious  for  the  suggestion  of  fraud  to  these  com- 
plainants. If  a  consultation  of  the  record  would  bring  knowl- 
eilge  home  to  purchasers,  a  similar  consultation  would  have 
brought  it  home  to  these  complainants.  It  is  urged,  however, 
by  complainants,  that  under  the  statutes  of  California,  the 
record  of  a  conveyance  is  constructive  notice  only  to  subsequent 
purchasers,  and  is  not  such  to  other  parties.  Grant  it  for  the 
purposes  of  this  case;  but  this  is  not  a  question  of  constructive 
notice;  it  is  a  question  of  diligence  —  whether  these  complainants 
and  their  ancestors  have  exercised  due  diligence  in  ascertaining 
their  rights  and  pursuing  their  remedies?  In  this,  and  in  all 
other  of  the  United  States,  the  statutes  provide  for  recording 
all  instruments  of  conveyance.  These  laws  are  presumed  to 
be  known  by  all  who  are  affected  by  them,  and  they  are,  in  fact, 
known  to  all  citizens  having  the  slightest  degree  of  intelligence. 
A  storehouse  of  information  is  here  provided  by  law,  open  to 
all.  These  conveyances  were,  in  fact,  recorded  as  required  by 
law,  almost  thirty-two  years  ago  —  nearly  a  third  of  a  century. 
The  record  was  open  to  the  examination  of  the  complainants, 
and  if  not  constructive  notice  binding  upon  them,  whether  they 
examined  it  or  not,  they  knew  that  if  Teall  or  Devine  had  a 
title  to  these  lauds,  that  the  title  to  them  must  be  on  the  record, 
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and  that  they  could  find  it  readily  by  looking  for  it;  and  when 
found,  it  would  have  given  them,  in  fact,  that  same  information 
— actual  information — that  in  law,  it  communicated  to  the 
defendants,  whether  they  examined  it  or  not.  In  order  to  avoid 
the  inconvenience  of  the  actual  notice  and  relieve  themselves 
from  the  embarrassment  of  possessing  the  same  knowledge,  in 
fact,  as  that  imposed  by  law  upon  the  defendants  as  purchasers, 
complainauts  take  pains  to  aver,  that  they  were  non-residents 
of  the  state  and  ha<l  never  been  in  it,  and  did  not  know  that 
these  two  conveyances  were  in  existence  and  on  the  records 
of  Santa  Clara  County  till  1887.  Now  if  they  made  inquiries 
of  all  these  defendants,  and  these  defendants  fraudulently  told 
them,  as  they  allege,  that  Devine  owned  all  the  lands  that  stood 
iu  his  name  on  the  record,  at,  and  before  the  time  of  his  death, 
and  they  purchased  from  him,  that  representation  of  itself  must 
necessarily  have  in  fact,  by  implication  at  least,  brought  to  their 
notice  the  existence  of  these  conveyances  upon  the  record.  At 
all  events,  with  the  knowledge  they  must  have  had  that  titles 
are  required  to  be  recorded,  and  that  these  defendants  claimed 
the  laud,  if  they  did  not  consult  the  record,  to  see  what  title 
Teall  and  Devine  had  to  these  lands,  they  were  guilty  of  the 
grossest  laches  and  negligence,  and  were  unaccountably  inatten- 
tive to  their  own  interests.  If  they  did  examine  it,  in  person, 
or  by  agents,  the  record  afforde<l  them  the  same  clews  to  fraud 
that  were  furnished  to  purchasers,  and  if  followed  up  vigor- 
ously, and  intelligently,  it  could  not  have  failed  to  unearth  any 
fraud  that  in  fact  existed.  If  they  failed  to  do  this,  it  was 
their  own  fault.  As  before  stated,  "the  party  defrauded  must 
be  diligent  in  making  inquiry.  The  means  of  knowledge  are 
equivalent  to  knowle<lge.  A  clew  to  the  facts  which  if  followed 
up  diligently  would  lend  to  a  discovery  is,  in  law,  equivalent 
to  a  discovery  —  equivalent  to  knowletlge,"  wholly  independent, 
and  outside  of  statutory  constructive  notice  of  the  contents  of 
a  record.  {Hecki  v.  Slaney,  72  Cal.  636,  637;  Manning  v.  San 
JaciiUo  Tin  Co.  7  Sawy.  430-433.) 

So,  alrio,  the  means  by  which  the  complainants  were  so  long 
kept  ignorant  of  these  rights  by  the  respondents,  and  the  im- 
pediments, etc.,  to  an  earlier  prosecution  of  their  claims,  are  not, 
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sufficiently,  set  out  in  the  hill.  Says  the  supreme  court,  in  Godchn 
V.  Kimmell,  99  U.  S.  211:  "Courts  of  equity,  acting  on  tlieir 
own  inherent  doctrine  of  discouraging  for  the  peace  of  society 
antiquated  demands,  refuse  to  interfere  in  attempts  to  establish  a 
stale  trust,  except  where  the  trust  is  clearly  established,  or  where 
the  facts  have  been,  fraudulently,  and,  successfully,  concealed  by 
the  trustees  from  the  knowledge  of  the  ccntui  que  irusU  Relief 
in  such  cases  may  be  sought;  but  the  rule  is  that  the  ceMui  que 
iriuit  should  set  forth  in  the  bill  specifically^  what  were  the  imjjedi" 
vieiits  to  an  earlier  prosecution  of  the  claim,  and  how  he  or  she  came 
to  be  so  long  ignorant  of  their  alleged  rights,  and  the  means  used 
by  the  respondent  to  keep  him  or  her  in  ignorance,  and  horc  he  or 
she  first  came  to  the  knowledge  of  their  rights.  (Badger  v.  Badger y 
2  Wall.  87 ;  White  v.  Parnther,  1  Knapp,  C.  C.  227.)  '  When  a 
party  appeals  to  the  conscience  of  the  chancellor'  in  support  of 
a  claim,'  says  Mr.  Justice  Field,  'where  there  has  been  laches 
in  prosecuting  it,  or  long  acquiescence  in  the  assertion  of  adverse 
right,  he  should  set  forth  in  his  bill  specificcdly  what  were  the 
impediments  to  an  earlier  prosecution  of  the  claim;  and  if  he  does 
not,  the  chancellor  may  justly  refuse  to  consider  his  case  on  his  own 
shouting,  without  inquiring  wluther  tJiere  is  a  demuri'cr,  or  any 
formal  plea  of  the  statute  of  limitations  contained  in  the  answer.* 
{JIarsh  V.  Whitmore,  21  Wall.  185.)" 

Xone  of  these  means  are  set  out  in  this  bill. 

The  same  doctrine  is  repeated  in  Eichards  v.  Machdl,  124 
U.  S.  187.  (S(ie,  also,  Sullivan  v.  Portland  etc.  R.  R.  Co.  94 
U.  S.  806-811;  Broum  v.  County  of  Buena  Vista,  95  U.  S. 
160;  Hume  v.  Beak's  Ex'r,  17  Wall.  336;  Ilayward  v.  Eliot 
Nat  Bank,  96  U.  S.  611;  Speidel  v.  Ilenrice,  120  U.  S.  377- 
387.)  The  fact  that  the  complainants  lived  in  "the  remote  and 
secluded''  regions  of  the  state  of  New  York,  far  from  means 
of  information,  and  were  never  in  California,  cannot  excuse 
them  from  the  use  of  pro]>er  diligence.  Siiys  Mr.  Justice  Brad- 
ley, in  Brodericlc's  Will  Case,  21  Wall.  519:  "Parties  cannot 
thus,  by  their  seclusion  from  the  means  of  information,  claim 
exemption  from  the  laws  that  control  human  affairs,  and  set  up 
a  right  to  open  up  all  the  transactions  of  the  past.  The  world 
must  move  on,  and  those  who  claim  an  interest  in  persons  or. 
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things  must  be  charged  with  knowledge  of  tlieir  status  and  con- 
dition^ and  of  the  vicissitudes  to  which  they  are  subject." 

Upon  this  passage  I  took  occasion  to  observe  in  the  San 
Jaciiito  Tin  Case,  7  Sawy.  433 :  "  It  must  not  be  forgotten,  not 
only  that  the  world  *  moves  on/  but  that  in  this  age  and 
country,  and  in  this  part  of  the  country,  it  moves  rapidly. 
Three  years  now,  and  especially  in  California,  is  longer  in 
events  and  progress,  than  twenty  years  some  centuries  ago, 
when  the  statutes  of  limitation  were  adoj)ted  in  England. 
Parties  cannot  lie  down  to  sleep  upon  their  rights,  and  on 
waking  up  many  years  afterward,  find  them  in  the  same  condi- 
tion in  which  they  were  left." 

In  this  case,  Teall,  under  whom  complainants  claim,  died 
nearly  thirty-two  years  ago,  and  Devine,  the  other  party  under 
whom  resjwndents  claim,  died  in  1876,  nearly  fourteen  years 
ago.  So  the  only  two  parties  who  are  presumed  to  know  what 
their  relation  to  these  lands,  and  to  each  other,  in  fact,  was,  have 
long  since  died.  Under  such  circumstances  several  hundred 
citizens,  who  have  for  more  than  thirty  years  enjoyed  and  im- 
proved their  property  by  their  labor  and  expenditure  of  money, 
in  a  large  city,  should  not  now  be  deprived  of  it  by  parties  who 
have  so  long  slumbered  on  their  rights,  if  they  had  any,  and 
been  so  "  grossly  neglectful  of  their  own  interests." 

The  fact  that  a  patent  was  issued  to  San  Jose  upon  confirma- 
tion of  her  pueblo  lauds,  cannot  aifect  the  question.  No  new 
title  has  vested  in  the  complainants  thereunder  unless  they  can 
derive  it  through  the  parties  holding  under  the  conveyances  in 
question,  alleged  to  be  fraudulent.  The  city  holds  the  title  in 
trust  for  those  who  succeed  in  maintaining  their  rights  under 
the  Teall  and  Devine  conveyances.  If  Teall's  rights  through 
the  Devine  and  subsequent  conveyances  and  the  statute  of  limit- 
ations have  been  cut  off,  there  is  no  channel  through  which 
they  have  since  returned  to  these  complainants.  The  parties 
who  have  a  vested  title  either  under  the  two  conveyances  in 
question,  or  under  the  statute  of  limitations,  or  both,  are  the 
cestui  que  trust  of  the  city  of  San  Jose. 

•I  am  satisfied  that  the  facts  stated  in  the  bill  are  insufficient 
to  take  the  case  out  of  the  first  clause  of  the  fourth  paragraph 
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of  section  338  of  the  statute  of  li  mi  tat  ions  of  the  state  of 
California,  and  that  the  suit  is  barred  by  the  statute.  I  am 
also  satisfied  that  the  cause  of  suit  is  stale,  under  the  principles 
relating  to  the  subject  long  established  and  enforced  by  courts 
of  equity.  So^  also,  the  bill  is  insufficient  because  it  fails  to  set 
out  specifically  what  were  the  impediments  to  an  earlier  prose- 
cution of  the  claim ;  how  they  came  to  be  so  long  ignorant  of 
their  alleged  rights,  and  the  means  used  by  the  respondents  to 
keep  them  in  ignorance ;  and  how  they  first  came  to  a  knowledge 
of  their  rights. 

I  am  satisfied,  also,  that  the  bill  cannot  be  truthfully  so 
amended,  as  to  present  a  case  for  equitable  relief.  The  parties 
have  already  amended  twice.  Some  of  the  allegations  now  so, 
generally,  made,  must,  necessarily,  be  largely  overstated.  How 
is  it  pos.sible  that  all  the  pi'eseut  respondents,  and  their  numer- 
ous grantors  intermediate  between  them  and  Deviue,  should 
Lave  taken  active  means  to  conceal,  and  to  successfully  conceal 
from  these  complainants  their  rights,  however  credulous  and 
confiding  tliey  may  have  been?  Besides,  upon  these  sweeping 
allegations,  embracing,  in  solidoy  three  hundred  and  thirty-six 
respondents,  how  can  any  individual  respondent  know  upon 
what  case  he  is  to  be  prosecuted?  Upon  what  point  as  to  him, 
individually,  will  the  blow  fall;  and  whence  will  it  come? 
How  is  each  individual  respondent  to  know  how  to  prepare  for 
trial  under  tliese  loose,  sweeping,  general  allegations?  The 
demurrer  must  be  sustained,  and  the  bill  dismissed,  and  it  is  so 
ordered. 


Tatum  et  al.  v.  Gregory  et  al. 

GiBCTTIT  CoUBr,  NOBTHEBN  DiSTBlOT  OF  CaLZFOBNIA. 

jAin7ABT  20,  1890. 

1,  Patents  fob  Inventions— Infbinoement—Gako-edoebs. — Held,  on  the  eri- 

dence,  that  claim  1  of  patent  No.  227,986  and  claim  1  of  patent  No.  290.358  are 
infringed  by  defendants,  and  that  claim  3  of  patent  No.  258,946  is  not  infringed. 

2.  Ii>BM — State  of  the  Art — Evidence. — ^Erideuoe  of  the  existence  of  a  single 

isolated  machine  many  years  prior  to  the  date  of  the  patent,  which  is  not  shown 
to  hare  gone  into  use,  is  not  competent  or  saffioient  to  show  the  state  of  the  art. 
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S.  Idbx. — Proof  of  the  state  of  the  art  in  patent  caaes  must  be  clear  and  satis- 
factory and  free  from  reasonable  doubt,  especially  when  it  relates  to  a  time 
many  years  anterior  to  the  date  of  the  pateut,  and  the  witness  relies  solely  on 
his  memory. 

4.  Idem — Mechanical  Equiyalemts. — In  construing  patents  the  doctrine  of  me- 

chanical equivalents  is  applicable  to  claims  for  combinations  of  old  elements 
and  improvements  on  primary  inveutiuns,  as  well  as  to  claims  for  primary 
inventions. 

5.  Idem — Combinations. — A  claim  for  a  combination  of  elements  is  infringed 

only  by  use  of  all  its  elements ;  and  where  the  evidence  of  infringement  is  clear 
only  as  to  the  use  of  oue  of  the  elements  of  the  combination  by  defendant,  and 
is  not  clear  or  satisfactory  as  to  the  use  of  the  other  elements,  it  will  be  held 
that  infringement  is  not  proven. 


Before  Sawyer,  Circuit  Judge. 
In  equity. 


Suit  on  tliree  letters  patent  for  improvements  in  gang-edgers 
granted  to  J.  A.  Robb,  aud  assigned  to  complainants,  numbered 
respectively  227,936,  258,946,  and  290,358,  and  dated  respect- 
ively May  25, 1880,  June  6, 1882,  and  December  18, 1883.  In 
order  to  show  the  state  of  the  art,  a  witness  for  respondents  pro- 
duced a  sketch,  marked  "Exhibit  19,"  which  he  stated  repre- 
sented a  machine  seen  by  him  at  Bangor,  Me.,  over  fifteen  years 
before,  in  the  shop  of  a  manufacturer.  Said  sketch  was  made 
solely  from  memory.  Only  one  machine  was  claimed  to  have 
been  built  like  the  sketch,  and  witness  was  not  positive  that  it 
was  ever  in  actual  use;  after  building  the  one  machine  like  the 
sketch,  the  builders  changed  the  form  of  all  future  machines, 
and  built  them  on  a  different  plan,  under  the  patent  of  one 
Richardson,  a  copy  of  which  is  in  evidence,  and  shows  a  machine 
entirely  different  from  the  sketch. 

Mes8fi'B.  Langhome  &  Miller,  for  complainants. 
Mr.  John  L,  Boone,  for  respondents. 

Sawyer,  Circuit  Judge  {orally).  I  have  examined  this  case 
with  great  care.  I  am  satisfied  that  claim  1  of  patent  No, 
227,936  is  infringed.  I  do  not  think  there  is  any  limitation, 
required  by  the  state  of  the  art  as  shown,  to  so  limit  the  con- 
struction of  the  claim  as  to  deprive  the  patentee  of  the  benefit 
of  his  invention  in  that  case.    Claim  No.  3  in  patent  258,946^ 
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I  do  uot  think  the  proof  shows  to  have  been  infringed.  Defend- 
ants^ device  doubtless  has  one  of  the  elements  of  the  claim  in  it, 
but  it  is  not  satisfactorily  shown  that  all  the  elements  in  that 
combination  are  used.  I  do  uot  think  the  claim  in  that  patent 
is  shown  to  have  been  infringed  in  this  case.  In  the  case  of 
patent  Xo.  290,358  I  had  some  difficulty,  but  upon  a  full  exami- 
nation I  am  satisfied  that  that  claim  is  infringed,  also.  There  is 
no  limitation  of  construction  re([uired  by  the  state  of  the  art  as 
shown,  to  cut  it  off.  Exhibit  19,  which  is  most  relied  upon  as 
affording  grounds  for  limiting  the  scope  of  the  patent,  I  do  not 
think  is  shown  in  such  form  as  to  be  in  a  position  to  entitle  it 
to  be  considered  as  showing  the  state  of  the  art.  Besides,  I  am 
uot  satisfied  that  that  exhibit  is  a  plan  of  any  machine  that  was 
before  constructed.  The  proof  is  entirely  unsatisfactory.  It 
\vas  drawn  by  a  party  from  memory,  who  claims  to  have  seen 
fifteen  years  ago  the  machine  represented  by  it  in  one  of  the 
eastern  states,  and  certainly,  was  not  drawn  after  the  patent  of 
Richardson,  the  one  under  which  the  machine  was  constructed, 
if  under  any  in  evidence.  I  am  not  satisfied  that  the  machine 
was  constructed  as  the  witness  has  drawn  it.  It  is  one  of  those 
cases  where  a  man  who  remembere  back  a  great  many  years 
thinks  something  he  saw  in  Xew  York  or  Wisconsin,  or  at  some 
other  distant  point,  is  similar.  I  do  not  think  it  can  cut  any 
figure  in  construing  the  claim  of  the  patent  in  question.  I  do 
not  think  that  Sterns'  patent,  the  other  one  more  particularly 
relietl  on,  affgrds  any  ground  for  limiting  the  construction  of 
the  patent  in  such  manner  as  to  avoid  an  infringement. 

The  case  of  ilcCoi-mlck  v.  Talcott,  20  How.  405,  was  relied 
on  very  strongly  as  limiting  this  construction.  The  point 
covered  there  relates  to  the  use  of  mechanical  equivalents  or 
substitutes.  That  case  once  troubled  me  a  good  deal.  It  was 
cited  in  the  first  patent  case  that  I  ever  tried,  when  I  was  not 
very  familiar  with  the  subject.  It  was  pressed  on  me,  very 
earnestly,  as  holding  that  the  doctrine  of  mechanical  equivalents 
or  substitutes  had  no  application  to  improvements  in  patents, 
or  patents  for  combinations  of  old  elements,  and  only  related 
to  original  inventions  and  new  devices.  The  point  was  argued 
and  pressed  very  earnestly.     The  loose  language  used  in  the 
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opinion,  perhaps  well  enough  as  related  to  the  facts  of  that  case, 
afforded  some  ground  for  such  a  contention.  I  myself  could 
not  see  why  the  doctrine  should  not  be  applicable  to  combi- 
nations and  improvements  as  well  as  to  original  patents  and  new 
devices.  I  rejected  that  theory.  I  was  afterwards  fully  sus- 
tained in  the  view  that  I  took,  in  the  case  of  Gould  v.  Rees,  15 
Wall.  192;  Seymour  V.  Osborne,  11  Wall.  555;  and  GiUv.  WeUsy 
22  Wall.  28,  where  the  court  stated  in  very  decided  terms  that 
the  doctrine  of  equivalents  was  as  applicable  to  improvements 
and  combinations  of  old  elements,  as  to  original  inventions  and 
new  devices. 

The  contention  of  defendants  in  this  case,  however  stated, 
really  involves  that  doctrine,  whether  equivalents  in  the  char- 
acter of  substitutes  are  available  in  ])atents  for  combinations 
and  improvements.  They  clearly  are,  and  it  is  so  very  dis- 
tinctly stated  in  those  eases.  In  that  view,  I  do  not  think  there 
is  anything  in  the  prior  patents  referred  to  which  should  cut  out 
the  claim,  or  limit  it  so  as  to  exclude  this  improvement  or  avoid 
an  infringement.  I  am  of  the  opinion  that  that  claim  is  also 
infringed.  The  result  is  that  claim  No.  1,  in  patent  227,936, 
is  infringed,  and  claim  No.  1,  in  patent  290,538,  is  infringed. 
In  regard  to  the  other  I  find  in  favor  of  the  defendant,  that  is 
to  say,  no  infringement  is  satisfactorily  proved.  Defendants 
may  infringe  hereafter,  but  as  to  this  case  an  infringement  is 
not  satisfactorily  proven. 

3fr.  Miller.  That  was  the  second  patent  set  up  containing 
the  T  slot. 

The  Court.  Yes,  the  defendant's  machine  evidently  has  the 
T  slot,  but  it  does  not  appear  that  it  has  the  other  elements  of 
the  combination.  The  testimony  is  very  brief  and  very  loose. 
It  undoubtedly  had  a  T  slot,  but  there  are  two  or  three  other 
elements  that  it  does  not  satisfactorily  appear  that  the  defend- 
ant's machine  bad. 
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"William  Lambert  v.  A.  C.  Freese. 

District  Coubt,  Nobthebn  Distkiot  op  Oalifobnia. 

Jakuabt  22, 1890. 

1.  CoLLisioK. — Libel  dlsmiwed  for  want  of  satisfactory  proof.    The  sinking  of  the 
dredger  was  caused  by  collision  with  the  barge  in  tow  of  respondent's  tug. 

Before  Hoffman,  District  Judge. 
Mr.  E.  P.  Cole,  for  libellant. 
3Ir,  Milton  AmdroSj  for  respondent. 

Hoffman,  J.  The  libel  in  this  case  is  filed  to  recover  the 
value  of  a  dredger  alleged  to  have  sunk  at  the  DeviPs  Elbow, 
in  the  San  Joaquin  River,  in  consequence  of  being  struck  by 
a  barge  in  tow  of  a  tug-boat  owned  by  the  respondent. 

The  testimony  is  very  voluminous.  It  is  unnecessary  to  ex- 
amine it  in  detail.  That  the  dredger  was  struck  by  the  barge 
is,  I  think,  clear.  But  whether  through  the  fault  of  either  the 
latter  or  of  the  tug  may  admit  of  doubt. 

The  dredger  was  moored  in  a  sharp  bend  of  the  stream  within, 
as  one  of  the  libellaut's  witnesses  states,  forty  to  fifty  feet  of 
the  edge  of  the  channel.  It  appears  that  in  making  a  sharp 
turn  at  the  DeviPs  Elbow  tugs  descending  the  river  with  barges 
in  tow  find  great  difficulty  in  preventing  the  latter  from  sheer- 
ing towards  the  left  bank.  Collisions  from  this  cause  are  of 
very  frequent  occurrence,  but  usually  attended  by  no  serious 
consequences. 

The  tug  was  going  on  "the  slow  bell,"  which  would  give  her 
a  velocity  through  the  water  not  much  more  than  was  necessary 
for  her  to  retain  steerage- way.  The  tow-line  was  of  the  usual 
and  pro|>er  length.  There  seems  to  have  been  no  want  of  dili- 
gence on  the  part  of  the  persons  in  charge  of  either  vessel. 

The  dredger  was  moored  in  the  part  of  the  bend  which,  per- 
haps, unnecessarily  increased  the  difficulties  and  dangers  of  the 
navigation  by  tugs  and  tows  coming  down  the  river.  Had 
her  position  been  a  little  lower  down  or,  possibly,  a  little  higher 
up,  it  seems  to  me  that  those  diflBculties  and  the  chances  of  col- 
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lision  would  have  been  appreciably  diminished.  But  I  do  not 
insist  on  this  point;  for  I  have  found  it  impossible  to  reconcile 
the  libellant's  contention  that  the  dredger  sunk  in  consequence 
of  the  collision,  with  the  fact  that  the  barge  sustained  no  injury 
whatever.  The  dredger  appears  to  have  been  constructed  of 
very  heavy  material.  Its  hull  was  formed  of  timber  or  logs 
laid  one  above  another  in  a  tier,  five  logs  in  height.  These 
timl^ers  were  twelve  inches  square,  and  were  firmly  fastened 
together  by  lag  screws.  There  was,  on  each  side,  a  spud  case, 
also  constructed  of  heavy  timbers,  while  the  strength  of  the 
structure  was  further  increased  by  iron  bands  or  straps,  the 
position  of  which  it  is  unnecessary  to  describe. 

The  barge  was  built  of  four-inch  plauks,  with  the  usual  fender 
or  guard  running  along  the  gunwale. 

It  appears  to  me,  that  it  was  impossible  for  the  barge  to  have 
struck  the  dredger  with  a  fovoe  sufficient  to  cause  the  latter  to 
sink,  without  herself  sustaining  damages  which  would  have 
borne  witness  to  the  violence  of  the  collision.  That  this  was 
the  view  of  the  parties  in  interest,  immediately  after  the  occur- 
rence, may  be  reasonably  inferred  from  their  conduct. 

A  few  days  after  the  accident,  the  respondent,  Mr.  Freese, 
was  called  upon  by  a  person  supposed  to  be  the  owner,  or  agent 
of  the  owner,  of  the  dredger.  Mr.  Freese  represented  to  him 
that  the  dredger  could  not  have  been  sunk  by  the  barge,  as  the 
latter  had  sustained  no  injury  whatever,  and  that  the  sinking 
of  the  dredger  must  have  been  caused  by  her  leaking  or  by 
carelessness  and  neglect  of  those  in  charge  of  her.  Whether  the 
owners  of  the  dredger  acquiesced  in  this  view  does  not  appear. 
But  it  is  certain  that  the  present  libel  was  not  filed  until  nearly 
two  vears  afterwards.  As  to  the  condition  of  the  dredjrer  with 
respect  to  leaking,  the  testimony  is  irreconcilably  conflicting. 

There  is  much,  however,  in  the  evidence  of  Mr.  Spiirgeon, 
a  witness  for  the  libellant,  that  seems  to  indicate  a  singular 
want  of  care  or  an  indifference  on  the  part  of  the  two  persons 
in  charge  of  the  barge,  after  the  accident  occurred ;  or  perhaps 
their  conduct  may  be  explained  by  the  absence  of  any  expecta- 
tion on  their  part  that  any  serious  consequences  would  result 
from  the  collision. 
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Ik'fore  IIoFFMAK,  District  Judge. 

Mr,  WaUrr  G.  Holmes,  for  Sacramento  Transportation  Co. 

^fr',  Efhiiard   W,  McGraw,  for  Sliipowners'  and  Merchants' 
Tiii^-lxmt  Co. 

MniHrn.  Androa  &  Frank,  for  Spreckels. 

Mr,  ClifirUiH  Pcir/e,  for  the  Kenil  worth  and  cargo. 
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Hoffman,  J.  The  salvors  in  these  cases  saved  property 
to  the  value  of  $100,000,  which  would  otherwise  have  been 
nearly,  if  not  quite,  a  total  loss. 

Early  in  the  morning  of  August  26,  1889,  a  fire  broke  out 
in  the  Port  Costa  warehouse,  which  soon  spread  to  the  adjoin- 
ing wharf,  to  which  the  wooden  ship  Hanowaur  was  made  fast. 
Astern  of  her  was  the  steel  ship  Kenilworth,  also  made  fast  to 
the  wharf.  Both  of  these  vessels  caught  fire  from  the  burning 
wharf  and  warehouse.  Tlie  master  of  the  Kenilworth  en- 
deavored to  move  his  vessel  into  the  stream,  but  the  tide  took 
her  alongside  and  against  the  Hanowaur,  The  falling  rigging 
and  spars  entangled  the  two  vessels,  and  it  was  found  impossi- 
ble to  separate  the  Kenilworth  from  the  Hanowaur. 

At  this  time  the  steamboat  San  Joaquin,  Xo.  4,  was  lying 
with  banked  fires  at  Grangers'  wharf,  about  one  mile  further  up 
the  stream. 

About  four  o'clock  A.  m.,  her  captain  was  informed  of  the 
fires  at  Port  Costa.  He  immediately  repaired  to  the  spot,  saw 
the  situation  of  the  vessels,  and  at  once  returned  to  his  boat, 
got  up  steam,  and  came  down  in  her  to  render  what  assistance 
he  could.  Lines  were  attached  to  the  Kenilworth,  and  after 
two  or  three  attempts,  rendered  abortive  by  the  parting  of  the 
lines,  he  succeeded  in  hauling  out  with  his  own  hawser  both 
vessels  into  the  stream,  where  they  were  soon  after  separated 
by  the  force  of  the  tide.  He  then  towed  the  Kenilworth  to 
the  mud  flats  where  she  was  anchored.  I  consider  the  San 
Joaquin  performed  a  very  meritorious  salvage. 

She  was  built  like  the  ordinary  stern-w- heelers  that  ply  on 
our  rivers,  of  very  light  and  combustible  materials,  saturated 
and  painted  with  oil.  Her  deck  load  consisted  of  broom-corn 
loosely  packal  in  bales,  and  very  inflammable.  The  captain 
did  everything  in  his  power  to  minimize  the  dangers  he  exposed 
himself  to  by  spreading  tarpaulins  on  his  deck  load,  and  by 
stationing  a  man  with  a  hose  to  extinguish  any  sj)ark3  or  flakes 
of  fire  that  might  fall  upon  his  vessel.  Had  fire  been  com- 
municated to  the  boat  in  several  places  simultaneously,  or 
which,  from  any  cause  had  obtained  a  headway  beyond  the 
power  of  his  hose  to  control,  her  total  destruction  was  inevita- 
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ble.  The  loss  to  her  owners  would  in  that  case  have  been  at 
least  $75,000,  perhaps  more.  But  it  is  to  be  noted  that  the  Sau 
Joaquin,  No.  4,  did  not  extinguish,  or  assist  in  extinguishing 
the  fire;  that  service  was  performed  by  the  tugs;  but  for  their 
intervention  the  Kenil worth  must  have  been  consumed  as  the 
Hanowaur  was,  and  the  services  of  the  steamer  would  have 
been  barren  of  result. 

On  the  other  hand,  it  must  be  borne  in  mind  that  the  tugs 
did  not  arrive  until  some  hours  after  tlie  steamer  had  hauled 
the  vessels  into  the  stream.  Had  they  remained  fouled  with 
each  other,  and  in  close  proximity  to  tlie  burning  warehouse 
and  wharf,  the  damage  to  the  Kenil  worth  must  have  been 
greatly  increased.  The  forward  part  of  the  ship,  which  was 
then  intact,  might  have  been  reacheil  by  the  conflagration,  and 
this  part  of  the  vessel  furnished  a  basis  for  the  operations  of 
the  Relief,  which  performed  the  most  effective  part  in  extin- 
guishing the  fire. 

On  the  arrival  of  the  tugs  their  first  service  would,  in  all 
probability,  have  been  to  haul  the  vessels  away  from  the  burn- 
ing warehouse,  and  to  separate  them  from  one  another.  But 
this  service  had  already  been  performed  by  the  steamer.  Valu- 
able time  was  thus  saved,  and  the  tugs  were  enabled  to  go  to 
work  effectively,  and  without  delay. 

All  the  tugs  displayed  commendable  alacrity  in  repairing 
without  delay  or  hesitation,  and  at  their  best  speed,  to  the  scene 
of  the  disaster,  some  twenty  or  twenty-five  miles  distant  from 
this  city.  The  Monarch  was  the  first  to  arrive.  The  Relief 
some  fifteen  or  twenty  minutes  later;  and  soon  after,  the  Sea 
King. 

The  Monarch  at  first  directed  her  hose  upon  the  after-part 
of  the  ship  from  her  own  deck.  Some  little  time  elapsed  before 
the  decks  or  deck  beams  of  the  ship  were  sufficiently  cooled  to 
permit  her  hose  or  that  of  the  Sea  King,  whose  hose  was  led 
across  the  Monarch,  to  be  played  down  the  lazaretto  hatch  and 
hatch  No.  4. 

It  is  claimed  on  behalf  of  these  tugs  that  they  extinguished 
the  fire  in  both  of  those  hatches.  But  of  this  there  seems  to  be 
some  doubt.     The  Relief  made  fast  to  the  forward  part  of  the 
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ship,  and  after  extiD^uishing  the  fire  on  deck,  attacked  the  fire 
in  the  hold,  working  from  forward,  aft.  I  am  of  the  opinion 
that  the  merit  of  extinguishing  the  fire  substantially  belongs  to 
the  Relief,  although  the  Monarch  and  Sea  King  contributed  to 
the  result,  to  whatpreme  degree  I  am  unable  to  determine. 

The  Monarch  was  provided  with  one  hundred  feet  of  hose; 
the  Sea  King  with  two  hundred;  the  Relief  had  twelve  hun- 
dred feet.  The  Monarch's  hose  was  one  and  one-fourth  inches  in 
size;  the  Sea  King  had  one  hundred  feet  of  one  and  one-fourth 
hose,  and  one  hundred  feet  of  two-inch  liose.  The  Relief  could 
play  five  streams  of  two  and  one-half  inches,  and  one  stream  of 
one  and  one- fourth  inches.  The  disparity  between  her  means  and 
appliances  for  the  extinguishment  of  fire  was  thus  very  great 

The  Relief,  it  is  true,  may  not  have  played  all  her  streams; 
but  it  is  not  denied  that  she  playe^l  five  streams  until  noon, 
and  after  that,  four  streams.  It  is  reasonable  to  suppose  that 
she  used  the  extraordinary  means  at  her  command  with  judg- 
ment, and  as  circumstances  required.  She,  perhaps,  incurred 
some  little  risk  of  fouling  her  propeller  in  the  wreckage  float- 
ing, and  partially  submerged  near  the  quarter  of  the  ship  to 
which  she  was  made  fast.  She  hired  three  extra  men  from  the 
shore  to  re-in force  lier  crew.  That  these  men  incurred  a  greater 
risk  than  they  probably  supposed  in  descending  into  the  hatches 
to  extinguish  the  fire  in  the  wheat,  of  which  the  cargo  was  com- 
posed, is,  I  think,  evident.  Several  of  them,  including  the 
mate  of  the  Kenilworth,  were  brought  up  from  the  between 
decks  almost  unconscious  from  suffocation. 

Captain  Freeman,  late  United  States  inspector  of  hulls  for 
this  district,  when  asked  if  he  had  any  experience  in  regard  to 
buriMng  wheat,  replied  that  he  had  none.  A  few  weeks  after- 
wards, he  and  a  very  respectable  merchant  of  this  city  were 
instantly  and  fatally  asphyxiated  by  the  fumes  of  burning 
wheat  in  the  hold  of  a  vessel,  into  which  they  had  incautiously 
descended.  Had  this  deplorable  incident  occurred  before  the 
salvage  service,  in  this  case,  was  rendered,  it  would  justly  have 
been  considered  to  have  enhanced  the  merit  of  the  salvors  by 
the  exhibition  of  gallantry  in  affronting  a  known  and  formida- 
ble danger. 

XIY.  Sawt.— 25. 
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In  considering  the  amount  of  salvage  to  be  awarded,  and  its 
di.stribtitiou,  I  am  reminded  of  the  observation  of  the  great 
chief  justice  in  Tlie  8t/btl,  4  Wheat.  98:  "It  is  almost  impossi- 
ble that  different  minds,  contemplating  the  same  subject,  should 
not  form  different  conclusions  as  to  the  amount  of  salvage  to  be 
decreed  and  the  mode  of  distribution."  I  have  examined  the 
numerous  cases,  to  which  I  have  l)een  referred,  where  salvage 
has  been  decreed  under  circumstances  analogous  to  those  of  the 
suits  under  consideration.  It  is  impossible  to  extract  from  them 
any  definite  rule  or  guide.  Tested  by  some  of  them,  the  salvage 
I  shall  award  would  be  deemed  excessive;  according  to  others, 
it  would  be  considered  inadequate.  The  only  analogous  case, 
which  can  be  taken  as  authoritative,  is  that  of  ITie  Connemara, 
108  U.  S.  352.  The  district  court  had  awanled  as  salvage 
$18,930  on  an  agreed  value  of  $236,637.  This  award  the 
supreme  court  refused  to  disturb,  on  the  ground  that  it  was  not 
so  manifestly  excessive  as  to  justify  its  interference  under  the 
-act  of  Congress  of  February  16,  1875.  The  court  observes, 
however,  that  it  might  have  been  better  satisfied  if  the  award 
Lad  been  less. 

In  applying  this  decision  to  the  cases  at  bar,  the  circumstances 
(must  be  considered.  A  ship  towed  by  a  steam  tug  down  the 
Missi&sippi  River  was  anchored,  and  the  tug  was  lashed  to  her 
side.  During  the  night  a  fire  broke  out  on  board  the  ship.  It 
was  discovered  by  a  passenger.  He  gave  the  alarm  to  the  tug, 
And  the  fire  was,  by  the  aid  of  a  steam  pump  and  hose,  extin- 
guished by  the  crew  and  passengera  of  the  tug  in  twenty 
minutes.  It  will  be  noted  that,  in  this  case,  the  tug  was  in  the 
service  and  employ  of  the  ship.  Her  salvage  service  was,  iu 
a  certain  sense,  compulsory  and  necessary  to  her  own  safety, 
unless,  with  means  of  extinguishing  the  fire  in  twenty  minutes, 
she  had  cast  off  the  lashings  and  left  the  ship  to  her  fate.  She 
does  not  apj)ear  to  have  had  any  extraordinary  means  or  ap- 
pliances, specially  adapted  for  the  extinguishment  of  fires.  The 
amount  of  property  endangered  was  much  larger  than  the  amount 
saved  in  the  case  at  bar;  but  the  decree  of  peril  was  far  less,  as 
is  conclusively  shown  by  the  fact  that  the  fire  was  extinguished 
by  the  use  of  a  steam  pump  and  hose  in  twenty  minutes. 
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In  the  ease  of  the  Suliota,  5  Fed.  Rep.  104,  Mr.  Justice 
Bradley  observes:  "In  making  this  award  to  the  Protector,  we 
have  had  regard  to  the  fact  that  the  value  of  her  aid  in  afford- 
ing salvage  service  is  greatly  enhanced  by  her  being  fitted  and 
furnished  for  j)€rforniing  this  kind  of  work.  Being  always 
ready  and  at  hand,  and  promptly  efficient  for  the  accomplish- 
ment of  her  purpose,  a  fire  happening  to  any  vessel  in  the 
harbor  is  bereft  of  much  of  its  terror,  and  the  damage  ensuing 
therefrom  is  in  most  cases,  and  jn'obably  was,  greatly  lessened  iu 
extent." 

The  ol)servations  of  Judge  Speer  in  the  case  of  The  Gler  and 
Cargo,  31  Fed.  Rep.  426,  are  to  the  same  effect:  "These  tugs, 
rigged  in  this  way  for  the  purpose  of  extinguishing  fire,  are  just 
as  important  for  the  shipj)ing  interests  as  the  fire-engines  are  to 
the  city.  They  contribute  in  saving  losses  to  the  people  and  to 
insurance  companies  as  do  the  fire-engines,  and  it  is  a  part  of 
the  poli(»y  of  the  law  to  encourage  those  in  charge  of  them," 

I  shall  award  a  total  salvage  of  $14,500,  to  l^  distributed, 
$4,500  to  the  San  Joaquin,  No.  4,  §3,000  to  the  Monarch  and 
Sea  King,  and  $7,000  to  the  Relief. 


United  States  v.  Dalles  Military  Road  Co.  et  al. 

ClBCUTT  COUBT,   DiSTBIOT  OF  ObBOON. 

Febbuary  20,  1890. 

1.  Land  Gbahtb — Milttabt  Roads — Compljction — Bona  Fide  Ptjbchasebs  — 
Estoppel.  —  In  1867  there  was  granted  the  Htuto  of  Oregon,  by  an  act  of  Con- 
greH8,  certain  public  lands  to  aid  in  the  congtructlou  of  a  military  wagon  road. 
Tlie  grant  was  in  the  worda,  "  there  be  and  hereby  is  granted  to  the  state  of 
OrcgoD,"  and  it  was. provided  that  the  lands  granted  should  be  disposed  of  by 
tlie  legkilatnre  for  the  purposes  of  the  grant.  It  was  further  provided  that 
whtn  the  governor  of  the  state  shonld  certify  to  the  secretaiy  of  the  interior 
that  ten  continnous  miles  of  the  aided  road  are  completed,  a  quantity  of  the 
lands  grantt'd,  not  cxceedin;<  thirty  8ecti(ms,  might  be  Bold,  and  ho  on  from  time 
to  time  nntil  the  road  slionld  he  completed.  The  governor  of  Oregon  having 
thereafter  certified  to  the  completion  of  said  road,  the  commisnioner  of  the 
general  land  office  withdrew  from  sale  the  lands  granted,  in  favor  of  the  defend- 
ant company,  to  which  tlio  grant  had  been  traneferred  by  act  of  tlie  state  legiHla- 
ture,  and  afterwards,  m  1874,  Congress  by  an  act  provided  "that  in  all  the  ca^es 
when  the  roails  in  aid  of  the  construction  of  which  said  lands  were  granted, 
are  shown  by  the  certilicato  of  the  governor  of  the  state  of  Oregon,  as  iu  said 
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acts  provided,  to  have  been  constructed  and  completed,  patents  for  said  lands 
shall  ittsne  in  dae  form  to  the  state  of  Oregon  as  faHt  as  the  same  shall,  under 
said  grants,  be  selected  and  certified,  unlrss  tlie  state  of  Oregon  shall,  by  public 
acts,  have  transferred  its  interests  in  said  lands  to  any  corporation  or  corpora- 
tions, in  which  ease  patents  shall  issue  from  the  general  land  office  to  such  corpo- 
ration or  corporations  up<m  payment  of  the  necessary  expenses  thereof."  IIt*ld, 
(1)  The  act  granting  lands  in  aid  df  the  Dalles  military  road  passed  a  present 
title  to  the  ntate  of  Oregon,  to  be  defeated  only  by  a  breach  of  conditions  subse- 
quent. (2)  The  fact  that  the  governor's  certificate  was  not  made  on  completion 
of  each  section  of  ten  miles  of  the  road,  makes  no  difference.  It  is  sufficient 
if  ma<le  at  one  time,  covering  the  completion  of  the  whole  road.  (3)  The  au- 
thority to  determine  whether  the  roatl  was  completed  was  vested  solely  in  the 
governor  of  Oregm,  whose  d<Hjisi(m,  in  the  abHence  of  any  such  fraud  as  would 
vitiate  it,  is  necessarily  final  and  conclusive.  (4)  The  right  to  a  patent  once 
vested  is  equivalent,  as  resp^'ct^  the  goveruuient  dealing  with  the  public  lands, 
to  a  patent  issued.  (5)  PiirchaserB  of  these  lauds  from  the  state's  grantee 
were  not  required  to  go  over  the  road  and  ascertain  for  themselves  whether  it 
,  bad  been  completed  in  all  particulars  in  accordance  with  the  requirements  of 
the  grantin<?  act,  but  were  entitled  to  rely  ui^on  the  record,  constituted  by  the 
said  acts  of  Congress  and  of  the  sttite,  the  withdrawal  of  the  lands  by  the  com- 
misdioner,  and  the  governor's  certificate.  (6)  Tiie  provision  of  the  act  of  Con- 
gress authorizing  the  bringing  of  tliis  unit  by  the  United  States  t*>  procure  a 
decree  of  forfeiture  of  said  lands,  "saving  and  preserving  tlie  rights  of  boruijide 
purchasers  of  either  of  said  grants,  or  of  any  portion  i>f  said  grants,  for  a  valu- 
alde  consideration,"  recognizes  the  riprlits  of  inno;»ent  purchasers,  if  they  had 
been  otherwise  doubtful.  (7)  Where  fifteen  years  liave  elapsed  after  affirmative 
and  confirmatory  action  by  Congress  in  directing  the  issue  of  patents  to  lands  in 
all  cases  where  the  certificate  of  the  governor  had  l>een  made,  and  twenty  years 
have  ela]tsed  after  the  date  of  such  certificates,  and  before  the  act  authorizing 
the  bringing  of  this  suit,  it  is  not  within  tlie  established  principles  of  equity 
jurispinidence  to  allow  such  suit  to  be  maintained,  and  the  cause  of  suit  ought 
to  be  regarded  as  stale.  (8)  The  government  is  now  estopped  by  the  action  had 
from  time  to  time  by  Congress  and  it8  agents  duly  authorized,  and  the  public 
record  made  of  such  acts,  from  alleging  the  uon- fulfillment  of  the  statutory 
conditions  of  the  grant. 

Before  Sawyer,  Circuit  Judge. 

Tliis  is  a  bill  in  equity,  filed  by  the  attorney-general  of  the 
United  States,  in  pursuance  of  the  act  of  Oongresss  of  March 
2,  1889  (25  Stats.  850),  to  procure  a  degree  of  forfeiture  of  all 
lands  granted  by  the  act  of  Congress  of  February  25,  1867,  to 
the  state  of  Oregon,  to  aid  in  the  construction  of  a  military 
wagon  road  from  Dalles  City,  on  tlie  Columbia,  to  Fort  Boise 
on  the  Snake  River,  found  in  14  Stats.  409,  on  the  ground  that 
the  terms  of  the  grant  had  not  been  complied  with.  It  also 
seeks  a  cancellation  of  all  patents  therefor,  iasued  by  the  United 
States  under  the  act,  and  all  conveyances  to  purchasers  under 
said  patents,  and  under  the  act,  as  well  as  a  forfeiture  of  the 


Dist.  Or.]    United  States  v.  Dalles  M.  E.  Co.  389 

1890.]  Statement  of  Facts. 

lands  still  unpatented.  The  bill  alleges,  in  substance,  that  the 
road,  in  aid  of  which  the  grant  was  made,  was  never  constructed, 
in  whole,  or  in  part;  that  through  the  fraudulent  representations 
of  the  officers,  stockholders,  and  agents  of  the  corjK)ration,  the 
governor  of  Oregon  was  deceived  and  induced  to  issue  a  cer- 
tificate in  pursuance  of  the  provisions  of  the  act,  declaring  that 
he  had  examined  the  road  throughout  its  entire  length,  and  that 
it  had  been  constructed  and  completed  in  all  respects  in  accord- 
ance with  the  statute;  and  that,  relying  upon  this  certificate, 
the  patents  to  portions  of  the  lands  had  been  issued  by  the 
United  States.  The  state  of  Oregon,  by  an  act  passed  Octol)er 
20,  1868,  granted  the  same  lands  to  the  defendant,  the  Dalles 
Military  Road  Company,  for  the  same  purpose  and  upon  the 
same  terms  as  prescribe<l  in  said  act  of  Congress.  (Stats.  Or. 
1868,  3.)  After  tlie  road  was  claimed  to  have  \yeen  completed 
in  accordance  with  the  provisions  of  said  several  acts,  and  after 
the  governor  of  Oregon  liad  certified  to  the  completion,  as  pro- 
vided in  the  acts,  and  the  road  had  been  accepted,  and  patents 
to  portions  of  the  lands  issued,  the  said  Dalles  Military  Road 
Company  conveyed  the  lands  for  a  large  consideration  to  one 
Edward  Martin,  and  by  sundry  mesne  conveyances  from  him, 
the  title  became  vested  in  the  defendanl,  tlie  Eastern  Oregon 
Land  Company.  The  defendants,  by  leave  of  the  court  first 
obtained,  filed  two  pleas  to  the  bill,  supported  by  an  answer 
under  oath,  denying  the  fraud  alleged  in  the  unverified  bill  as 
prescril>ed  by  equity  rule  32.     The  first  alleges:  — 

"That  George  L.  Woods,  then  the  governor  of  Oregon,  with- 
out any  false  or  fraudulent  representations  having  at  any  time 
been  made  to  him  by  the  officers,  stockholders,  or  agents  of  the 
Dalles  Military  Road  Company,  or  any  other  person  or  per- 
sons in  its  or  their  interest,  and  without  any  one  or  more  of 
them  having:  falsely  or  fraudidentlv  induced  him  to  certify  that 
the  road  of  said  company  was  constructed  in  accordance  with 
law,  and  without  any  fraud  whatever  on  his  part,  on  January 
23,  1869,  made  a  certificate,  which  certificiite  is  in  the  words 
following:  *I,  George  L.  Woods,  governor  of  the  state  of 
Oregon,  do  hereby  certify  that  this  plat  or  map  of  the  Dalles 
Military  Road  has  been  duly  filed  in  my  office  by  the  Dalles 
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Military  Road  Company,  and  shows  in  connection  with  tlie 
public  surveys,  as  far  as  said  public  surveys  are  comi>leted,  the 
location  of  the  line  of  route  as  actually  surveyed,  and  upon 
which  their  road  is  constructed  in  accordance  with  the  require- 
raents  of  an  act  of  Congress  approved  February  25,  1867, 
entitled  "  An  act  granting  lands  to  the  state  of  Oregon,  to  aid 
in  the  construction  of  a  military  wagon  road  from  Dalles  City, 
on  the  Columbia  River,  to  Fort  Boise,  on  Snake  River,"  and 
M-ith  the  act  of  the  legislative  assembly  of  the  state  of  Oregon, 
approved  October  20,  1868,  entitled  "An  act  donating  certain 
lands  to  Dalles  Military  Road  Company."  I  further  certify 
that  I  have  made  a  careful  examination  of  said  road  since  its 
completion,  and  that  the  same  is  built  in  all  res))ectH  as  required 
by  said  above-recited  acts,  and  that  sjiid  road  is  accept eil.'  Tiiat 
afterwards,  on  May  31 , 1 876,  the  Dalles  Military  Road  Company, 
for  a  valuable  consideration,  to  wit,  the  sum  of  one  hundred  and 
twenty-live  thousand  dollars,  to  it  paid  by  Edward  Martin,  sold 
and  conveyed  all  the  said  lands  belonging  to  it  to  said  Martin, 
his  heirs  and  assigns,  and  that  by  sundry  mesne  conveyances  from 
said  Martin  to  the  Eastern  Oregon  Land  Company,  one  of  the 
defendants,  the  title  to  all  said  lands  became  and  now  is  vested 
in  said  defendant,  the  Eastern  Oregon  Land  Company." 

The  second  plea  sets  out  the  same  facts,  as  stated  in  the  first, 
and  the  further  facts  that  on  December  18,  1869,  after  making 
of  said  certificate  by  the  governor  of  Oregon,  the  commissioner 
of  the  general  land  office  withdrew  from  sale  the  odd-numbered 
sections  withiu  three  miles  on  each  side  of  the  said  road  in  favor 
of  the  Dalles  Military  Road  Company;  that  Congress  after- 
wards, on  June  18,  1874,  passeil  an  act,  entitled  "An  act  to 
authorize  the  issuance  of  patents  for  lands  granted  to  the  state 
of  Oregon  in  certain  cases,"  which  after  reciting  that  Congress 
had  granted  the  state  of  Oregon  certain  lands,  "to  aid  in  the 
construction  of  certain  military  wagon  roads  in  said  state,"  and 
that  "there  exists  no  law  providing  for  issuing  formal  patents 
for  said  lands,"  provided  "that  in  all  cases  when  the  roads  in 
aid  of  the  construction  of  which  said  lands  were  granted  are 
shown  by  t/ie  certificate  of  Vie  governor  of  the  state  of  Oregon^  as 
in  said  acts  provided,  to  have  been  constructed  and  completed, 


Dist.  Or.]    United  States  v.  Dalles  M.  R.  Co.  391 

- 

1890.]  Statement  of  Facta. 


patents  for  said  lands  shall  issue  in  due  form^  to  the  state  of 
Oregon,  as  fast  as  the  same  shall,  under  said  grants,  be  selected 
and  certified,  uuless  the  state  of  Oregon  shall,  by  public  acts, 
have  transferred  its  interests  in  said  lands  to  any  corporation  or 
corporations,  in  which  cane  patents  shall  issue  from  the  general 
land  oflSce  to  such  corporation  or  corporations,  upon  payment 
of  the  necessary  expenses  thereof;  providedy  that  this  shall  not 
be  construed  to  revive  any  land  grant  already  expired,  nor  to 
create  any  new  rights  of  any  kind,  except  to  provide  for  issuing 
patents  for  land  to  which  the  state  is  already  entitled;"  that 
Edward  Martin,  a  resident  of  the  state  of  California,  placing 
confidence  in  the  truth  of  the  said  certificate  of  the  governor  of 
Oregon,  dated  June  23,  1869,  that  the  said  road  had  been  duly 
constructecl,  according  to  the  requirements  of  said  act  of  Con- 
gress, approved  February  25,  1867,  and  placing  confidence  in 
the  order  of  the  commissioner  of  the  general  land  office,  dated 
December  28,  1869,  withdrawing  said  lands  from  sale  in  favor 
of  the  Dalles  Military  Road  Company,  and  believing  that  said 
act  of  Congress  approved  June  18,  1874,  would  be  carried  into 
efiect  by  the  issue  of  patents  to  the  Dalles  Military  Road  Com- 
pany for  all  of  said  lands,  did,  on  the  thirty-first  day  of  May, 
1876,  purchase  in  good  faith,  for  a  valuable  consideration,  to 
wit,  the  sum  of  one  hundred  and  twenty-five  thousand  dollars, 
then  paid  by  the  said  Martin  to  said  Dalles  Military  Road 
Company,  except  such  portions  of  it  as  had  been  previously 
sold  by  it;  that  previous  to  the  time  of  paying  said  sum  of  one 
hundred  and  twenty-five  thousand  dollars,  purchase  money,  and 
receiving  said  deed,  the  said  Edward  Martin  had  no  notice  of 
any  failure  on  the  part  of  the  Dalles  Military  Road  Company 
to  const  mot  and  complete  the  said  road,  in  accordance  with  the 
requirements  of  said  act  of  Congress,  approved  February  25, 
1867,  and  had  no  reason  to  believe  that  the  same  was  not  con- 
structed in  accordance  with  the  said  act  of  Congress,  but  on  the 
contrary,  he  was  informed  and  believed  that  said  road  had  been 
so  constructed,  with  width,  gradation,  and  bridges,  as  to  permit 
of  its  regular  use  as  a  wagon  road ;  that  thereupon  said  Martin 
became  and  was  the  bona  fide  purchaser  of  all  said  lands  for  a 
valuable  consideration,  and  they  were  duly  conveyed  to  him  by 
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said  corporation ;  and  tliat  by  mesne  conveyances  all  of  said 
lands  have  been  conveyed  to  defendant,  the  Eastern  Oregon 
Land  Company,  with  like  good  faith,  and  for  a  valuable  con- 
sideration, and  they  are  now  held  by  said  defendant,  the  Eastern 
Oregon  Land  Company.  For  hearing  on  exceptions  to  portions 
of  bill  for  ira2)ertiuence,  see  40  Fed.  Rep.  114. 

Mr,  L,  L.  Mc Arthur y  United  States  Attorney. 

Mr.  James  iT.  Kelley^  and  Mesara.  Dolph,  Bellinger,  Mallory  & 
Simon,  for  defendants. 

Sawyer,  Circuit  Judge  (after  stating  the  fads  as  hereinbefore 
set  out),  Tiie  pleas  having  been  set  down  for  argument  by  the 
complainant,  for  insufficiency,  all  the  material  allegations  must 
be  taken  as  true  for  the  purposes  of  this  decision.  In  ray  opin- 
ion, both  pleas  ave  good.  Tiie  provisions  of  the  act  of  Congress 
making  the  grant  are  as  follows:  "That  there  be,  and  hereby 
is  grantetl  to  the  state  of  Oregon  to  aid  in  the  construction  of  a 
military  wagon  road  ....  alternate  sections  of  public  lands, 
designated  by  odd  numbers,  to  the  extent  of  three  sections  in 
width  on  each  side  of  said  roads.*^     (Sec.  1 .) 

Section  2  provides,  "that  the  lands  hereby  granted  to  said 
state  shall  be  disposed  of  by  the  legislature  thereof  for  the  pur- 
pose aforesaid,  and  for  no  other.*' 

Section  5  provides,  "that  when  the  governor  of  said  states  shall 
certify  to  the  secretary  of  the  interior  that  ten  continuous  miles  of 
said  road  are  completed,  then  a  quantity  of  the  land  hereby  granted, 
not  to  exceed  thirty  sections,  may  be  sold;  and  so  on  from  time 
to  time  until  said  road  shall  be  completed.** 

The  state  of  Oregon,  by  an  act  passed  October  20,  1868, 
granted  the  lands  so  granted  to  the  state  to  the  Dalles  Military 
Road  Company,  upon  the  same  conditions  as  in  the  grant  to  the 
state,  the  act  of  Congress  being  recited  vei^batim,  in  full,  in  the 
preamble  to  the  act  of  the  state. 

The  grant  to  the  state,  by  the  words  "there  be  and  hereby  is 
granted  to  the  state  of  Oregon,**  was  a  grant  in  jyrcesenti,  pass- 
ing a  present  title  to  the  state,  to  be  defeated  only  by  breach 
of  conditions  subse(jueut,  as  has  been  repeatedly  held  by  the 
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supreme  court  of  the  United  States.  (Schulenberg  v.  Harrimany 
21  Wall.  44;  Leavenwoiih  etc,  R,  R,  Co.  v.  United  States,  92 
U.  S.  741;  MlsBouri  etc.  R,  R.  Co,  v.  Kansas  Pac,  Ry.  Co.  97 
U.  8.  491;  Wright  v.  RosebetTy,  121  U.  S.  500;  Van  Wyck  v. 
Knevals,  106  U.  S.  360;  Railroad  Cd.  v.  Orton,  6  Sawy.  198; 
Francoeur  v.  Newhouse,  ante,  p.  351.)  The  state  act  in  like 
terms  passed  the  present  title,  subject  only  to  be  defeated  by 
breach  of  condition  subsequent,  to  the  Dalles  Military  Wagon 
Road  Company.  The  act  of  Conjrress,  also,  designated  the 
party,  officer,  or  tribunal  that  shouM  finally  determine  the  ques- 
tion of  fact,  whether  the  road  had  been  completed  in  acconlance 
with  the  provisions  of  the  statutory  grant.  Thirty  sections 
were  authorized  to  be  sold,  **  when  the  governor  of  said  state 
shall  certify  to  the  secretary  of  the  interior,  that  any  ten  con- 
tinuous miles  of  said  road  are  completed,  and  so  on  from  time 
to  time  until  said  road  is  completed.''  None  appears  to  have 
been  sold  until  the  whole  road  was  certified  by  the  governor  of 
Oregon,  who  alone  was  designated  and  authorized  by  the  act  of 
Congress  to  finally  determine  the  matter,  to  have  been  fully 
completed  in  accordance  with  the  requisites  of  the  congressional 
grant.  That  the  certificate  was  not  made  on  completion  of  each 
section  of  ten  miles  of  the  road  can  make  no  difference.  It  is 
sufficient  that  it  was  made  at  one  time,  covering  the  completion 
of  the  whole  road.  The  making  of  the  certificate,  on  the  com- 
pletion of  each  ten  miles,  was  authorized  for  the  convenience 
and  benefit  of  the  grantee,  and  not  of  the  United  States.  The 
intent  of  the  government  was  to  obtain  the  completion  of  the 
whole  road.  And  that  being  completed,  its  object  was  fully 
attained.  The  authority  to  determine  whether  the  road  was 
completed  was  vested  solely  in  the  govenior  of  Oregon,  from 
whose  decision  there  was  no  appeal.  He  was  the  agent  of  the 
United  States,  with  full  authority  to  determine  the  question, 
and  his  certificate  of  completion  was  to  be  the  evidence,  and  the 
only  evidence  under  the  provisions  of  the  statute,  that  the  cor- 
poration has  fully  performed  its  part  of  the  contract.  His 
decision,  therefore,  in  the  absence  of  any  such  fraud  as  would 
vitiate  it,  is,  necessarily,  final  and  conclusive;  and  the  govern- 
ment is  estopped  from  denying  its  finality.     This  principle  was 
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established  in  Reichert  v.  Felpa,  6  Wall.  160,  and  United  Slates 
V.  Speed,  8  Wall.  83.  When  a  special  tribunal  is  authorized  to 
hear  and  determin^e  certain  matters  arising  in  the  course  of  its 
duties,  its  decisions  within  the  scope  of  its  authority  are  con- 
clusive. (Johnson  v.  Towsley,  13  Wall.  72.)  And  the  same 
principle  has  been  announced  in  numerous  cases  since.  The 
right  to  a  patent  once  vested  is  equivalent,  as  respects  the 
government  dealing  with  the  public  lands,  to  a  patent  issued. 
{Stark  V.  Starrs,  6  Wall.  402.)  Now  in  this  case  the  acts  of 
Congress  and  of  the  state  of  Oregon,  and  the  certificate  of  the 
governor,  are  public  records,  and  the  certificate  of  the  governor 
liaving  been  made  that  the  road  had  been  fully  completed  in  all 
respects  as  required  by  the  granting  act,  the  title  already  vested 
by  the  grant  in  prassenti  became  perfected  and  indefeasible  upou 
tiie  record  in  the  absence  of  any  such  fraud  as  would  defeat  it. 
The  verified  plea,  supported  by  the  answer,  avers  that  the  cer- 
tificate was  made  witlu>\d  fraud.  The  plea  is,  therefore,  sufficient, 
and  must  be  sustained. 

The  second  plea,  in  addition  to  the  matter  stated  rn  the  first, 
alleges  that  the  defendants  are  bona  fide  purchasers  from  the 
Dalles  Military  Wagon  Road  Company,  without  notice  of  any 
fraud  or  defect  in  the  title,  and  that  there  can  be  no  forfeiture 
as  against  thorn.  In  Colorado  Coal  &  Iron  Co.  v.  United  States^ 
123  U.  S.  307,  a  bill  was  filed  to  vacate  several  patents  as  hav- 
ing been  obtained  by  fraud  and  perjury,  in  cases  wherein  there 
had,  in  fact,  been  no  actual  settlement  or  improvement  on  the 
land,  although  the  evidence  showed  that  there  had  been,  it  was 
held  that  the  defense  of  a  bona  fide  purchaser,  without  notice,  is 
perfect.  It  was  also  held,  that  the  burden  of  satisfactorily 
showing  the  fraud  is  on  the  complainant.  So,  in  United  States 
V.  Minor,  12  Sawy.  164,  it  was  held,  that  a  purchaser  of  land, 
in  good  faith,  for  a  valuable  consideration,  from  a  patentee  of 
the  United  States,  without  notice,  of  any  fraud  affecting  the 
title,  is  entitled  to  rely  upon  the  record ;  and  that  a  patent,  if 
valid  upon  its  face,  will  not  be  vacated  as  to  him,  for  matters 
dehors  the  record  of  which  he  has  no  knowledge.  Said  the  court : 
"  The  patent,  which  is  the  final  record  of  the  title  {Beard  v. 
Feden/,  3  Wall.  491,  492),  was  regular  and  valid  on  its  face. 
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The  proper  department  of  the  government  had  examinee!  the 
case  on  the  evidence  presented,  adjudged  the  right  to  be  in 
Minor,  and  issued  the  patent,  accordingly,  in  due  form.  The 
patent  could  only  be  assailed  by  matter  resting  in  parol  dehors 
the  record.  Innocent  parties  were  entitled  to  rely  upon  the 
record.^'     {United  States  v.  Minor,  12  Sawy.  167.) 

These  observations  are  equally  applicjible  to  the  present  case. 
The  two  statutes,  one  of  the  United  States  and  the  other  of 
Oregon,  the  certificate  of  the  governor  of  Oregon,  made  in  pur- 
suance of  the  first-named  statute,  the  act  of  1874  authorizing 
the  issue  of  the  patents  upon  the  governor's  certificate,  as  to  the 
unpatented  lauds  and  these,  together  with  the  withdrawal  of  the 
lands  from  sale  by  the  se<Tetary  and  the  patents  so  issued,  as  to 
all  the  lauds  patented,  constitute  the  record,  and  upon  this  record 
purchasers  were  entitled  to  rely.  The  claim  that  purchasers 
could  not  rely  upon  this  record,  but  that  they  must  go  over  the 
road,  and,  at  their  peril,  ascertain,  for  themselves,  whether  it 
had  been  completed  in  all  parts  in  pursuance  of  the  provisions 
of  the  statutory  grant,  is  preposterous.  The  record  shows  upon 
its  face  that  all  conditions  have  been  performed ;  that  this  has 
been  so  adjudged  by  the  officer  authorized  to  determine  the  fact, 
and  the  correctneas  of  this  determination  is  recognized  by  Con- 
gress in  the  act  of  1874,  directing  patents  to  issue  uj)on  the  cer- 
tificates; and  on  that  record  the  parties  were  entitled  to  rely. 
While  innocent  purchasers  are  thus  protected  upon  undisputed 
equitable  principles  and  authority,  their  rights  are,  also,  ex- 
pressly recognized  and  affirmed  by  the  statute  itself,  under 
which  this  suit  is  brought,  which  provides,  that  the  courts  shall 
determine  the  questions,  which  they  are  authorized  to  consider 
in  a  manner  "saving  and  preserving  the  rights  of  all  bona  fide 
purchasers  of  either  of  said  grants,  or  of  any  portion  of  said 
grants,  for  a  valuable  consideration."  (25  U.  S.  Stats.  851.) 
Thus  the  statute  itself  recognizes  the  rights  of  innocent  pur- 
chasers, if  they  had  been  otherwise  doubtful.  It  is  plain,  there- 
fore, that  the  second  plea  is  sufficient,  and  must  be  sustained. 

The  remaining  question  to  be  considered,  and  the  only  one 
presented,  upon  which  there  is  any  room  for  doubt,  is,  whether 
oomplainants  should   be  permitted  to  reply  to  the  pleas^  or 
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whether  tlie  bill  should  be  dismissed?  Ui)on  the  whole,  after 
careful  consideration,  I  think  the  bill  should  be  dismissed.  I 
think  it  in  the  hicrhest  degree  probable  that  such  would  be  the 
final  result,  whichever  course  is  pursued.  If  so,  the  expense 
and  annoyance  of  a  long  litigation  would  be  fruitless.  The 
governor  of  Oregon,  ui>on  whom  alone  was  devolved  the  juris- 
dictiou  and  duty  to  finally  determine  the  fact  as  to  the  com- 
pletion of  the  road,  made  his  certificate  on  June  23,  1869,  and, 
thereby,  furnished  record  evidence  of  the  complete  and  proper 
performance  of  all  the  conditions  of  the  statutory  grant,  and 
that  the  title  to  the  lands  granted  had  become  perfect,  and  inde- 
feasible. He  certifies  that  he  makes  the  certificate  after,  and 
upon,  a  careful  personal  examination  of  the  roadj  since  Us  com- 
pletion.  Certainly,  the  public,  and  subsequent  purchasers,  were 
entitles!  to  rely  upon  this  careful,  positive  certificate  of  the  party 
authorized,  chosen,  and  designated  to  determine  and  certify  the 
fact  of  completion.  Five  years  afterwards,  on  June  18,  1874, 
without  any  proceedings  having  been  taken  to  declare  a  forfeit- 
ure of  the  grant  for  breach  of  conditions  subsequent,  and  with- 
out any  complaint  appearing  to  have  beeu  made,  that  said 
certificate  of  the  governor  was  false,  or  that  said  road  had  not 
beeu  fully  completed,  in  all  particulars,  as  was  required  by  the 
granting  act,  and,  while  the  government  must  have  been,  all 
the  time,  using  the  road  for  its  various  purposes  designated  in 
the  act,  Congress  passed  another  "act  to  authorize  the  issuance 
of  patents  for  lands  granted  to  the  state  of  Oregon  in  certaia 
cases,"  wherein,  after  reciting,  that  "certain  lands  have  hereto- 
fore by  acts  of  Congress  beeu  granted  to  the  stote  of  Oregon, 
to  aid  in  the  construction  of  certain  military  wagon  roads  in 
said  state,"  it  was  provided  "that  in  all  cases  when  the  roads,  in 
aid  of  the  construction  of  which  said  lands  were  granted,  are 
shoxon  by  the  certificate  of  the  governor  of  the  state  of  Oregon,  as  in 
said  acts  provided^  to  have  been  constrxicied  and  completed,  patents 
for  said  lands  simll  issue  in  due  form  to  the  state  of  Oregon,  as 
fast  as  the  same  shall,  under  said  grants,  be  selecte<l  and  certified, 
unless  the  state  of  Oregon  shall  by  public  a^ct  have  transferred  its 
interests  in  said  lands,  to  any  corporation  or  corporations,  in 
•«''Wi  case  the  patents  shall  issue  from  tlie  general  land  ojioe  to 
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such  corporation  or  corporations^  upon  their  payment  of  the  neces- 
sary expenses  thereof;  providedy  that  this  shall  not  be  construed 
to  revive  any  land  grant  already  expired,  nor  to  create  any  new 
rights  of  any  kind,  except  to  provide  for  issuing  patents  for  lands 
to  which  the  state  is  already  entitled."     (18  Stats.  80.) 

The  state  in  this  case  had  so  transferred  its  interest  to  the 
Dalles  Military  Road  Company.  By  this  act,  Congress  directed 
that  patents  shall  issue,  "  in  all  cases j"  not,  when  Vie  roads  have^ 
actually^  in  fady  been  completed  as  required  by  law,  but  "  in  all 
cases,^^  when  "the  roads''  ....  "are  shown  by  the  caiijicate  of 
the  governor  of  the  state  of  Oregon  as  in  said  acts  provided^  to  have 
been  cojistructed  and  completed.''  Now,  in  this  case,  after  wait- 
ing five  years  after  the  certificate  of  completion,  made  upon  per- 
sonal examination  by  the  governor,  having  all  the  means  of 
ascertaining  whether  it  was  false  or  true,  Congress,  positively, 
in  effect,  affirmed  its  truth,  by  this  provision  of  the  act.  It  deter- 
mined the  fact  of  the  performance  of  the  comlitions  of  the  grant 
by  directing,  in  terms,  patents  to  be  issued  "in  oM  cases"  when 
the  certificate  had  been  issued.  This  provision  is  not  permissive 
merely,  but  mandatory.  The  closing  paragraph  in  the  proviso 
would  operate  only  upon  any  lapsed  grant,  if  any  there  was,  by 
failure  to  complete  in  the  required  time,  or  when  the  work  was 
not  all  completed,  and  when  no  certificiate  had  been  issued,  or 
when  certificates  for  only  a  part  had  been  made.  But  it,  neces- 
sarily, recognizes,  that,  "in  all  cases"  when  the  certificate  of  the 
.  governor  had  been  issued,  the  conditions  have  been  performed, 
and  the  grantee  has  become  entitled  to  a  patent.  The  statute  in 
effect,  confirms,  by  legislative  act,  the  judicial  act  of  the  gov- 
ernor, in  ascertaining  and  certifying  the  completion  of  the  work. 
I  know  of  no  case,  where  a  legislative  grant,  or  act,  has  been 
investigated,  and  set  aside,  by  the  courts,  on  the  ground  that 
its  passage  had  been  secured  by  imposition  or  fraud,  upon  the 
legislative  body  passing  the  law.  In  Tameling  v.  United  States, 
93  U.  S.  644,  it  was  held  that  the  action  of  Congress  confirm- 
ing a  private  land  claim  in  New  Mexico  is  not  subject  to  judicial 
review.  In  the  present  case,  the  road  must,  necessarily,  have 
been  used  by  the  government  during  these  many  years  for  those 
purposes^  which  were  of  so  urgent  a  character,  as  to  induce 
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Congress  to  make  the  grant  in  aid  of  its  construotion,  or  else  the 
failure  to  complete  it,  in  such  manner,  that  it  could  be  so  used, 
must,  inevitably,  have  come  to  the  knowledge  of  the  govern- 
ment and  Congress.  With  this  knowled«^,  necessarily,  had,  the 
act  of  1874  was  deliberately  passed.  Congress  exercised  its 
discretion  upon  such  information  as  it  had,  in  requiring  the 
issue  of  the  patents  upon  these  certificates  of  the  governor,  and 
that  is  the  end  of  the  matter.  It  is  a  legislative  recognition 
and  affirmation  of  the  correctness  of  the  certificate  of  the  gov- 
ernor of  Oregon.    (See,  also,  Ryan  v.  Caiier,  93  U.  S.  78.) 

It  seems  to  me,  also,  that  the  cause  of  suit  ought  to  be  re- 
garded as  stale,  so  as  to  render  it  inequitable,  under  the  circum- 
stances of  the  case,  to  prosecute  it  now  within  the  established 
principles  of  equity  jurisprudence.  Fifteen  years  elapsed  after 
the  affirmative  and  confirmatory  action  of  Congress  in  directing, 
in  mandatory  language,  the  issue  of  the  patents  to  lands  ''  in  all 
cases"  when  the  certificate  of  the  governor  had  been  made,  and 
twenty  years  after  the  date  of  the  certificates  now  claimed  to 
have  been  fraudulently  issued,  had  elapsed  before  the  passage 
of  the  act  authorizing  the  bringing  of  this  suit.  It  is  a  well- 
known  historical  fact,  familiar  to  every  citizeu  of  Oregon,  that 
the  governor  himself  who  made  the  certificate  in  this  case,  and 
the  governors  who  made  them  in  the  following  case,  are  both 
dead,  as  well,  doubtless,  as  many  of  the  other  parties  to  the 
transactions.  At  this  day,  it  would,  doubtless,  be  difficult  to 
establish  by  sufficient  affirmative  testimony,  any  actual  fraud, 
if  any  there  was.  Although  statutes  of  limitations  do  not  run 
against  the  United  States,  and  would  not  be  available  in  an 
action  at  law,  it  seems  to  me,  that  the  case  is  a  proper  one  for 
the  application  of  the  principle  that  it  would  be  inequitable  to 
enforce  a  stale  claim,  and  that  a  court  of  equity  would  not,  ou 
that  ground,  now  declare  a  forfeiture.  Had  the  land  grant 
been  made  for  the  same  purposes,  and  upon  the  same  conditions, 
by  a  private  citizen,  and  the  subsequent  action  both  of  the 
grantee  and  grantor  been  precisely  the  same  as  in  this  case, 
there  can  be  little  doubt,  I  apprehend,  that  a  court  of  equity, 
in  view  of  all  the  circumstances,  would,  at  this  late  day,  refuse 
to  decree  a  forfeiture,  and  to  restore  the  lauds  to  the  grantor  for 
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breach  of  the  conditions  subsequent,  on  tlie  ground  that  it 
would  be  inequitable  to  enforce  so  stale  a  claim  against  parties 
who  had  subsequently  purchased,  in  full  view  of  the  affirma- 
tive public  action,  as  well  as  the  non-action  of  the  grantor,  and 
thereby  had  good  reason  to  suppose,  tliat  all  the  conditions  of 
the  grant,  whether  in  fa^»t  well  |>er formed,  or  not,  had  been  satis- 
factorily performed.  {Bowmaii  v.  Wathen,  1  How.  189;  Piatt 
V.  VaUer,  9  Peters,  416;  Badfjer  v.  Badger,  2  Wall.  93;  Sidli' 
van  V.  Sullivan  etc.  Co.  94  U.  S.  81 1 ;  Clarke  v.  Boorman^s  jEtV, 
18  Wall.  509.)  Whatever  is  inequitable,  as  between  man  and 
man,  in  their  dealings  with  each  other,  should,  also,  be  deemed 
inequitable,  as  between  the  United  States,  and  tlu)se  with  whom 
they  condescend  to  deal,  under  like  circumstances;  and  I  take 
it,  that  the  same  decree  is  proper  in  this  case,  that  would  have 
been  proper  had  a  private  party  been  the  grantor,  and  had  he 
by  both  his  positive  affirmative  action,  and  his  uon-actiou,  for 
so  long  a  time,  given  purchasers  from  his  grantee  so  good 
reason  to  believe  that  he  was  fully  satisfied  with  the  perform- 
ance of  the  conditions  of  the  grant. 

In  my  judgment,  all  subsequent  purchasers  were  entitled  to 
rely,  implicitly,- upon  the  certificate  of  the  governor,  who  was 
alone  authorized  to  determine  the  fact  of  the  completion  of  the 
road,  and,  especially,  after  its  confirmation  by  Congress  in  the 
act,  |)eremptorily  requiring  patents  to  issue  in  all  cases  where 
certificates  had  been,  in  fact,  issued.  If  there  wei^e  suspicious 
circumstances  before  the  passage  of  this  act,  which,  purchasers 
might  be  called  upon  to  notice,  the  parage  of  this  ad  assured  them 
that  Congress  had,  informed  itself  of  the  actioii  of  the  stat^,  and  its 
grantees  under  it,  and  was  satisfied  as  to  the  fall  performance  of 
the  work,  or,  at  least,  if  it  found  any  defects  or  shortcomings,  that 
(hey  were  waived,  and  the  work  accepted.  Martin  purchased  of 
the  Dalles  Comi>any  two  years  after  the  passage  of  the  act  of 
1874,  and  was  therefore  a  subsequent  purchaser.  Subsequent 
purchasers,  certainly,  had  a  right  to  reply  upon  the  action  had 
from  time  to  time  by  Congress,  and  its  agents  duly  authorized, 
and  the  public  record  of  it  so  made.  It  is  now  estopped  from 
alleging  the  non-fulfillment  of  the  statutory  conditions  of  the 
grant.     Let  the  bill  be  dismissed. 
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United  States  r.  Oregon  Central  Milttary  Road  Co. 

CiBcuiT  CocBT.  DumucT  OP  Obeook. 
FiOSBUABT  20,  1890. 

Before  Sawyer,  Circuit  Judge, 
in  equity. 

Mr.  L.  i.  JfcAiihur,  United  States  Attorney,  for  complain- 
ants. 

3fr.  James  K.  Kelley,  and  Messrs.  Dofph,  Bellinger^  Mallory 
&  Simon,  for  defendants. 

Sawyer,  Circuit  Judge.  This  case,  in  nearly  all  res|)ects,  is 
similar  to  that  just  decide<l,  United  SUiics  v.  Wagon  Road  Co. 
ante,  page  387.  The  principal  ditfereuce  between  the  cases  con- 
sists in  the  fact,  that  in  this  case,  the  certificates  of  the  governor, 
of  completion,  are  made  on  the  completion  of  each  section  of 
fifty  miles,  and  the  act  authorized  the  sale  of  thirty  sections  of 
the  land  before  any  work  teas  done,  an<l  of  thirty  more  u|)on  the 
certificate  of  the  governor  of  the  completion  of  each  ten  miles  of 
the  road,  till  the  whole  should  be  completed.  The  first  certifi- 
cate, that  fifty  miles  had  been  completed,  was  made  by  Governor 
Gibbs,  and  the  subsequent  certificates  by  Governor  Wood??,  who 
made  the  certificate  in  the  other  case.  So  also,  in  this  case,  the 
governor  is  not  clmrged  with  acting  fraxididently  in  issuing  the  cer- 
tificates, as  he  was  in  the  other.  If  this  case,  as  is  contended 
on  this  account,  is  brought  within  the  decision  of  United  States 
V.  Flint,  United  States  v.  Throchnorton,  and  United  States  v. 
Cnrpentier,  4  Sawy.  42,  and  the  same  cases  affirmed  on  appeal, 
98  U.  S.  68,  it  stands  in  a  stronger  position  than  the  other,  for 
in  that  view,  since  the  officer  to  determine  the  question  was  no 
participant  in  the  fraud,  his  decision  is  conclusive,  and  unassail- 
able even  in  equity.  However  the  rule  may  be,  as  applicable 
to  this  case,  the  pleas  must  be  held  sufficient,  and  the  bill  dis- 
missed, for  the  reasons  stated  in  the  case  of  United  Stoics  v. 
Wagon  Road  Co.  ante,  page  387,  and  it  is  so  ordered. 
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United  States  v.  Northern  Pac.  R.  Co.  et  al. 

CincuiT  CoUBT,  DisTBiCT  OF  Obeoon. 
Mabch  1.  1890. 

1.  Public  Lands'— Batlbo ad  Gbant— Nobthern  Pacific— Location  of  Route. 

— Act  of  CongreBS  of  July  2,  1864,  granted  public  lam  is  to  the  N.  P.  R.  Co.,  and 
authorized  it  to  coDtttruot  a  continuous  line  from  Lake  Superior,  westerly,  hj 
I  the  most  eligible  route,  to  be  determined  by  snid  company  within  tlie  United 
8tate8,  and  on  a  line  north  of  the  forty-fifth  degree  of  latitude  to  some  point  on 
Puget  Sound,  with  a  branch  Tia  tlie  valley  of  tlie  Columbia  River  to  a  point  at 
or  near  Portland,  Or.  HeUl,  that  it  was  optional  with  the  company  whether  it 
would  bi|ild  the  branch  to  Portland.  The  clause  giving  it  authority  to  do  so 
did  not  limit  its  right  to  choose  any  route  within  the  prescribed  limits  between 
Lake  Superior  and  Puget  Sound, 

2.  Idem— Appboval  of  Location. — Act  of  Congress  of  May  81, 1870,  authorizing 

said  company  to  locate  and  construct,  under  the  provisions,  and  with  the  privi- 
leges and  grants  provided  in  its  act  of  uicorporation  (Act  Cong.  July  2,  1864), 
its  main  line  to  Puget  Sound  via  the  Columbia  River,  etc.,  is  an  approval  and 
confirmation  of  the  location  of  its  line  thei*etofore  made  by  the  company  from 
Lake  Superior  via  the  Cf)lumbia  River  and  Portland  to  Puget  Sound. 

8.  Idem — Gbant  in  PBiESSENn.  —  The  donation  of  Luid  to  said  company  under 
act  of  Congress  of  July  2, 1804,  was  a  grant  in  jiT(esenti,  and  took  efl^ect  as  of  that 
date  upon  the  subsequent  location  by  the  company  of  its  road,  and  approval 
thereof  by  Congress. 

4.  Idem — Effectt  of  Donation — Filing  of  Map.  —  Section  6  of  said  act  pro- 
vides that  the  President  shall  cause  the  lands  to  be  surveyed  for  forty  miles  on 
each  side  of  the  entire  line  of  the  road  after  the  general  route  shall  be  fixed, 
"  and  the  odd  sections  of  land  liereby  granted  shall  not  bo  liable  to  sale,  entry, 
or  pre-emption  before  or  after  they  are  surveyed,  except  by  said  company." 
Held,  that  the  act  withdrew  the  lands  from  liability  to  pre-emption  after  the 
route  should  be  fixed ;  and  on  the  filing  by  the  company  of  a  map  of  the  routa 
with  the  secretary  of  the  interior  the  grant  became  certain,  and  attached  to  the 
odd  sections  of  tlie  land  within  the  forty-mile  limit. 

0.  Idem— Neglect  of  Secbetabt  of  the  Intebiob. — When  the  route  was 
adopted  by  the  company,  and  a  map  designating  it  was  filed  with  the  secretary 
or  the  interior,  the  route  became  fixed,  within  the  meaning  of  the  act;  and  no 
subsequent  neglect  of  the  secretary  could  afifect  the  rights  of  the  company. 

Before  Sawyer,  Circuit  Judge. 
At  law. 

Thi.s  is  a  suit  to  recover  the  value  of  timber  cut  in  1886 
npon  the  northwest  quarter  of  section  17,  township  18,  range 
4  west  of  the  Wallamet  meridian,  alleged  to  be  public  lauds. 
The  defense,  is,  that  the  said  land  was  not  public  land,  but  was 
owned  in  fee-simple  by  one  Aaron  Kinney,  and  that  the  timber 
was  cut  by  the  authority  of  said  Kinney.  The  ownership  of 
the  land  is  the  main  issue  in  the  case.     The  land  was  claimed 
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by  the  Northern  Pacific  Ruilroad  Company  to  be  a  portion  of 
the  laud  granted  to  it  by  the  act  of  Congress  of  July  2,  1864, 
entitled  ^^  An  act  granting  landd  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  Lake  Superior  to  Puget  Sound, 
on  the  Pacific  coast,  by  the  northern  route."  (13  Stats.  365.) 
The  lands  granted  by  this  act  were  conveyed  to  trustees  by 
trust-deed  in  due  form,  to  secure  bonds  issued  by  the  coriK)ra- 
tion  to  raise  moneys  to  build  the  road,  with  power  to  sell,  bear- 
ing date  July  1,  1870.  The  trust-deed  was  made  by  authority 
of  a  joint  resolution  of  Congress  approved  May  31,  1870.  (16 
Stats.  378.)  Tho  trustees  conveyed  the  land  in  question  to 
James  B.  Montgomery  on  Sei)teml)er  9,  1870,  and  by  subse- 
quent conveyances,  whatever  title  vested  in  the  Northern  Pacific 
Railroad  Company  by  said  act  and  joint  resolution  of  Congress 
so  conveyed  to  Montgomery  because  vested  in  said  defendant, 
Aaron  Kinney,  and  was  in  him  at  the  time  the  timber  in  ques- 
tion wa9  cut  and  removed.  The  timber  was  cut  by  authority 
of  defendant,  Kinney. 

On  March  6,  1865,  in  pursuance  of  the  provisions  of  the 
said  granting  act  of  July  2, 1864,  the  president  of  the  Northern 
Pacific  Railroad  Company,  by  direction  of  the  company,  for- 
wanled  to  the  secretary  of  the  iuterior  a  map  of  the  general 
route  of  the  road  from  a  point  on  Lake  Superior  to  a  point  on 
Puget  Sound,  and  in  an  accompanying  communication  said: 
"Under  authoritv  from  the  board  of  directors  of  the  Northern 
Pacific  Railroad  Company,  I  have  designated  on  the  accompany- 
ing map,  in  red  ink,  the  general  line  of  their  railroad  from  a 
point  on  Lake  Superior  in  the  state  of  Wisconsin,  to  a  point 
on  Puget  Sound  in  Washington  Territory,  via  the  Columbia 
River,  adapted  by  said  company  as  the  line  of  its  railroad,  sub- 
ject only  to  such  variations  as  may  be  found  necessary  after 
more  specific  surveys,"  and  asking  that  the  lands  granted  to 
the  company  be  withdrawn  from  sale  in  conformity  with  law. 
No  action  was  taken  by  the  interior  department  upon  this  map, 
or  the  accorajmnying  request.  The  line  of  the  route  indicated 
ran  in  a  westerly  direction;  was  wholly  north  of  the  forty-fifth 
degree  of  north  latitude,  and  within  the  territory  of  the  United 
States.    On  August  13,  1870,  the  same  company  filed  with  the 
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secretary  of  the  interior,  and  with  the  commissioner  of  the  land 
office,  another  map  showing  the  general  route  of  its  main  line 
from  a  point  on  Piiget  Sound  following  almost  identically  the 
same  route  as  that  indicated  on  the  map  filed  March  6,  1865, 
and  on  the  day  of  filing  this  last  map,  August  20,  1870,  twenty 
sections  of  land  per  mile  on  each  side  of  the  line  indicated  by 
said  map  were  withdrawn  from  sale  by  the  secretary  of  the 
interior  for  the  benefit  of  the  said  company,  and  on  September 
13,  1873,  said  company  duly  filed  its  map  of  definite  location 
of  the  line  of  said  road  from  Kalama  to  Tenino  in  Washington 
Territory,  a  distance  of  sixty-five  miles.  In  1871,  1872,  and 
1873  said  railroad  company  constructed  and  completed  its  line 
of  road  from  Kalama  on  the  Columbia  River,  in  Washington 
Territory,  in  a  northerly  direction  to  Tenino,  a  distance  of 
sixty-five  miles,  forming  a  portion  of  a  direct  line  of  road  since 
completed,  from  Portland,  Oregon,  to  Tacoma,  on  Puget  Sound, 
in  said  territory,  the  western  terminus  of  said  road.  That  por- 
tion of  the  railroad  from  Portland,  up  the  Columbia  River,  to  a 
point  where  the  Northern  Pacific  Railroad  strikes  the  Columbia, 
has  never  been  constructed  by  said  company.  The  land  in 
question  is  within  Washington  Territory,  north  of  the  forty- 
fifth  parallel  of  north  latitude,  and  is  within  forty  miles  of  the 
line  selected  by  the  Northern  Pacific  Railroad  Company  for  the 
viain  line  of  its  road  from  Lake  Superio*r  to  Puget  Sound  by 
way  of  the  valley  of  the  Columbia  River,  as  indicated  on  the 
map  forwarded  to  the  secretary  of  the  interior  by  said  company 
on  March  6,  1865,  and  is  within  forty  miles  of  the  line  selected 
as  the  main  line  of  its  road  down  the  Columbia  River  to  Puget 
Sound,  as  indicated  on  said  map  file<l  with  the  secretary  of  the 
interior  on  August  13,  1870,  and  is  within  forty  miles  of  the 
line  of  the  road  as  definitely  located  and  now  constructed  from 
Kalama  to  Tenino  and  Tacoma  on  Puget  Sound.  The  road  as 
constructed  from  Tacoma  to  Portland  runs  for  about  half  its 
distance  by  way  of  the  valley  of  the  Columbia  River  to  Port- 
land, the  whole  length  of  the  said  portion  of  the  road  being 
one  hundred  and  five  miles.  After  the  withdrawal  by  the 
secretary  of  the  interior  of  said  lands,  in  the  interest  of  the 
Northern   Pacific   Railroad   Company,   on   August   13,  1870, 
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the  land  departnient  at  Washingtou  and  the  department  of  tiie 
interior  refused  all  applications  for  settlement,  north  of  the  Co- 
lumbia River,  within  the  limits  of  the  said  grant  to  the  Northern 
Pacific  Railroad  Company,  until  the  ninth  day  of  November, 
1885.  The  tract  of  land  in  quoj^tion,  together  with  other  lands 
was  liste<l  by  the  Northern  Pa<*ific  Rail  mad  Company,  on 
March  31,  1885.  On  November  9,  1885,  the  general  land 
office  rejected  the  said  list,  inchuling  the  land  in  question,  so 
made  by  the  Nortliern  Pacific  Railroad  Company;  and  on 
Octol)er  29,  1887,  the  department  of  the  interior,  on  appeal 
affirmed  the  rejection.  The  land  in  question  had  been  with- 
drawn from  sale  by  the  land  department,  and  the  Northern 
Pacific  Railroad  Company  had  definitely  located,  constructed, 
and  put  in  operation  its  road  from  Kalama  to  Tacoma,  at 
the  time  it  executeil  by  its  trustees  its  deed  to  said  land  iu 
question  to  J.  B.  Montgomery,  the  grantor  of  the  defendant 
Kinney.  In  1870  there  was  a  corjwration  existing  in  Oregon, 
organized  for  the  purpose,  as  expresse<l  iu  its  articles  of  incor- 
poration, of  building  a  railroad  from  Portland,  Oregon,  through 
the  Wallamet  valley,  to  the  southern  boundary  of  the  state. 
An  act  of  Congress  was  passed  May  4,  1870,  granting  lands  to 
this  company  to  aid  in  (he  construction  of  a  road  from  a  point 
near  Forest  Grove,  on  its  road  to  the  southern  boundary  of  the 
state,  to  Astoria,  tliis  not  being  a  part  of  the  road  designated 
in  its  articles  of  incorporation.  (16  Stats.  94.)  The  Oregon 
Central  Railroad  Company  filed  its  acceptance  of  the  grant 
May  4,  1870,  and  its  map  of  definite  location  from  Astoria  to 
Castor  Creek,  near  Forest  Grove,  on  January  31,  1872,  but  it 
has  constructed  no  part  of  this  line  so  located.  The  land  in 
question  lies  within  twenty  miles  of  the  line  indicated  in  this 
map  of  location,  but  it  is  on  the  north  side  of  the  Columbia 
River,  in  Washington  Territory,  now  a  state.  On  January  31, 
1885,  Congress,  for  failure  to  build  the  road,  passed  an  act 
declaring  the  said  grant  to  the  Oregon  Central  Railroad  Com- 
pany forfeited.     (23  Stats.  206.) 

ilr.  Louis  X.  McArihur,  United  States  Attorney. 

Mr,  Rufus  Mallory,  for  defendants. 
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Sawyer,  Circuit  Jiid<;^e  {after  stating  the  facts  as  above).  The 
language  of  the  act  authorizing  the  Northern  Pacific  Railroad 
Company  to  construct  a  railroad  is :  "  Said  corporation  is  liereby 
authorized  and  empowered  to  lay  out,  locate,  construct,  furnish, 
maintain,  and  enjoy  a  continuous  railroad  and  telegraph  line, 
with  the  appurtenances,  namely,  beginning  at  a  point  on  Lake 
Superior,  in  the  state  of  Minnesota,  or  Wisconsin;  thence  west- 
erly by  the  most  eligible  railroad  route,  as  siiall  be  determined 
by  said  company,  within  the  territory  of  the  United  States,  on 
a  line  north  of  tlie  forty-fiftii  degree  of  latitude,  to  some  point 
on  Puget's  Sound,  with  a  branch,  via  the  valley  of  the  Columbia 
River,  to  a  point  at  or  near  Portland,  in  tiie  state  of  Oregon, 
leaving  the  main  trunk-line  at  the  most  suitable  place,  not  more 
than  three  hundred  miles  from  its  western  terminus.'^  (13  Stats. 
366.) 

The  controlling  question  presented,  is,  whether,  upon  reaching 
the  Columbia  River,  instead  of  crossing  the  Cascade  Mountain 
Range  between  the  Columbia  and  Puget  Sound,  upon  finding  a 
more  eligible  route  for  its  road,  tiie  company  with  its  road  could 
follow  down  the  Columbia  River  valley  to  and  past  Portland, 
cross  over,  and  go  nortli  to  Puget  Sound,  thereby  altogether  dis- 
pensing with  its  branch  to  Portland.     In  my  judgment  it  was 
fully  authorized  to  do  so.     The  object  of  Congress  was  to  have 
a  railroad  constructed  from  some  point  on  Lake  Superior,  to 
some  point  on  Puget  Sound,  and  ujyon  the  most  elujihle  ronie. 
No  survey  had  yet  been  made  in  such  manner  as  to  determine 
the  most  desirable  route.     It  was  probably  supposed  that  some 
reasonably  practicable  route  might  be  found  over  the  mountain 
range,  and  in  that  case  it  would  probably  be  adopted.     In  that 
case  also,  it  wDuld  be  important  to  have  a  connection  with  Port- 
land, the  largest  town  in  this  new  northwest.     But  Congress 
put  no  such  limitation  as  to  the  route  up>n  the  corporation. 
The  language  of  the  act  is  broad  and  compreiiensive,  with  but  the 
few  limitations  expressed,  and  Congress,  doubtless,  expressed  the 
Hmitations  as  it  intended  them  to  be.     It  authorized  the  cor- 
poration to  "lay  out,  locate,  and  construct  ....  a  continuous 
road."     It  was  limited  as  to  its  beginning  to  some  point  on 
Lake  Superior,  but  it  might  be  in  either  Wisconsin,  or  Miune- 
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sota,  leaving  the  largest  discretion  in  the  company  to  determine 
the  starting-point.  Having  determined  this  point,  the  road 
was  to  run  "thence  westerly  by  the  most  eligible  railroad  route, 
as  shall  be  determincnl  by  the  company."  But  it  is  to  Ix; 
"within  the  United  States,"  and  "on  a  line  north  of  the  forty- 
fifth  degree  of  latitude,  to  some  point  on  Puget  Sound."  These 
were  the  only  limitations  put  upon  the  company ^s  authority  to 
locate  its  road.  The  cor|X)ration  was  to  select  the  terminus  on 
the  sound,  as  well  as  the  point  of  commencement.  It  was  to 
select  the  "most  eligible  railroad  route,"  and  the  question  of 
eligibility  is  to  "be  determined  by  said  company,"  within  the 
prescribed  limits.  It  would  be  difficult  to  confer  this  authority 
in  more  specific,  comprehensive  terms.  The  company  selectetl 
the  route  which  appeared  to  it  to  l>e  most  eligible,  after  actual 
survey.  It  located  its  eastern  terminus  on  Lake  Superior,  theu 
ran  its  route  in  a  westerly  direction  to  the  Columbia  River,  down 
that  river,  through  Portland  to  Kalama,  on  the  Columbia,  then 
up  the  valley  of  another  river  to  a  point  on  Puget  Sound. 
This  route,  from  the  point  selected,  on  Lake  Superior,  to  the 
point  selected  on  Puget  Sound,  fulfilled  all  the  requirements  of 
the  act  of  Congress.  It  ran  in  a  westerly  direction,  from  Lake 
Superior  to  Puget  Sound;  it  was  the  route  "determined  by  said 
company"  after  thorough  examination  to  be  "the  most  eligible.'^ 
It  was  all  "  within  the  territory  of  the  United  States,"  and  was 
"on  a  line  north  of  the  forty-fifth  degree  of  north  latitude,"  all 
the  way  to  the  "point  on  Puget  Sound."  The  line  selectal, 
therefore,  in  every  particular  fulfilled  all  the  requirements  ami 
conditions  of  the  statutory  grant.  It  is  true  that  the  selection 
of  the  line  obviated  the  necessity  of  building  a  branch  to  Port- 
land, as  the  main  line  itself  adopteil  carried  the  road  to  and 
through  Portland.  Both  objects  of  Congress  were  accomplished 
by  one  main  line,  no  longer  than  a  main  line  on  the  other  route 
and  the  branch  together,  if  .o  long.  But  the  companv  did  not 
obligate  Itself  to  build  a  branch  road  to  Portland  at  all.  It 
snnply  had  the  right-an  option  -to  do  so  had  it  been  necessary 
or  desirable.  So,  as  there  was  water  communication  between  the 
pomt  where  the  main  line  thus  selected  struck  the  Columbia 
River  and  Portland,  and  there  was  less  need  for  haste  oo  this 
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section,  in  the  construction  of  the  road,  the  company  found  it 
more  advantageous,  economical,  and  speedy  to  build  the  road 
on  the  two  ends  from  Lake  Superior,  to  the  Columbia,  and  from 
Portland  to  the  sound,  so  those  divisions  of  the  road  were  first 
built  and  completed.  If  the  company  has  failed  to  construct 
the  division  between  Portland  and  the  point  where  the  eastern 
division  intersects  the  Columbia  River,  it  is,  doubtless,  for 
the  reason,  that,  while  it  was  expending  its  energies  and  re- 
sources in  the  construction  of  these  two  divisions,  eastern  and 
western,  another  company  stepj)ed  in  and  built  the  road  up  the 
Columbia  River  from  Portland  to  a  junction  w'ith  the  divisions 
of  the  road  extending  from  Lake  Superior  to  the  Columbia, 
It  seems  clear  that  the  company  was  authorized  by  the  act  of 
Congress  to  locate  its  main  line  as  it  did.  I  do  not  think  the 
authority  to  construct  a  branch  by  the  valley  of  the  Columbia 
to  Portland  is  any  limitation  of  the  right  of  the  company  to 
select  what  it  deemed,  upon  examination,  to  be  the  most  eligible 
line  for  its  main  road,  within  the  limits  expressly  designated. 
It  is  not  a  limitation  in  terms,  and  it  would  be  a  strained  con- 
struction to  infer  such  a  limitation  from  language  so  indefinite, 
where  the  other  provisions  of  the  act  are  so  explicit.  It  simply 
is  a  grant  of  a  right  to  make  a  branch,  also,  had  it  been  neces- 
sary or  desirable. 

And  Congress  itself,  in  its  resolution  of  May  31, 1870,  before 
any  location  by  the  Oregon  Central  Railroad  Company  (16  Stats. 
378),  recognized  and  approved  this  location  of  the  main  line  as 
having  been  properly  made,  after  it  had  been  adopted  by  the 
company,  that  resolution  "authorizing  the  Northern  Pacific 
Railroad  Company  io  issue  its  bonds  for  the  construction  of  its 
road  and  to  secure  the  same  by  mortgage,  and  for  other  pur* 
poses."  This  resolution,  in  addition  to  empowering  the  com* 
pany  to  issue  bonds  and  mortgage  its  land,  also  authorized  it 
"to  locate  and  construct  under  the  provisions  and  with  the 
privileges,  grants,  and  duties  provided  for  in  its  act  of  incorpo^' 
ration  (the  said  act  of  1864)  its  main  road  to  Puget  Sound  via 
the  Columbia  River,  with  the  right  to  locate  and  construct  its 
branch  from  some  convenient  point  on  its  main  trunk-line 
iicroas  the  Cascade  Mountains  to  Puget  Sound/'    Could  ther^ 
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be  a  plainer  recognition  and  approval  of  the  location  of  the 
main  line  down  the  Columbia  River  as  having  been  properly 
made  under  the  provisions  of  the  incorporation  act?  This  is 
a  legislative  construction  of  the  act,  corresponding  to  that  given 
to  it  by  the  corporation.  At  all  events  it  confirms  the  locations, 
and  confirmation  relates  back  to  the  date  of  the  location  and 
even  to  the  date  of  the  act.  I  feel  no  hesitation  in  saying  that 
the  location  was  legally  and  projKjrIy  made  under  the  act,  and 
if  not,  that  this  resolution  confirms  it.  The  grant,  then,  dates 
from  July  2,  1864. 

The  first  map  of  general  location  of  this  portion  of  the  line 
was  filetl  in  the  interior  department  in  March,  1865.  True  the 
secretary  of  the  interior  did  not  on  this  occasion  give  notice  of 
a  withdrawal  of  the  lanils  from  pre-emption  sale,  etc.  But 
then  the  statute  did  not  require  him  to  do  so.  But  section  6 
provides  that  "the  President  of  the  United  States  shall  cause 
the  lands  to  be  surveyetl  for  forty  miles  in  width  on  both  sides 
of  the  entire  line  of  said  road,  after  the  general  route  shall  be 
fixed  and  as  fast  as  may  be  required  by  the  construction  of  said 
railroad,  and  the  odd  sections  of  land  hereby  granted  shall  not 
be  liable  to  sale,  or  entry,  or  pre-emption  before  or  after  they 
are  surveyed,  except  by  said  company,  as  provided  in  this  act" 
Thus  the  act  itself  withdrew  the  lands  upon  the  filing  of  the 
map  or  "after  the  general  route  shall  have  been  fixed,^'  which 
was  done  by  the  filing  of  the  map  of  tlie  route  selected.  The 
company,  by  filing  the  map,  had  indicated  its  line,  and  the 
grant,  before  uncertain,  now  became  certain,  and  attached  to 
the  odd  sections  of  the  land  within  the  forty-mile  limit.  No 
notice  was  required  to  be  given  by  the  secretary.  {BiUlz  v. 
Northern  Fac.  Co.  119  U.  S.  55 ;  Denny  v.  Dodson,  13  Sawy.  84.) 
But  if  notice  had  been  provided  for,  the  failure  of  the  secretary 
to  act  would  not  have  affected  the  rights  of  the  company  after 
it  had  performed  its  part.  The  neglect  of  the  secretary  of  the 
interior  would  not  impair  the  company's  rights.  (  Van  Wyck 
V.  Knevals,  106  U.  S.  366.)  And  in  this  case,  as  we  have  seen, 
<*  after  the  general  route  shall  be  fixed,"  the  odd  sections  are 
not  liable  to  grant  to  any  other  party,  and  the  general  route 
was  fi^\ed  within  the  meaning  of  the  act  on  the  filing  of  the 
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map  in  March,  1865.  Another  map,  designating  the  same  line, 
was  filed  August  13,  1870,  upon  which,  upon  the  same  day,  the 
secretary  of  the  interior  formally  withdrew  tlie  lauds,  and  issued 
his  notice,  and  the  road  was  actually  constructed  and  completed 
on  this  line  in  the  years  1871, 1872,  and  1873^  The  title,  there- 
fore, became  indefeasible,  the  conditions  subsequent  as  to  this 
part  of  the  line  having  been  fully  performed.  The  grant  to  the 
Oregon  Central  Railroad  Company  was  not  made  till  May  4, 
1870,  long  after  the  grant  to  the  Northern  Pacific  Company, 
and  the  filing  of  its  first  map  of  general  location.  And  it  did 
not  file  its  map  of  location  till  January  31,  1872,  when  for  the 
first  time  it  became  definite.  This  wa#loug  after  the  filing  of 
its  second  map  by  the  Northern  Pacific  Company,  and  long 
after  the  passage  of  the  resolution  of  Congress  of  May  31, 
1870,  recognizing  and  approving  the  location  of  its  main  route 
via  the  Columbia  River,  and  adjacent  to  the  land  in  questiouj; 
and  if  there  was  any  defect  before,  the  approval'  operated  by 
relation  and  took  effect  from  the  date  of  the  first  act,  and  the 
location  under  it.  Besides  the  Oregon  Central  Railroad  Com- 
pany never  built  the  branch  of  its  road,  or  any  part  of  it,  and 
Congress  passed  an  act  declaring  its  right,  whatever  it  was,  for- 
feited, on  January  31,  1885.  The  grant  to  the  Northern  Pacific 
Railroad  Company,  therefore,  first  attached,  and  there  was  noth- 
ing left  ujK)n  which  the  grant  to  the  Oregon  Central  could  operate, 
either  at  the  date  of  the  filing  of  its  map  of  location  in  Janu- 
ary, 1872,  or  at  the  date  of  the  granting  act,  May  4,  1870.  It 
does  not  appear  that  the  Northern  Pacific  Railroad  Company 
ever  accepted  or  acted  under  the  joint  resolution  of  April  10, 
1869  (16  Stats.  577),  and  it  is  understood  that  it  did  not,  but 
declined  to  accept  it.  There  is  no  presumption  without  evidence 
that  it  did  accept  any  rights  under  it. 

The  grant  to  the  Northern  Pacific  Railroad  Company  was  a 
grant  in  prcesenii,  subject  only  to  be  defeated  by  a  failure  to 
perform  the  conditions  subsequent,  and  by  proper  proceeding 
taken  on  the  part  of  the  United  States  to  divest  the  title  and 
revest  it  in  the  government.  But  the  conditions  having  been 
fully  complied  with,  so  far  as  this  portion  of  the  road  was  con- 
cerned, the  title  has  now  become  perfect  and  indefeasible.     The 
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title  is  now,  and  it  was  at  the  time  of  the  cutting  of  the  timber 
in  question,  perfect  in  the  defendant  Kinney,  the  holder  of  the 
title  of  the  grantee  of  Northern  Pacific  Railroad  Company. 

As  to  the  last  point,  I  have  recently  gone  over  the  whole 
subject  in  the  case  of  Francoeiir  v.  Neichoiise,  ante,  page  351, 
and  cited  the  numerous  authorities  on  the  points  decided  to 
which,  and  the  authorities  therein  cited,  reference  is  made  with- 
out going  over  the  sul)ject  again.  See,  also,  the  opinion  of 
Mr.  Justice  Field  in  Denny  v.  Dodson,  13  Sa wy.  69,  and  the 
opinion  of  this  court  in  United  States  v.  Dalles  M.  Road  Co, 
ante,  page  387. 

The  result  is,  that  the  plaintiffs  had  no  title  to,  or  interest  in 
the  land  in  question,  at  the  time  of  the  timber  cutting  com- 
plained of,  and  there  must  be  judgment  for  defendants.  It  is 
so  ordered.  Let  the  finding  of  fact  be  in  accordance  with  the 
statement  preceding  this  opinion,  and  in  the  stipulation  of  the 
parties,  as  to  the  facts,  on  file  in  the  case. 


Walrath  v.  Pacific  Pa  v.  Co. 
Consolidated  Bituminous  Rock  Co.  t?.  Walrath. 

CiBcurr  CouBT,  Northebn  District  of  CAUFOB^nA. 

March  4, 1890. 

1.  Patents  for  Inventions— Extent  of  Claim— Process  for  Working  As- 

PHALTCM.  —  Held,  on  the  evidence  adduced,  that  lett<er8  patent  No.  819,125,  for 
a  process  of  working  and  UHiug  asphaltnm,  granted  to  Jndson  Rice,  Andrew 
Bteiger,  and  Isaac  L.  Thnrber^  on  June  2,  1885,  are  valid ;  bnt  must  be  limited 
to  a  process  in  which  the  bitnminoos  material  is  placed  in  a  vessel  with  water 
and  tile  two  are  boiled  together,  during  which  process  steam  is  generated  from 
the  water,  and  permeating  the  bituminous  material  disintegrates  it,  the  claim  of 
the  patent  being  in  effect  a  claim  for  the  use  of  water  and  steam  combined. 

2.  Idem— Prior  State  of  Art — Process  fob  Working  Bititminods  Sand-bockI 

—  Held,  on  the  evidence  adduced,  that  letters  patent  No.  842,852,  for  a  paving, 

roofing,  and  building  compound,  granted  to  Austin  Walrath  on  June  1, 1S86,  are 

valid ;  but  in  view  of  the  state  of  the  art,  must  be  limited  to  a  process  in  which 

the  bituminous  material  is  placed  alone  in  one  vessel,  and  steam  is  generated  in  | 

another  and  distinct  vessel,  and  conveyed  therefrom  by  a  pipe  into  the  mass  of 

bituminous  material,  so  that  said  steam  will  permeate  and  thereby  disintegrate 

the  bituminous  materiaL 

Before  Sawyer,  Circuit  Judge. 
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Bill  for  the  infringement  of  two  letters  patent,  one  numbered 
319,125,  granted  to  Judson  Rice,  Andrew  Steiger,  and  Isaac 
L.  Thurber,  oa  June  2,  1885,  entitled  "Process  of  Working 
and  Using  Asphaltura,"  and  the  other  numbered  342,852, 
granted  to  Austin  Walrath,  on  June  1,  1886,  entitled  "Paving, 
Roofing,  and  Building  Compound."  The  material  portions  of 
the  specification  of  the  first  patent  are  as  follows:  — 

"There  are  large  bituminous  deposits  in  California  known  as 
'asphaltura,'  which  is  used  for  various  purposes,  but  principally 
for  roofing  buildings,  in  paving  streets  and  sidewalks,  and  for 
basement  flcors.  The  only  process  for  working  asphaltum 
heretofore  in  use  has  been  to  heat  it  in  an  open  iron  receptacle 
with  coal-tar  or  some  oily  substance  or  ingredient,  and  when  in 
a  liquid  state  to  mix  it  with  gravel  or  coarse  sand,  and  subject 
the  combination  to  an  intense  heat  until  thoroughly 'cooked/ 
and  then  to  apply  it  in  a  dissolved  or  liquid  state  to  the  uses 
for  which  it  was  intended.  By  this  process  the  natural 
qualities  of  the  asphaltum  were  destroyed,  the  action  of  the  fire 
volatilizing  and  evaporating  portions  of  its  valuable  constitu- 
ents, rendering  it  brittle  and  porous,  and  when  exposed  to  the 
heat  of  the  sun,  or  to  moisture  of  any  kind,  it  would  crumble 
and  decompose.  The  object  of  our  invention  is  to  prepare 
asphaltum  for  the  purposes  of  roofing  buildings,  for  paving 
streets  and  sidewalks,  for  basement  floors,  and  all  other  pur- 
poses for  which  it  is  now  commonly  used  by  a  new  process 
heretofore  unknown  or  used,  and  to  preserve  the  natural  elastic 
and  adhesive  properties  contained  in  asphaltum  in  its  native 
state  without  the  addition  of  coal-tar,  oil,  or  any  other  oily 
substance  whatever,  and  to  reduce  the  expense  of  handling  it. 
To  carry  out  our  invention,  we  take  the  asphaltum  in  its  native 
state  and  soften  or  dissolve  it  by  the  aid  of  hot  water,  steam, 
or  superheated  steam,  and  when  dissolved  or  in  a  plastic  state 
to  apply  it  to  the  uses  for  which  it  is  intended.  We  then  press 
it  with  a  heavy  iron  or  rollers  heated  for  that  pur|X)se,  but  not 
to  a  temperature  that  would  burn  the  material,  which  gives  it 
a  smooth  surface  and  renders  it  compact  and  solid.     When  the 
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asplmltum  is  dissolved  or  softened  by  our  process,  clean  sand 
may  be  added,  if  desired,  to  give  it  the  proper  consistency;  but 
without  the  addition  of  sand  or  other  ingredient  we  can  also 
use  asphaltum  by  our  process  for  making  floor  tiling  by  placing 
the  material  in  moulds  and  subjecting  it  t(\  pressure  which 
gives  it  a  firm,  solid  form  with  a  smooth  surface,  which  is  sus- 
ceptible ot  a  fine  j)olish.  In  our  process  of  working  asphaltum 
we  use  an  ordinary  steam-boiler  for  supplying  the  hot  water, 
steam,  or  superheated  steam,  and  a  close  or  oi)en  vessel,  stirring 
by  hand  or  by  machinery.  Having  fully  described  our  inven- 
tion, what  we  claim  as  new,  and  desire  to  secure  by  letters 
patent  of  the  United  Statas,  is:  The  process  of  preparing  roof- 
ing and  paving  material,  consisting  in  the  following  steps: 
Firsty  softening  pure  native  asphaltum  by  the  applicjxtion  of  hot 
water  or  steam  thereto;  and  secondly ,  pressing  it  under  heated 
rollers  or  other  heated  irons,  substantially  as  and  for  the  pur- 
pose set  forth." 

The  material  portions  of  the  specification  of  the  second  patent 
are  as  follows:  — 

"My  invention  has  for  its  object  the  production  of  a  new 
pavement,  roofing,  and  building  material  or  compound  which 
possesses  in  a  superlative  degree  all  those  qualities  which  are 
recognized  as  being  necessary  in  material  to  be  used  for  those 
purposes.  The  base  of  my  compound  is  a  new  natural  product 
which  has  recently  been  discovered  near  Santa  Cruz,  in  Cali- 
fornia. This  substance  or  material  is  found  in  the  shape  of  a 
deposit  or  mine,  and  is  called  'bituminous  sand-rock,'  and  no 
other  deposit  of  such  material  has  ever  been  discovered  within 
my  knowledge.  Tlie  material  or  substance  seems  to  have  once 
been  a  sandstone,  but  by  some  process  of  nature  it  became  satu- 
rated with  j)etroleum  oil,  and  possibly  other  substances,  so  that 
in  its  crude  state  it  presents  a  dark,  granular  appearance.  It 
is  tough,  flexible,  and  tenacious,  and  has  a  strong  smell  of 
petroleum.  By  subjecting  it  to  heat  the  oil  can  be  driven  off, 
and  it  then  becomes  hard,  like  iron,  and  upon  the  application 
of  fire  to  this  iron-like  substance  gases  escape,  which  burn 
with  a  blue  flame,  leaving  nothing  but  sand  as  a  residue.  To 
manufacture  my  paving,  roofing,  and  building  compound,  I 
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take  this  bituminous  sand-rock  and  heat  it  by  means  of  steam 
in  a  suitable  vessel,  which  may  be  either  open  or  closed. 
When  sufficiently  softened  by  the  steam,  it  will  be  in  a  semi- 
liquid  condition,  so  that  it  can  be  spread  by  suitable  raking 
implements  in  a  thin  course  or  layer  over  the  surface  to  be 
paved  or  roofed.  I  then  roll  and  smooth  it  down  with  heated 
irons  until  it  has  become  firm,  and  until  the  water  which  it  has 
taken  up  from  the  steam  and  the  volatile  part  of  the  oil  have 
evaporated,  which  will  leave  a  firm,  hard,  but  elastic  surface 
that  will  wear  a  great  length  of  time.  For  building  purposes, 
and  for  one  class  of  paving,  I  convert  the  bituminous  sand- 
rock  into  bricks  or  blocks  of  the  desired  size.  In  this  case  I 
treat  the  sand-rock  with  steam,  as  above  specified,  and  in  addi- 
tion I  add  some  earthy  or  mineral  substance — such  as  sulphate 
or  carbonate  of  lime — so  as  to  give  it  density  and  body,  and 
then  I  subject  it  to  pressure  in  moulds,  thus  forming  blocks  or 
bricks,  which  can  be  used  for  paving  or  building  purposes. 
Having  thus  described  my  invention,  what  I  claim,  and  desire 
to  secure  by  letters  patent,  is:  — 

"1.  The  process  of  treating  bituminous  sand-rock  with 
steam,  for  the  purpose  above  described. 

"2.  The  process  of  forming  pavements  or  roofs  of  bitumi- 
nous sand-rock,  which  consists  in  softening  the  rock  by  treating 
it  with  steam  and  rolling  or  ironing  it  with  hot  irons  to  a  firm 
surface,  substantially  as  described. 

"3.  Bricks  or  blocks  for  paving  and  building  purposes,  com- 
pose<l  of  bituminous  sand-rock  softened  by  steam  and  mixed 
with  earthy  or  mineral  substances,  and  subjected  to  pressure  in 
moulds,  substantially  as  described. 

"4.  A  paving  composition  consisting  of  bituminous  sand- 
rock  softened  by  steam,  substantially  as  described." 

Messrs.  Saivener  &  Booney  for  complainant  in  first  case,  and 
respondent  in  second  case. 

Mr.  M.  A.  WheatoTif  for  respondent  in  first  case,  and  com- 
plainant in  second  case. 

Sawyer,  Circuit  Judge  {prally).  I  have  examined  these  two 
cases  with  care.     The  first  case  is  a  suit  by  Walrath  to  restrain 
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the  Pacific  Paving  Company,  the  defendant  in  that  suit,  from 
infringing  upon  his  letters  patent  for  a  process  of  treating  bitu- 
minous sand-rock  for  paving  puri>oses.  The  second  suit  is  a 
counter-suit  which  was  instituted  by  the  Consolidated  Bitumi- 
nous RfKjk  Company  against  Walrath,  charging  him  with  in- 
fringing upon  certain  prior  patents  of  which  it  is  the  assignee. 
Both  cases  are  represented  by  the  same  counsel  and  both  have 
been  submitted  on  the  testimony  taken  in  the  first  case.  Tbe 
Walrath  jiatent  purports  to  be  a  patent  for  treating  bituminous 
sand-rock  for  paving  pur})oses,  while  the  other  speaks  only  of 
asphaltum.  It  is  evident,  however,  that  both  patents  refer  to 
the  same  material,  because  both  parties  use  the  same  material 
from  the  same  mine.  And  it  was  not  inconsistent  w*ith  this 
interpretation  that  the  elder  patent  refers  to  the  material  as 
&s])haltum,  since  it  is  shown  that  it  actually  contains  asphaltum, 
as  one  of  its  component  parts. 

Upon  examination  I  think  both  of  these  patents  are  valid, 
since  the  process  described  in  them  are  different.  Both  patents 
refer  to  steam  as  the  effective  agent  for  reducing  the  material, 
but  the  patentees  produce  the  steam  and  utilize  it  in  a  different 
manner.  In  the  prior  patent  owned  by  the  Consolidated  Bitu- 
minous Rock  Company,  the  water  is  poureil  into  the  kettle  with 
the  material  to  be  dissolved  and  both  are  boiled  together.  Dur- 
ing the  boiling  steam  is  generated,  which  passes  up  through  the 
bituminous  material  in  the  kettle  partly  dissolving  it,  and  the 
water  is  got  rid  of  in  part  in  this  way.  In  this  elder  patent 
the  claim  covers  the  use  of  both  water  and  deam,  and  this  is  the 
process  the  patentee  of  that  patent  used.  They  never  used  any 
other  until  after  Walrath  obtained  his  patent  and  commenced 
to  use  his  process.  I  think  the  process  covered  by  this  elder 
patent  is  a  patentable  process,  and  I  think  the  patent  is  good 
and  covers  Vie  use  of  steam  generated  in  tliai  mode,  Tlie  subse- 
quent patent  to  Walrath  is  also  for  an  improvement  in  processes 
for  treating  bituminous  sand-rock.  Instead  of  putting  the  ma- 
terial in  water  and  boiling  the  two  together,  thereby  generating 
tlie  steam  in  the  same  vessel,  he  generates  the  steam  in  a  separate 
boiler  or  vessel,  and  dispenses  with  the  use  of  water  in  the  same 
kettle  or  vessel,  which  seems  to  be  an  improvement.     It  must 
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be  an  improvement  because  the  patentees  of  the  prior  patent 
adopted  tliis  latter  mode  and  proceeding  after  Walrath  had 
demonstrated  its  value.  I  think,  therefore,  there  must  be  a 
decree  in  lx)th  cases,  in  the  one  case  a  decree  enjoining  the 
defendant  Walrath  from  using  steam  in  the  mode  applied  by 
the  patentee  of  the  prior  patent,  and  in  the  other  case,  viz., 
Wdlruth  V.  Pacific  Paving  Company^  I  tliink  Walrath  lias  a 
valid  patent  for  the  improvement  in  generating  isteam  in  an  otU-- 
aide  vessel  and  conveying  tlie  steam  alone  to  the  material  to  be 
dissolved, 

Mr.  Boone,  Did  your  honor  take  notice  of  the  fact  that  there 
was  a  license;  that  the  Walrath  Company  had  a  license  to  use 
the  prior  patent? 

The  Court,  I  do  not  think  Walrath  infringed  while  he  had 
that  license.  It  is  only  what  he  iuis  done  since  the  expiration 
of  that  license. 

Mr,  Boone,  What  he  has  done  since  then  by  boiling  the 
material  with  water  in  an  open  kettle  and  generating  steam  in 
that  way? 

The  CouH.     Yes. 

Mr,  Wheaton,  Is  it  intended  to  limit  the  decree  to  the  use 
of  the  open  vessel  ? 

The  Court,     No ;  either  open  or  closed. 

Mr.  Boone.  In  the  first  patent  issued  to  Judson  and  Rice 
they  practiced  it,  and  they  never  used  it  in  any  other  way  except 
in  an  open  kettle,  until  Mr.  Walrath  patented  it  and  used  his 
process  of  generating  steam  outside. 

The  Court.  They  do  not  limit  tlieir  claim  to  an  open  kettle. 
They  put  the  material  in  tiie  kettle  and  boil  it  and  generate  the 
steam  in  the  same  vessel.  That  is  tiieir  invention.  I  do  not 
suppose  it  matters  whether  the  kettle  was  open  or  closed. 

Mr.  MTieaton,  In  the  Walrafh  Case  the  complaint  does  not 
charge  an  infringement  before  the  bringing  of  the  suit.  I  sup- 
pose an  injunction  follows  in  that? 

Uie  Court,  Then  there  is  no  occasion  for  anything  but  an 
injunction. 

Mr,  Boone,     We  asked  for  an  accounting. 

The  Court,     There  is  no  occasion  for  an  accounting  in  the 
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Wdlrath  Case  if  the  complaint  shows  that  the  defendant  in  that 
case  had  only  threatened  to  use  the  process. 

Mr,  Boone,     All  we  ask  for  is  an  injunction,  that  is  sufficient. 

Hie  Court     Very  well. 

3fr.  Wheaton,  I  presume  both  parties  have  contracts  on 
hand  and  I  ask  that  tlie  injunction  be  suspended  thirty  days. 

3Ir,  Boone.     We  have  no  objection. 

The  Court  Very  likely  you  will  be  able  to  arrange  it  among 
yourselves  when  you  find  out  what  your  rights  are.  That  is 
the  main  proposition,  to  ascertain  your  rights. 


United  States  v,  Terry. 

District  Coubt,  Nobthebn  District  of  Calitobnia. 

Mabch  11,  1890. 

1.  RxsisTiiYa    Officxb — **K5fowiNOLT    AND   WiLFCLLT  " — iNflrrBucTiOK. — Where 

defendant,  under  indictnunt  for  renihting  an  officer,  aUeges  that  ahe  did  not 
knowingly  and  wilfully  rcvist  the  officer  in  the  execution  of  an  order  to  remove 
her  from  the  court-room,  for  the  reason  that  she  was  rendered  unconiiciouB  hj 
the  opinion  of  tho  court  then  being  pronounced,  the  jury  may  consider  the  fact 
that  she  entered  the  court-room  with  a  loaded  ravolver,  to  hear  the  decision  in  a 
case  to  which  she  was  a  party. 

2.  Idem.  — If  defendant  knew  the  order  for  her  removal  from  the  court-room  was 

directed  to  the  marshal,  it  is  immaterial  that  the  court  addressed  it  to  the  clerk 
if  he  immediately  changed  it  to  the  marshal. 

8.  Idem— Unnecbssaby  Fobce  and  Violence. — Any  unnecessary  force  or  violence 
used  by  an  officer  in  the  execution  of  an  order  to  remove  one  from  the  court- 
room may  be  resisted  by  force  sufficient  to  overcome  it. 

4.  Idem — Mabbied  Women  — Pbesimption.  — The  presumption  that  a  married 
w^oman  committing  a  misdemeanor  acts  under  coerciou  of  her  husband,  may  be 
overcome  by  circumstances  showing  that  he,  though  in  the  same  room,  exercised 
no  control  over  her. 

Before  Ross,  District  Judge. 

Indictment  against  Sarah  Althea  Terry  for  resisting,  by 
assaulting,  an  officer,  in  the  execution  of  an  order  to  remove 
her  from  the  court-room. 

Mr.  John  T.  Carey ,  and  Mr,  Davis  Loudetiack,  for  United 

Stattjs. 

Mr.  Patrick  Reddy,  and  Mr,  W.  W.  Foote,  for  defendant. 
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Roes,  J.  (charging  jury).  The  statute  upon  which  the  indict- 
ment in  this  case  is  founded  provides  that  "every  person  who 
knowingly  and  wilfully  obstructs,  resists,  or  op}X»ses  any  oflScer 
of  the  United  States  in  serving,  or  attempting  to  serve  or  exe- 
cute, any  mesne  process  or  warrant,  or  any  rule  or  order  of  any 
court  of  the  United  States,  or  any  other  legal  or  judicial  writ 
or  process,  or  assaults,  beats,  or  wounds  any  oflScer,  or  other 
person  duly  authorized,  in  serving  or  executing  any  writ,  rule, 
order,  process,  or  warrant,  shall  be"  punished  in  a  certain  pre- 
scribed way.  The  indictment  charges,  in  effect,  that  at  a  certain 
stated  time  and  place  the  defendant  knowingly,  wilfully,  and 
unlawfully  resisted,  obstructed,  and  opposed,  by  assaulting,  beat- 
ing, and  wounding  J.  C.  Franks,  at  the  time  being  United  States 
marshal  for  the  Northern  District  of  California,  in  the  execution 
of  an  order  then  and  there  made  by  the  United  States  circuit 
court  for  said  district,  addressed  to  the  said  marshal,  and  direct- 
ing him  to  remove  the  said  defendant  from  the  court-room  of 
said  court  because  of  her  gross  misbeimvior  therein. 

To  convict  the  defendant,  you  must  be  satisfied  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  order  made  by  the 
court,  and  referred  to  in  the  evidence,  directed  the  marshal  to 
remove  the  defendant  from  the  court-room,  and  that  in  the  exe- 
cution of  such  order  the  defendant  knowingly  and  wilfully 
resisted  the  marshal,  by  assaulting,  beating,  or  wounding  him. 
The  words  "knowingly"  and  "wilfully,"  employed  in  the  stat- 
ute defining  the  offense  with  which  the  defendant  is  charged, 
imply  that  she  must  have  known  that  the  order  directed  tho 
marshal  to  remove  her,  and,  knowing  such  fact,  that  she  deter- 
mined, with  a  bad  intent,  to  resist  him  in  its  execution.  It  is 
claimed  on  behalf  of  the  defendant  that  she  was  so  overcome 
by  the  opinion  of  the  court,  at  the  time  being  read,  as  to  render 
her  unconscious  of  the  making  of  the  order  for  her  removal, 
and  unconscious  of  her  subsequent  acts  in  the  court-room.  Of 
course,  if  she  was  really  unconscious  of  these  things,  she  should 
not  be  found  guilty  under  this  indictment.  But  you  are  to  look 
at  this  defense  as  reasonable,  sensible  men,  and  in  connection 
with  it  consider  the  testimony  going  to  show  that,  contrary  to 

law,  she  entered  the  court-room,  with  a  loaded  revolver  to  hear 
xrv.  Sawt.— 27.    . , 
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a  decitiiou  aanouuoeil  in  a  case  to  wliich  she  was  a  ]>artj,  and 
that  the  decision  of  the  eonrt  had  not  been  announced  at  tlie 
time  of  her  interruption  of  the  court,  and  the  making  of  the 
order  for  her  removal  from  the  room,  although,  from  what  had 
already  been  read,  what  it  would  be  may  have  become  apparent. 
It  is  also  proper  for  you  to  consider  in  the  same  connection  the 
declarations  referred  to  in  the  evidence  as  having  been  made  by 
the  defendant  concerning  her  conduct  on  the  occasion  in  ques- 
tion, as  also  every  other  fact  and  circumstance  given  in  evidence. 
Xo  amount  of  feeling  or  exasperation  or  resentment  can  be  held 
to  justify  her  acts,  or  to  warrant  you  in  finding  a  verdict  of  not 
guilty,  if  you  are  satisfied  beyond  a  reasonable  doubt  that  the 
order  was  given  to  the  marshal,  and  that  the  defendant  was 
aware  of  that  fact,  and  that  in  its  execution  by  the  officer  the 
defendant  knowingly  and  wilfully  resisted  him  by  any  or  all 
of  the  means  stated  in  the  indictment. 

Some  evidence  has  been  given  on  behalf  of  the  defendant, 
tending  to  show  that  the  order  of  the  court  directing  the  removal 
of  the  defendant  from  the  court-room  was  directed  to  the  clerk 
of  the  court,  instead  of  to  the  marshal.  If  the  court,  in  mak- 
ing the  order,  used  the  word  "clerk,^'  and  immediately  substi- 
tuted therefor  the  word  "marshal,"  and  the  defendant  knew 
that  the  order  was  addressed  to  the  marshal,  and,  so  knowing, 
wilfully  resisted  him  in  its  execution  by  any  or  all  of  the  means 
set  out  in  the  indictment,  then  and  in  that  case  you  are  instructed 
that  the  use  of  the  word  "clerk"  was  a  mere  slip  of  the  tongue, 
and  was  and  is  unim]X)rtant.  If,  however,  the  order  was  ad- 
dressed to  the  clerk,  and  not  to  the  marshal,  the  defendant  can- 
not be  convicted  under  this  indictment. 

An  officer,  in  the  execution  of  a  valid  order,  has  the  legal 
right  to  use  such  force  as  is  necessary  to  execute  it,  but  no  more. 
Any  unnecessary  force  or  violence  that  may  be  used  in  the  exe- 
cution of  such  order  or  process  is  without  authority  of  law; 
and  such  excess,  if  any,  may  be  lawfully  met  by  force  or  violence 
sufficient  to  overcome  it. 

Where  a  married  woman  commits  a  misdemeanor  in  the  pres- 
ence of  her  husband,  the  presumption  of  law,  nothing  to  the 
contrary  appearing,  is  that  she  acts  under  the  threat^  command, 
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or  coercion  of  her  husband ;  but,  it*  the  circumstances  are  such 
as  to  fihow  that  the  husband,  though  in  the  same  room  with  the 
defendant,  did  not  exercise  any  control  or  coercion,  but  that  the 
wife  was  the  active,  moving  party,  the  presumption  arising  from 
the  husband's  presence  will  be  removed  and  overcome. 

The  defendant  in  this  case,  like  the  defendant  in  every  other 
criminal  case,  is  by  the  law  presumed  to  be  innocent  of  the 
crime  charged  against  her.  Tlie  bunlen  of  proving  her  guilt 
rests  upon  the  prosecution,  and  this  must  be  done  beyond  a 
reasonable  doubt.  But  by  "reasonable  doubt"  is  not  meant  a 
mere  imaginary  or  possible  doubt,  but  such  a  doubt  as  arises 
out  of  the  evidence,  and  is  reasonable,  in  view  of  all  of  the 
facts  and  circumstances  of  the  case.  If,  afler  an  impartial  com- 
parison and  consideration  of  all  the  evidence,  you  can  candidly 
and  truthfully  say  that  you  are  not  satisfied  of  the  defendant's 
guilt,  you  have  a  reasonable  doubt;  but  if,  aft^r  such  impartial 
comparison  and  consideration  of  all  the  evidence,  you  can  truth- 
fully and  candidly  say  that  you  have  a  settled  conviction  of  her 
guilt,  such  as  you  would  be  willing  to  act  upon  in  the  more 
Aveighty  and  important  matters  relating  to  your  own  affairs,  you 
have  no  reasonable  doubt.  The  facts  of  the  case  are  for  you  to 
determine,  and  of  the  credibility  of  each  and  every  witness  you 
are  the  sole  and  exclusive  judges.  In  determining  the  credibil- 
ity to  be  given  to  witnesses  examined,  who  are  to  be  weighed, 
not  counted,  it  is  your  right  to  take  into  consideration  their 
interest  or  feeling  in  the  result  of  the  proceeding,  their  appear- 
ance and  deportment  while  being  examined,  the  probability  of 
the  truth  of  their  statements  as  compared  with  other  testimony 
given,  their  opportunities  of  observation  or  knowledge  of  the 
matters  to  which  they  have  testified,  their  friendly  or  unfriendly 
feelings  towards  the  respective  sides,  and  how  far  they  may  have 
been  contradicted.  Wliile  a  person  charged  with  crime  may 
testify  in  his  own  behalf,  he  is  under  no  obligation  to  do  so,  and 
his  failure  to  testify  does  not  create  any  presumption  against 
him.  You  should  not,  therefore,  indulge  in  any  presumption 
airainst  the  defendant  for  the  reason  that  she  did  not  testifv  as  a 
witness  in  her  own  behalf.  You  are  not  to  permit  your  minds 
to  be  diverte<l  from  the  real  issue  in  the  case  by  any  argument 
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or  arguments  of  counsel;  or  by  any  other  consideration.  So  far 
as  the  arguments  have  any  legitimate  bearing  upon  the  real 
issue,  you  should  give  them  the  consideration  and  weight  to 
Avhich  you  think  them  fairly  entitled.  Outside  and  beyond 
that,  it  is  your  duty  to  entirely  disregard  them.  If,  u[X)n  the 
whole  evidence,  you  are  satisfied  beyond  a  reasonable  doubt 
that,  at  the  time  and  place  charged  in  the  indictment,  the  court 
made  an  order  directing  the  marshal  to  remove  the  defendant 
from  the  court-room,  and  that  the  defendant  was  aware  of  that 
fact,  and,  knowing  it,  wilfully  resisted,  obstructed,  or  opposed 
the  marshal  in  the  execution  of  such  order  by  any  or  all  of  the 
means  set  out  in  the  indictment,  it  is  your  sworn  duty  to  retura 
a  verdict  of  guilty  as  charged.  Unless  you  are  so  satisfied,  you 
should  fiud  her  not  guilty. 


Southern  Pac.  R.  Co.  v.  Tilley  et  al. 

Same  t;.  Walker. 
Same  v.  Patterson  et  al. 

CiBcuiT  CouBT,  80UTHEBN  District  of  Califobxia. 

Mabgh  17,  1890. 

1.  PuBUO  Laxda  —  Donation  to  Railroad.  — 14  Statutes,  United  States,  292, 
granted  to  the  Soatliern  Pacific  Railroad  Company  certain  land,  and  provided 
that,  in  case  any  of  said  land  should  have  been  previouBly  diHpr>8ed  of,  the  com- 
pany should  select  other  land  in  certain  sections  in  lieu  thereof.  The  secretary 
of  the  interior  withdrew  such  sections,  but  afterwards  allowed  a  homesteader  to, 
enter  and  obtain  patent  to  a  part  of  one  of  them.  After  the  patent  had  issued, 
the  company  attempted  to  select  this  laud,  but  was  not  allowed  to  do  so.  Mtld, 
that  the  company  had  no  right  to  said  land  under  the  grant. 

*  Before  Ross,  District  Judge. 

In  equity. 

Mr.  Joseph  D,  Redding ,  for  complainant. 

Mr.  Joseph  11.  Call,  for  defendants. 

Ross,  J.     The  land  in  controversy  in  this  suit  having  been 
entered  by  the  defendant,  Tilley,  as  a  homestead,  and  a  patent 
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therefor  having  been  issiiwl  to  him  by  the  government,  the 
complainant  seeks  to  obtain  a  decree  that  the  title  thus  con- 
veyed is  held  in  trust  for  it.  Prior  to  the  year  18T4  the  land 
was  unsurveyed  public  land  of  the  United  States.  In  that 
year  it  was  surveye<l,  and  a  plat  of  the  survey  filed  in  the  local 
land  office.  The  source  of  the  complainant's  alleged  right  is 
the  grant  made  to  it  by  Congress  in  the  act  passed  July  27, 
1866,  entitled  *' An  act  granting  lands  to  aid  in  the  construction 
of  a  railroad  and  telegraph  line  from  the  states  of  Missouri  and 
Arkansas  to  the  Pacific  coast,  by  the  Southern  route,"  by 
which  act  the  Southern  Pacific  Railroad  Company  was  author- 
ized to  connect  with  the  Atlantic  and  Pacific  Railroad  at  such 
point  near  the  boundary  line  of  the  state  of  California  as  they 
should  deem  most  suitable  for  a  railroad  line  to  San  Francisco, 
and  subject  to  certain  conditions,  exceptions,  and  limitations, 
was  granted  every  alternate  section  of  public  land,  not  mineral, 
designated  by  odd  numbers,  to  the  amount  of  ten  alternate 
sections  {>er  mile  on  each  side  of  such  road,  to  which  the 
United  States  should  have  full  title,  not  reserved,  sold,  granted, 
or  otherwise  appropriated,  and  free  from  pre-emption  or  other 
claims  or  rights  at  the  time  such  road  should  be  designated  by 
a  plat  thereof  filed  in  the  office  of  the  commissioner  of  the  gen- 
eral land  office;  and  where,  prior  to  said  time,  any  of  said 
sections  or  parts  of  sections  should  be  granted,  sold,  reserved, 
occupied  by  homestead  settlerg,  or  pre-empted,  or  otherwise 
disposed  of,  the  act  provided  that  other  lands  should  **be 
selected  by  said  company  in  lieu  thereof,  under  the  direction 
of  the  secretary  of  the  interior,  in  alternate  sections,  and  desig- 
nated by  odd  numbers,  not  more  than  ten  miles  beyond  the 
limits  of  said  alternate  sections,  and  not  including  the  reserved 
numbers."     (14  U.  S.  Stats.  295.) 

The  exceptions  contained  in  the  act  need  not  be  particularly 
referred  to.  The  case  shows  that  the  Southern  Pacific  Com- 
pany acx?epted  the  grant,  complied  with  the  conditions  con- 
tained in  it,  and  in  subsequent  acts  upon  the  subject,  and  earned 
the  granted  lands.  All  of  the  land  embraced  in  the  primary 
or  twenty-mile  limits  of  the  grant  vested  in  the  company  on 
the  third  day  of  January,  1867,  which  was  the  day  the  map  of 
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definite  location  of  the  road  was  filed  in  the  office  of  the  com- 
missioner of  tlie  general,  land  office.  But  the  land  in  contro- 
versy in  this  suit  was  not  within  those  limits.  It  is  a  conceded 
fact  that  this  land  is  within  the  indemnity  or  lieu  limits  of 
the  grant.  With  ro8i>ect  to  land  thus  situated,  it  has  been 
repeatedly  decided  by  the  supreme  court  and  by  the  circuit 
courts  that  no  title  thereto  vested  in  the  railroad  com|>any  prior 
to  its  selection.  The  evidence  in  the  case  shows  that  the  com- 
plainant never  sought  to  select  the  land  in  dispute  until  Novem- 
ber 19,  1887.  On  that  day  it  embraced  it  in  its  indemnity  list 
No.  2,  and  tendered  to  the  officers  of  the  local  land  office  all 
proper  fees  for  selecting  and  listing  the  land,  and  securing  a 
patent  therefor.  The  officers  of  the  land  department  refused  to 
approve  the  selection;  the  reason,  doubtless,  being  that  the 
defendant,  Tilley,  had  theretofore  beeu  permitted  to  enter  the 
land  as  a  homestead,  ui>on  which  entry  a  patent  had  been 
issued.  Prior  to  the  homestead  entry,  however,  and  prior  to 
Tilley's  oo(.'upancy  of  the  land,  and  his  claiming  it  as  a  home- 
stead, which  occupancy  and  claim,  it  appears  from  the  evidence, 
commenced  June  28,  1870,  the  secretary  of  the  interior  made 
an  order  directing  the  commissioner  of  the  general  land  office 
*Ho  withhold  the  odd  sections  within  the  granted  limits  of 
twenty  miles  on  each  side  of  said  road,  as  shown  on  the  map  [of 
definite  location,  filed  January  3,  1867],  and  also  to  withdraw 
the  odd  sections  outside  of  the  twenty  miles,  and  within  thirty 
miles  of  each  side,  from  which  the  indemnity  for  lands  dis- 
posed of  M'i  thin  the  granted  limits  is  to  betaken '*    This 

order  was  made  March  27,  1867.  As  will  be  observed,  the 
order  was  to  "withdraw"  the  mid  sections  within  the  primary 
limits,  and  also  the  odd  sections  within  the  indemnity  or  lieu 
limits  of  the  grant.  "  Withdraw"  from  what?  Whether  from 
sale,  pre-emption,  or  homestead  entry,  or  from  all  of  these, 
does  not  expressly  appear  from  the  order.  In  Kansas  Pac^ 
By,  Co.  V.  Dunmeyef',  113  U.  S.  638,  the  supreme  court  said 
that  "in  the  terminology  of  the  laws  concerning  the  disposition 
of  the  public  lands  of  the  United  States,  each  of  these  words 
has  a  distinct  and  well-known  meaning."  But  the  intention 
of  the  order  doubtless  was  to  direct  the  withdrawal  of  the  landa 
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referred  to  in  it  from  any  and  every  mode  of  disposition ;  and 
such,  I  think,  is  its  true  interpretation.  But,  notwithstanding 
the  order,  the  secretary  permitted  the  defendant,  Tilley,  to  enter 
the  particular  piece  of  land  in  controversy  as  a  homestead, 
awarded  it  to  him,  and  caused  a  patent  therefor  to  be  issued  to 
him.  The  effect  of  all  this  is  the  question  for  decision,  and  it 
seems  to  me  to  be  of  easy  solution.  Had  the  complainant 
sought  to  select  the  land  in  questioii  under  its  grant  prior  to 
Tilley's  entry,  and  the  officers  of  the  land  department  had 
refused  to  approve  the  selection,  a  very  different  question 
would  be  presented.  But  here  there  had  been  no  attempt  on 
complainant's  part  to  select  the  land  at  the  time  of  Tilley^s 
entry,  or  at  the  time  it  was  awarded  and  patented  to  him ;  and 
as  the  land  was  within  the  indemnity  or  lieu  limits  of  the 
grant,  the  complainant  had  then  no  right  of  any  nature  to  that 
particular  piece  of  land.  Its  grant  could  only  be  attached  to 
it  by  selecting  it  under  the  direction  of  the  secretary  of  the 
interior.  Prior  to  such  selection  the  land  remained  public  land 
of  the  United  States.  It  is  true  the  order  of  withdrawal  made 
by  the  secretary  on  the  27th  of  March,  1867,  had  not  been  in 
terms  vacated,  but  the  secretary  had  the  same  power  to  vacate 
it  that  he  had  to  make  it;  and  when  he  permitted  Tilley  to 
make  his  entry,  and  awanled  the  land  in  question  to  him,  and 
issued  him  a  patent  therefor,  he,  in  effect,  annulled  the  order 
of  withdrawal  so  far  as  that  particular  piece  of  land  was  con- 
cerned. In  doing  so,  he  violated  no  vested  right  of  the  com- 
plainant, for  to  that  land  the  company  had  not  then  acquired 
any  right  of  any  nature.  It  had  not  selected  it,  and  might 
never  do  so.  There  was,  therefore,  no  legal  reason  why  he 
should  not  allow  the  homestead  entry.  The  act  making  the 
grant  to  the  complainant  did  not  direct  the  secretary  of  the 
interior  to  make  any  order  withdrawing  the  lands  that  might 
fall  within  it  from  sale,  pre-emption,  homestead  entry,  or  other 
dis])osition,  and  did  not  prescribe  the  effect  to  be  given  to  such 
an  order.  It  is  not  for  the  court  to  say  whether  the  secretary 
ought  or  ought  not  to  have  allowed  the  homestead  entry  while 
the  general  order  of  withdrawal  remained  unrevoked.  It  is 
fiufficieat  for  the  purposes  of  this  suit  to  say  that  in  doing  so 
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he  did  not  interfere  with  any  legal  right  of  complainant,  for 
the  simple  reason  that  complainant  had  not  then  acquired  any 
right  to  the  land  in  controversy  in  the  only  mode  it  could 
acquire  it,  namely,  by  selecting  it. 

This  case  is  altogether  unlike  that  of  Railroad  Co.  v.  DvII, 
10  Sawy.  506.  There  the  land  in  question  was  within  the  pri- 
mary limits  of  the  grant,  the  title  to  which  became  fixed  and 
perfected  in  the  railroad  comjMiny  as  of  the  date  of  the  grant 
by  the  definite  location  of  the  line  of  the  road;  and  the  court 
very  properly  held  that  the  right  thus  vested  could  not  be 
affected  by  any  subsequent  settlement  or  entry. 

The  views  above  expressed  render  it  unnecessary  to  decide 
whether  there  was  such  a  possession  of  the  disputed  premises 
by  other  parties  than  defendants,  at  the  time  of  the  filing  of 
the  map  of  definite  location  of  the  line  of  complainant's  road, 
as  brought  the  land  within  the  exceptions  to  the  grant  con- 
tained in  the  act  of  July  27,  1866.  Two  other  cases,  entitled, 
respectively,  SouUia^  Pac,  li.  Co,  v.  William  B.  Walker,  No.  95, 
and  Southern  Pac.  R.  Co,  v.  /.  J/.  Patterson  et  aL,  No.  96,  were 
tried,  argued,  and  submitted  together  with  the  present  one,  and 
as  they  involve  substantially  the  same  question,  what  has  been 
here  said  will  apply  to  them  also.  In  each  case  there  must  be 
judgment  for  defendants,  dismissing  the  bill. 


United  States  v,  Terry. 

DiSTBICT  COUBT,   NOBTHEBIC  BiBTBIOT  OF  GAUFOBICIA. 

Mabch  24, 1890. 

1.  OB8TBU0TINO  JuBTiCK — EXECUTION  OF  Obal  Obder. — Under  Revised  Statntcs» 
Unitt'd  States,  section  5393,  which  makes  it  a  criminal  ofiense  to  resist  the  exe- 
cution of  '^any  mesne  process  or  warrant,  or  any  rule  or  order  of  any  court  of 
the  United  States,"  resisting  a  marshal  in  his  execution  of  an  oral  order  of  the 
court  to  remove  from  the  court-room  a  person  who  has  disturbed  the  prooeed- 

''      ings  of  the  court  is  indictable. 

Before  Ross,  District  Judge. 
At  law. 
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Mr.  John  T.  Carey ^  United  States  Attorney,  and  Mr.  Davis 
Louderback,  Special  Assistant  United  States  Attorney. 

Mr,  Patrick  Reddy^  Mr.  IF.  W.  Foote,  and  3//-.  N,  C.  ColdweUy 
for  defendant. 

Ross,  J.  The  defendant,  by  the  indictment  in  this  case,  is 
charged  with  resisting  the  United  States  marshal  for  this  dis- 
trict in  tlie  execution  of  an  order  made  by  the  United  States 
circuit  court,  in  open  court,  and  in  the  presence  of  the  defend- 
ant and  of  the  marshal,  directing  that  officer  to  remove  the 
defendant  from  the  court-room  by  reason  of  her  gross  misbe- 
havior therein,  consisting  of  loud,  boisterous,  and  insulting 
language  by  her  addressed  to  the  circuit  justice,  then  presiding 
in  said  court,  and  then  engaged  in  the  determination  of  a  cause 
then  pending  therein.  In  his  opening  statement  to  the  jury, 
the  district  attorney  statwl,  what  is  the  undoubted  fact,  that 
at  the  time  of  the  alleged  execution  of  the  order,  and  of  its 
alleged  resistance  by  the  defendant,  it  had  not  been  put  in 
writing,  nor  had  there  been  any  entry  of  it  in  the  minutes 
of  the  court.  Being  an  oral  order,  it  is  urged  for  the  defend- 
ant that  it  is  not  embraced  by  section  5398  of  the  Revised 
Statutes  of  the  United  States,  upon  which  the  indictment  is 
founded;  and  therefore  that,  upon  the  statement  of  the  district 
attorney,  there  can  be  no  conviction  under  the  indictment,  and 
the  court  should  therefore  now  direct  a  verdict  of  not  guilty. 
It  is  not  denied  by  defendant's  counsel  that  the  alleged  conduct 
of  the  defendant  constituteil  a  contempt  of  the  court  for  which 
she  could  have  l)een,  and  in  fact  was,  legally  punished,  and  that 
the  order  for  Jier  removal  from  the  court-room  was  a  valid 
order,  which  the  marshal  was  bound  to  execute;  but  their  claim 
is  that  the  section  of  the  statute  upon  which  the  indictment  is 
based  docs  not  make  the  resii-tan^e  of  any  oral  order  a  crime. 
The  sec^tion  reads  as  follows :  **  Every  person  who  knowingly 
and  wilfully  obstructs,  resists,  or  opposes  any  officer  of  the 
United  States,  in  serving,  or  attempting  to  serve  or  execute, 
any  mesne  process  or  warrant,  or  any  rule  or  order,  of  any  court 
of  the  United  States,  or  any  other  legal  or  judicial  writ  or 
process^  or  assaults,  beats,  or  wounds  any  officer  or  other  per- 
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son  duly  authorized  in  sserving  or  executing  any  writ,  rule, 
order,  process,  or  warrant,  shall  be  imprisoned  not  more  than 
twelve  months,  and  fined  not  more  than  three  hundred  dollars.'' 

The  section  is  not  a  new  one.  It  was  orimnallv  enacted 
April  1,  1790  (sec.  22,  1  Stats,  at  Large,  117),  and  was  in 
existence  many  years  before  there  was  anv  statute  defining  con- 
tempts.  It  meant  precisely  the  same  thing,  when  carried  into 
the  Revised  Statuies,  that  it  meant  when  enacted  in  1790.  The 
first  statute  defining  "contempts"  was  that  of  March  2,  1831 
(4  U.  S.  Stats,  at  Large,  487),  which  was  a  restriction  upon 
the  power  of  the  courts  to  punish  such  offenses,  and  which  pro- 
vided "  that  the  power  of  the  several  courts  of  the  United 
States  to  issue  attachments,  and  inflict  summary  punishments 
for  contempt  of  court,  shall  not  be  construed  to  extend  to  any 
cases  except  the  misbehavior  of  any  person  or  persons  in  the 
presence  of  the  said  courts,  or  so  near  thereto  as  to  obstruct  the 
administration  of  justice,  the  misbehavior  of  any  of  the  officers 
of  the  said  courts  in  their  official  transactions,  and  the  disobedi- 
ence or  resistance  by  any  officer  of  the  said  courts,  party,  juror, 
witness,  or  any  other  person  or  persons,  to  any  lawful  writ, 
process,  order,  rule,  decree,  or  command  of  the  said  courts." 
By  the  second  section  of  the  act  of  1831  it  was  provided  "that 
if  any  |)erson  or  persons  shall,  corruptly,  or  by  threats  or  force, 
endeavor  to  influence,  intimidate,  or  impede  any  juror,  witness, 
or  officer  in  any  court  of  the.  United  States  in  the  discharge  of 
his  duty,  or  shall,  corruptly,  or  by  threats  or  force,  obstruct 
or  impede,  or  endeavor  to  obstruct  or  impede,  the  due  adminis- 
tration of  justice  therein,  every  person  or  persons  so  offending 
shall  be  liable  to  prosecution  therefor,  by  indictment,  and  shall, 
on  conviction  tliereof,  be  punislied  by  fine  not  exceeding  five 
hundred  dollars,  or  by  imprisonment  not  exceeding  three 
months,  or  both,  according  to  the  nature  and  aggravation  of 
the  offense;"  thus  making  the  acts  therein  defined  a  crime. 

The  first  section  of  the  act  of  1831  was  carried  into  the 
Revised  Statutes  as  section  725,  and  its  second  section  was 
therein  substantially  embodied  as  section  5399,  There  are 
many  acts  that  constitute  a  contempt  of  court,  and  also  a  crime, 
-mder  the  statute  defining  crimes.     Two  cases  that   recently 


N.  Dist.  Cal.]      United  States  t?.  Terry.  427 

1890.  ]  Opinion  of  the  Court —Ross,  J. 

arose  at  Los  Angeles  furuish  very  good  examples  —  Ex  parte 
Cuddy  and  Ex  parte  /Sarin,  both  of  which  are  reported  in  131 
U.  S.  280,  267.  In  Cuddy^s  Casey  for  an  attempt  to  tamper 
with  a  juror,  he  was  cited  to  show  cause  why  he  should  not  be 
adjudged  guilty  of  a  contempt  of  court,  and  upon  a  hearing  of 
the  matter  was  adjudged  guilty  of  contempt,  and  sentenced  to 
imprisonment  for  six  months.  For  precisely  the  same  act  he 
was  subsequently  indicted  by  the  grand  jury  under  that  pro- 
vision of  the  statute  making  it  a  crime  to  attempt  to  tamper 
with  a  juror,  was  tried  upon  the  indictment,  and  convicted  and 
punished.  In  Savings  Case,  for  an  attempt  to  intimidate  and 
then  to  bribe  a  witness,  he  was  cited  to  show  cause  why  he 
should  not  be  adjudged  guilty  of  contempt,  and  upon  a  hearing 
of  the  matter  was  adjudged  guilty  of  contempt,  and  sentenced 
to  imprisonment  for  one  year.  For  precisely  the  same  act  he 
was  subsequently  indicted  by  the  grand  jury  under  that  pro- 
vision of  the  statute  making  it  a  crime  to  attempt  to  intimidate 
or  bribe  a  witness,  and  is  yet  to  be  tried  upon  the  indictment. 
Wherever  the  statute  makes  an  act  that  constitutes  a  contempt 
also  a  crime,  the  fact  that  the  party  has  been  adjudged  guilty 
of  contempt,  and  punished  therefor,  is  no  bar  to  a  j)rosecution 
under  the  criminal  statute,  and  is  to  be  considered  only  in  so 
far  as  it  is  just  and  proper  to  consider  it  in  imposing  punish- 
ment for  the  crime,  in  the  event  of  a  conviction  thereof.  The 
sole  question,  therefore,  now  for  decision,  is  whether  the  word 
"order,"  found  in  section  5398  of  the  Revised  Statutes,  and 
originally  in  the  act  of  1790,  is  to  be  limited  to  a  ^vritten  order. 
Undoubtedly,  in  judicial  proceedings,  an  "order,"  as  contra- 
distinguished from  a  "judgment,"  is  often  defined  as  one  reduced 
to  writing,  and  entered  in  the  records  of  the  court;  and  such  is 
the  purport  of  many  of  the  cases  referred  to  by  counsel  for  the 
defendant.  But  that  is  by  no  means  saying  that  such  only  is 
an  order.  There  must,  in  the  nature  of  things,  be  an  order  of 
a  court  made  before  it  is,  or  can  be,  written  out  in  the  records 
of  the  court  by  the  clerk.  When  written  out,  the  writing 
becomes  a  record  of  the  order,  and  is  evidence  of  it.  Orders 
are  almost  daily  given  to  the  marshal  concerning  matters  to  be 
performed  in  the  presence  of  the  court,  and  they  are  as  con- 
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stantly  executed  before  being  written  out.  Iiuleeil,  many  of 
them  are  never  reduced  to  writing  at  all.  Yet  there  can  be  no 
doubt  of  their  validity.  Now,  the  language  of  the  statute  in 
question  is  broad  enough  to  include  all  valid  oral  orders.  The 
natural,  ordinary  meaning  of  the  word  includes  written,  as  well 
as  unwritten,  orders,  and  there  is  no  reason  iu  the  policy  of  the 
law,  or  in  the  nature  of  things,  for  excluding  unwritten  orders. 
Indee<l,  the  contrary  is  true.  There  is  just  as  much  reason  and 
necessity  for  making  it  an  offense  to  resist  the  execution  of  a 
lawful  unwritten  order,  brought  distinctly  and  authoritatively 
to  the  notice  of  the  offending  party,  as  for  making  it  an  offense 
to  resist  the  execution  of  one  iu  writing.  Take  the  case  where 
a  defendant  is  alleged  to  have  disturbed  the  proceed iugs  of  the 
court  by  loud  and  ii^ulting  language  addressed  to  the  presiding 
justice.  Is  it  not  as  great  an  obstruction  to  the  administration 
of  justice;  as  grave  an  offense  against  the  public  peace;  as 
serious  a  public  injury,  —  to  violently  resist  the  executiou  of  a 
valid  verbal  order  of  the  court  to  remove  the  offending  party 
from  the  court-room,  made  in  his  presence  and  hearing,  as  it 
would  be  to  resist  the  execution  of  the  same  order  after  it  is 
written  down  by  the  clerk,  and  a  certified  copy  place<l  in  the 
hands  of  the  marshal?  This  question  cannot  reasonably  receive 
any  other  than  an  affirmative  answer.  Why  require  written 
evidence  of  such  valid  order  of  which  the  party  has  actual,  per- 
sonal knowledge?  In  such  a  case,  there  is  no  reason  for  such 
requirement,  whereas,  in  the  suppositious  cases  put  by  counsel, 
such,  for  instance,  as  an  attempt  to  execute  a  verbal  order  of 
which  the  party  affected  had  not  such  actual,  personal  knowl- 
edge, reason  would  be  on  the  other  side,  and  the  order  to  be 
executed  would  be  required  to  be  in  writing.  As  has  been  said, 
the  language  of  the  statute,  in  its  ordinary  and  usual  significa- 
tion, is  broad  enough  to  include  the  order  in  question,  which 
falls  within  the  mischief  intendetl  to  be  provided  against. 
There  is  nothing  technical  in  the  language  of  the  statute,  or  iu 
the  subject-matter.  It  is  true  that  other  words  used  in  the  stat- 
ute, ex  vi  termini^  import  a  writing,  but  this  was  not  enough  to 
reach  all  the  mischief  intended  to  be  guarded  against,  and  the 
word  "order,"  of  larger  import,  was,  ex  industrial  introduced. 
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A  written  order  delivered  to  the  marshal  to  execute  would  be 
covered  by  other  words  fbuud  in  the  section,  and  there  would, 
therefore,  have  been  no  necessity  for  the  use  of  the  word 
"order.''  The  word  "order,"  in  the  last  clause,  has  full  effect, 
by  referring  it  to  the  "  mesne  process  or  warrant,"  before  used, 
and  as  embracing  final,  as  contradistinguished  from  mesne 
process.  That  the  order  here  in  question  is  embraced  by  the 
policy  that  dictated  the  enactment  of  the  law  does  not  admit  of 
any  doubt,  and  for  the  court  to  exclude  from  its  operation  an 
order,  otherwise  valid,  merely  because  it  was  not  in  writing, 
would  clearly  be  to  import  into  the  statute  a  limitation  not  there 
found,  and  that,  too,  against  the  manifest  policy  of  the  law. 

The  case  most  relied  upon  by  counsel  for  defendant  in  their 
argument — that  of  XJviUd  States  v.  Tinldepoughy  3  Blatchf.  426 
—  while  arising  under  the  same  section  of  the  statute,  did  not 
involve  the  construction  of  the  word  "order"  at  all,  nor  was 
the  attention  of  the  court  in  any  manner  attracted  to  it.  The 
offense  then  under  investigation  was  that  of  resistance  to  the 
marshal  in  the  execution  of  a  warrant  in  writing,  and  the  lan- 
guage of  the  judge  must,  of  course,  be  taken  with  reference  to 
the  case  before  the  court.  Thus  considered,  it  is  clear  that  that 
case  does  not  touch  the  point  here  involved.  A  case  more  like 
the  present  one,  although  not  entirely  so,  is  that  of  United  States 
v.  LukinSy  3  Wash.  C.  C.  335.  There  the  defendant  was  indicted 
under  this  same  statute  for  resisting  the  deputy  marshal  in  exe- 
cuting process  issued  by  the  judge,  and  not  by  the  court.  It 
was  contended  that  as  the  language  of  the  statute  is,  "any  mesne 
process,"  etc.,  "of  the  courts  of  the  United  States,"  and  the 
process  was  not  issued  by  a  court,  but  by  a  judge,  there  was  no 
offense  under  the  act.  In  reply  to  that  contention  for  such 
limitation  of  the  statutory  language.  Justice  Washington  said : 
"If  this  is  the  right  construction  of  the  law,  the  counsel  for 
this  defendant  is  entitled  to  all  the  merit  of  having  made  the 
discovery;  for  such  a  construction  never  before  was  given  or 
contended  for.  If  such  a  resistance  is  not  an  offense  for  which 
a  person  can  be  prosecuted,  it  is  better  that  all  the  criminal  law 
be  struck  out  from  the  statute-book,  as  it  is  there  only  to  show 
the  debility  of  the  general  government If  no  protection 
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is  given  by  the  general  government  to  their  officers,  it  will 
require  no  prophet  to  show  what  will  be  the  result  of  such  an 
abandonment  of  all  the  rights  of  the  United  States.  This  is 
not  the  construction,  and  strong  language  would  be  necessary  to 
show  it  to  be.''  {United  StcUes  v.  Lukins,  3  Wash.  C.  C.  337, 
338.) 

After  a  careful  examination  of  the  question,  I  am  satisfied 
that  the  order  involved  in  this  case  is  embraced  by  the  section 
upon  which  the  indictment  is  founded,  and  therefore  that  the 
point  made  by  counsel,  which  is,  in  effect,  a  motion  to  direct  a 
verdict  of  acquittal  upon  the  opening  statement  of  the  district 
attorney,  should  be,  and  therefore  is,  overruled. 


Standard  Oil  Co.  v.  Southern  Pac.  Co.  et  al. 

CiBCcrr  CouBT,  Nobthebn  Distbict  of  CALiroBmA. 

Mabch  31,  1890. 

1,  Patents  fob   Inventioks— rATEKTABiiiiTT — Aoobeoation — Impbovemest  m 

Oil  Cabs. — Letters  patent  No.  216,506,  granted  to  M.  Campbell  Brown  on  June 
17, 1879,  for  an  improyement  in  oil  cars,  consisting  in  tbe  division  of  the  car 
space  into  two  or  more  compartments,  each  end  compartment  containing  an  oU 
tank,  the  partitions  between  all  the  compartments  being  removable,  and  readily 
adjustable,  are  not  void  as  being  a  mero  aggregation  of  devices,  since  tbey 
obviate  the  necessity  of  Laaling  back  empty  tank  cars,  thereby  chcapemng 
transportation. 

2.  Idem — Action  fob  Infeinoement— Pbaotice. — Where  the  qnestion  of  the 

valirlity  of  a  patent  is  doubtfal,  a  demurrer  to  a  bill  for  its  infringement  will 
be  overruled,  and  the  question  reserved  for  further  consideration  on  final 
hearing. 

Before  Sawyer,  Circuit  Judge. 

n  equity.     On  demurrer  to  bill. 

This  suit  was  brought  by  the  Standard  Oil  Company  aorainst 
the  Soutliern  Pacific  Company  and  Whittier,  Fuller  &  Co.,  to 
restrain  the  infringement  of  letters  patent  No.  216,506,  issued  to 
M.  Campbell  Brown  on  June  17,  1889,  for  an  improvement  in 
oil  cars.  In  the  specification  it  was  said :  "My  invention  relates 
to  cars,  and  especially  to  that  class  of  cars  designed  for  trans- 
porting merchandise  and  oil  or  other  liquids;  and  it  consists  in 
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the  parts  aud  combination  of  parts  hereinafter  described  and 
claimed^  whereby  oil  or  other  liquids  may  be  safely  transported 
in  the  same  car  with  miscellaneous  merchandise.  The  object, 
as  briefly  above  stated,  of  my  device  is  to  produce  an  improved 
form  of  car  for  the  transportation  of  oils  and  liquids  in  bulk, 
which  shall  also  be  adapted  for  the  transportation  of  ordinary 
merchandise  on  roads  where  a  load  of  oil  or  liquid  cannot  be 
obtained  on  return  trip,  thus  obviating  the  necessity  of  hauling 
empty  tank  cars  over  long  distances,  as  is  now  commonly  done; 
and  to  this  end  the  construction  of  the  ordinary  freight  car  is 
modified  as  follows:  The  car  space  is  divided  into  two  or  more 
compartments,  but  for  the  purpose  of  the  present  specification, 
we  will  suppose  it  to  be  divided  into  three.  The  central  com- 
partment would  embrace  about  two  thirds  of  the  entire  length 
of  the  car,  and  is  designated  and  adapted  for  onlinary  storage, 
aud  for  this  purpose  may  be  constructed  in  any  proper  manner. 
The  two  end  compartments  occupy  eacV  about  one  sixth  of  the 
entire  length  of  the  car,  are  located  in  the  ends  thereof  over  the 
trucks,  and  are  designed  and  constructed  to  contain  metallic 
tanks,  which  tanks  are  adapted  for  safely  containing  and  trans- 
porting oil  or  other  liquid." 

It  further  appeared  from  the  specification  that  partitions  were 
provided  between  the  compartments,  extending  from  floor  to 
roof,  which  were  made  removable  and  readily  adjustable;  that 
the  floor  of  the  central  compartment  was  made  level,  while  that 
of  each  end  compartment  was  made  slanting  so  to  afford  reliable 
drainage;  that  the  bottoms  of  the  oil-tanks  were  made  inclining, 
so  as  to  fit  on  the  bottoms  of  their  compartments,  and  from  the 
lowest  i)oint  of  each  was  a  discharge-pipe;  a  filling-in  opening 
was  provided  at  the  highest  point  on  the  top  of  the  tank,  which 
was  also  made  on  an  incline,  and  this  opening  was  made  to 
register  with  an  opening  in  the  car  top.  The  claim  of  the 
patent  was  as  follows:  **Acar  subdivided  into  two  or  more 
compartments,  each  end  compartment  containing  an  oil-tank, 
said  tank  constructed  with  an  inclined  or  self-draining  bottom 
and  resting  upon  a  floor  formed  in  counterpart  thereto,  said 
tank  also  having  a  tapering  or  inclined  top,  with  a  filling  open- 
ing placed  at  or  near  its  highest  point  and  in  line  with  a  filling 
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oi>ening  in  the  car  top,  and  there  being  a  removable  partition 
8e])arating  said  tank  from  the  next  adjacent  compartment,  all 
combined  stibstautiallj  as  set  forth.'' 

Messrs,  Langhome  &  Miller^  and  Messn's.  Pillsbury  &  Blanding, 
for  complainant. 

3Ir,  Frank  Shay,  for  defendant,  Southern  Pacific  Co. 

3Ir,  John  L,  Boone,  for  defendant,  Whittier,  Fuller  &  Co. 

Sawyer,  Circuit  Judge  (oraUy),  I  have  looked  over  the 
question  in  this  case.  The  main  proposition  raised  on  demurrer, 
is,  whether  this  patent  presents  a  case  of  a  mere  aggregation  of 
devices  instead  of  a  combination,  which  would  produce  some 
common  result.  It  lies  very  nearly  ou  the  border  line  under 
the  various  rulings  of  the  supreme  court.  I  am  not  prepared  to 
say,  that  there  is  not  som(;thing  more  than  an  aggregation,  at  all 
events,  upon  demurrer.  It  is  true,  that  the  carrying  of  oil  one 
way  does  not  co-oi)erate,  directly,  with  the  performance  of  carry- 
ing merchandise  the  other  way.  But  do  not  the  two  co-operate, 
directly,  in  the  performance  of  carrying  merchandise  both  ways? 
Do  not  the  two  co-ojxirate  to  produce  a  common  result,  that  is, 
a  reduction  of  the  cost  of  the  transportation  of  oils  by  successive 
acts  i)erforme<l  in  different  parts  of  the  service?  The  result 
attained  is  a  carriage  at  a  much  less  cost.  It  saves  the  dead 
loss  of  hauling  empty  cars  one  way.  In  many  combinations, 
each  single  operation,  by  itself,  is  not  affected  by  the  following, 
or  subsequent  operations,  but  they  all  constitute  one  continuous 
o})eration  and  end  in  a  common  result.  Is  not  that  the  nature 
of  this  case?  One  way  oils  are  carried  by  these  compartment 
cars,  arranged,  expressly,  for  the  purpose  of  carrying  oil,  and, 
then,  on  the  return  voyage,  they  carry  other  merchandise,  in  the 
intermediate  compartments  combined  with  the  others,  instead  of 
hauling  back  empty  cars.  Each  carriage,  consi<lered  by  itself, 
is  a  separate  performance,  but  what  is  the  result?  The  result 
is  a  much  chea])er  transportation  of  the  oil.  Is  not  that  a  com- 
mon result?  And  does  not  each  carriage,  though  performed 
by  itself,  co-operate  to  produce  that  common  result?    As  I  said 
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before,  it  lies  very  nearly  on  the  border  line  of  these  cases,  which 
the  supreme  court  have  held  to  be  a  mere  aggregation.  In 
illustrating  that  very  point,  the  supreme  court  in  one  case  said, 
speaking  of  the  effect  of  a  watch-stem  operating,  also,  as  a  key 
to  wind  the  watch,  which  performe<l  the  office  of  holding  and 
carrying  the  watch,  and  also,  the  office  of  winding  the  watch, 
in  distinguishing  this  from  aggregation,  the  court  says:  "The 
office  of  the  stem  is  to  hold  the  watch,  or  hang  the  chain  to  the 
watch ;  the  office  of  the  key  is  to  wind  it*  When  the  stem  is 
made  the  key,  the  joint  duty  of  holding  the  chain  and  winding 
the  watch  is  performed  by  the  same  instrument,  a  double  effect 
is  produced,  or  a  double  duty  performed  by  the  combined  result. 
In  these  and  numerous  like  cases  the  parts  so  co-operate  in 
producing  the  final  effect,  sometimes,  simultaneously,  sometimes, 
snecessivelv.  The  result  comes  from  the  combined  effect  of  the 
parts,  not  simply  from  the  separate  action  of  each,  and  is,  there- 
fore, patentable." 

Now,  here,  with  these  oars,  they  carry  oil  one  way,  and  carry 
merchandise  the  other  way.  Tliey  are  successive  o|>erations, 
but  they  operate  to  cheapen  the  transportation,  and,  in  this 
sense,  does  it  not  come  within  the  illustration  of  the  watch-key? 
It  saves  the  operation  of  hauling  the  empty  car  one  way  at  an 
expense  without  any  contributory  compensation.  I  am  not 
prepared  to  say,  at  present,  on  demurrer,  that  the  arrange- 
ment does  not  contribute  to  the  common  result  of  cheapening 
transportation,  and  am  not  prepared  to  say  that  the  arrange- 
ment is  not  patentable.  I  shall  therefore  overrule  the  demurrer, 
and  reserve  the  question  for  further  consideration  if  counsel  de- 
sire, when  the  testimony  all  comes  in,  and  I  have  the  full  case 
before  me. 

Mr,  Boone,  Does  your  honor  take  into  consideration  the  fact 
that  the  result  was  not  new? 

Uie  Court,  Yes.  I  do  not  know  but  that  it  is  new.  If  the* 
result  is  the  cheapening  of  transportation  of  oils,  that  result 
must  be  new.  How  can  it  cheapen,  if  it  does  not  do  something 
which  had  not  been  done  before?  But,  as  I  said  before,  I  shall 
reserve  it  for  further  consideration.  If  the  same  oil  could  never 
have  been  carried  before  at  so  low  a  price  the  result  was^  necea- 
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sarilv,  new.  I  do  not  know  but  what  tbe  result  is  uew  with 
reference  to  the  trans[X)rtatiou  of  oil. 

J//*.  Boone.  I  thiuk  the  [xitent  itself  says  no,  that  it  is  not 
new. 

The  Conii,  If  it  cheapens  it  ninst  do  something  not  done 
before.  A  contrary  view  would  involve  a  contradiction  of 
terms.  I  shall,  at  all  evLMU.s,  overrule  the  demurrer.  Should 
counsel  desire  to  further  present  the  question,  I  will  consider  it 
on  the  further  hearing.  As  I  said  before,  it  lies  very  near  the 
line  between  an  aggregation  and  invention,  as  illustrated  by  the 
decisions  of  the  supreme  court,  and  it  is  not  very  easy  to  deter- 
mine on  which  side  it  falls. 


The  J.  D.  Peters. 
J.  Mazeas  et  al.  v.  The  J.  D.  Peters  et  al. 

DiSTBICI  COUBT,  NOBTHEBN  DISTRICT  OF  CaLIFOBHIA. 

Apbil  6,  1890. 

1.  Collision— Between  Steam  axd  Sail— Etidence.  — A  steamer  and  sloop  wer& 
approaching  nearly  end  on,  the  farmer  going  ten  miles  an  boar,  the  latter  sis. 
The  master  and  watchman  of  the  steamer  testified  that  the  sloop  was  first  seen 
three  miles  distant,  and  otio  point  on  their  starboard  bow,  both  lights  beings 
visible ;  that  the  steamer  kept  her  course  for  two  or  three  minntes,  when,  the 
sloop's  red  light  disap{)earing,  they  altered  their  course  for  a  few  minutes,  when 
the  sloop  being  about  one  hundred  yards  away,  changed  her  course,  and  came 
up  into  the  wind,  expouing  her  red  light;  tliat  the  steamer  stopped  and  backed, 
but  was  struck  on  her  starboard  bow  by  the  sloop's  port.  The  three  persons 
on  the  sloop  denied  having  changed  their  coarse.  Held,  that  the  steamer  had 
not  sustained  the  burden  on  her  to  show  that  the  collision  was  not  her  fault. 

Before  Hoffman,  District  Judge. 

Mr,  D.  T.  Sullivan,  for  lil)ellants. 

Messrs,  PiUsbury  &  Blanding,  for  claimants. 

Hoffman,  J.  On  the  morning  of  November  17,  1889,  a 
collision  occurred  between  the  sloop  Solferino  of  the  burden 
of  19.66  tons  and  the  steamboat  J.  D.  Peters.  The  course 
of  the  sloop  was  west  nor tli west;  that  of  tbe  steamer  east  about 
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southeast.  The  vessels  were  thus  approaching  each  other  nearly 
end  on. 

Each  vessel  discovered  the  other  at  a  distance  of  two  and  a 
half*  or  three  miles.  The  sloop  was,  as  stated  by  the  master 
of  the  steamboat,  one  point  on  his  starboard  bow,  three  miles  off. 

It  is  obvious  that  the  collision  was  caused  by  gross  negligence 
or  mismanagement  on  the  part  of  one  or  botli  of  the  vessels. 
In  all  cases  of  collision  between  steamers  and  sailing  vessels, 
the  former  are  presumptively  in  fault,  for  it  is  the  right  of  the 
sailing  vessel  to  keep  her  course,  and  the  "duty  of  the  steamer 
to  adopt  such  precautions  as  will  avoid  her."  [St.  John  v. 
Paine^  10  How.  557;  Steamer  Orcr/on  v.  Rocca,  18  How.  672.) 

In  Leavitt  v.  Jcrccttj  11  Blatchf.  421,  Woodruff,  C.  J.,  af- 
firming the  decision  of  Blafchford,  D.  J.,  observes :  "It  was 
the  duty  of  the  steamer  to  keep  out  of  the  way  of  the  sailing 
vessel  which  was  seen  by  her,  or  ought  to  have  been  seen  by 
her,  at  a  sufficient  distance,  and  when  the  room  was  abundant 
for  any  movement  the  steamer  desired  to  make  for  the  purpose, 
Slie  did  not  avoid  the  schooner.  For  the  collision  which  en- 
sued she  is  presum{)tively  responsible.  The  burden  of  excusing 
the  collision  rests  upon  her.  She  has  attempted  such  excuse 
by  imputing  to  the  schooner  the  change  of  course,  defeating  her 
own  measures  claimed  to  have  been  properly  taken.  Such 
change  of  course  is  denied  by  the  witnesses  from  the  schooner 
....  It  is  not  enough  that  the  steamer  has  created  a  doubt 
upon  this  sole  ground  of  defense.  I  am  constrained  to  hold 
that  the  defense  is  not  satisfactorily  established.  In  the  lan- 
guage of  the  cases  cited  from  the  supreme  court,  the  defense 
must  be  almost  condmhely  established." 

The  account  given  by  the  master  and  the  watchman  of  the 
steamer  is  substantially  as  follows:  — 

The  sloop  was  first  <liseerne<l  by  the  steamer  one  point  on 
lier  starboard  bow  and  distant  three  miles.  The  speed  of  the 
steamer  was  about  ten  miles  per  hour;  that  of  the  sloop, 
sailing  free,  with  a  strong  flood  tide  in  her  favor,  was  about 
six  miles,  probably  more.  The  vessels  were  thus  approaching 
each  other  at  the  rate  of  soinothing  more  than  a  mile  in  four 
minutes,  as  they  were  sailing  nearly  ^nd  on.     At  first,  whea 
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the  vessels  were  about  three  miles  apart,  both  lights  of  the  sloop 
were  visible.  The  steamer  c()ntinue<l  on  her  course  some  two 
or  three  minutes,  when  the  sloop's  red  or  port  liglit  disap- 
peared, leaving  only  her  green  light  in  view.  The  vessels  must 
then  have  diminished  the  distance  between  them  one  half  or 
three  fourths  of  a  mile,  leaving  them  more  than  two  miles 
apart.  Upon  the  disapj>^a ranee  of  the  red  light,  the  steamer 
altered  her  course  about  one  half  a  point  to  port,  exposing  her 
green  liglit  to  the  sloop's  green  light.  The  steamer  kept  on  this 
course  or  edging  more  to  port  ^'for  a  few  minutes."  And  "the 
first  thing  the  captain  knew"  was  that  the  sloop  came  right  up 
into  the  wind  exposing  her  red  light.  The  steamer  instantly 
stopped  and  backed,  but  too  late  to  avoid  the  collision.  The 
sloop  strnck  the  steamer's  starl)oard  bow  with  her  own  |X)rt 
bow  a  few  feet  from  her  stem.  When  the  sloop  made  this 
change  of  course,  she  was  distant  from  the  steamer,  according 
to  the  watchman,  one  hundred  yards,  and  according  to  tlie 
captain,  two  hundred  and  fifty  or  three  hundred  feet.  If  the 
sloop  had  not  changed  her  course,  the  vessels  would,  as  these 
witnesses  assert,  have  passed  eacli  other,  starboard  to  starboard, 
at  a  distance,  as  the  watchman  says,  of  not  less  than  cue  hun- 
dred feet. 

With  regard  to  this  account  of,  or  excuse  for,  the  collision, 
which  the  court  is  asked  to  accept  as  satisfactory,  it  is  to  be 
observed: — 

1st.  That,  by  the  captain's  own  showing,  the  vessels  must 
have  been  at  least  a  mile  apart  when  the  sloop  showed  her 
green  light.  The  steamer  promptly  alteretl  her  course  to  port, 
thus  exposing  her  own  gi'een  light.  The  vessels  were  thus  a 
mile  or  more  distant  from  each  other,  sailing  on  divergent  or 
at  least  parallel  courses. 

If  they  continued  on  these  courses  "some  minutes,"  I  find 
it  difficult  to  understand  how,  when  the  sloop  came  into  the 
wind,  she  could  have  been  within  one  hundred  yards  or  two 
hundred  and  fifty  or  three  hundred  feet  of  the  steamer.  Still 
less  how,  if  she  had  not  come  into  the  wind,  the  vessels  could 
have  passed  within  one  hundred  feet  of  each  other. 

2d.     To  enable  her  to  strike  the  steamer's  starboard  bow 


N.  Dist.  Cal.]    Mazeas  v.  The  J.  D.  Peters.  437 

1890.  ]  Opinion  of  the  Court—  HoflFman,  J. 

with  her  own  jKjrt  bow,  as  stated,  she  must,  within  one  hundred 
yards,  have  made  a  cliange  in  her  course  of,  at  the  very  least, 
eight  points,  which  seems  highly  improbable,  especially  as  she 
was  running  before  the  wind  with  her  main-sheet  free,  and 
would  have  lost  the  wind,  and  been  obliged  to  cross  the  strong 
flood  tide  before  getting  around  far  enough  to  present  her  port 
bow  to  the  starboard  bow  of  the  steamer. 

3d.  The  maneuver  attribute<l  to  the  sloop  was  not  an 
ordinary  fault  of  searaansliip.  It  betrays  gross  incompetency 
or  else  bewilderment  and  total  loss  of  presence  of  mind.  There 
is  no  evidence  to  show  that  the  persons  in  charge  of  the  sloop 
were  not  reasonably  competent  to  navigate  their  little  craft. 
If  they  were  panic-stricken  and  lost  their  heads,  it  could  only 
Ijave  been  through  fear  of  a  catastrophe  they  considered  immi- 
nent.  If  so,  the  steamer  had  no  right  to  expose  her  to  such 
real  or  apparent  danger.  And  it  is  almost  inconceivable  that 
they  should  have  entertained  such  apprehensions,  if  the  vessels 
had  for  "some  minutes,"  and  for  at  least  a  mile,  been  sailing, 
6tarlx)ard  to  starboard,  on  divergent  or  parallel  courses. 

The  nature  and  extent  of  the  damage  sustained  by  the  sloop, 
and  the  fact  that  the  steamer  was  uninjured,  seems  to  show  that 
the  sloop  was  struck  by  the  steamer  and  not  the  steamer  by  the 
8loop,  as  asserted  by  the  claimants'  witnesses.  And  further, 
the  fact  that  far  more  injury  was  inflicted  than  could  be  caused 
by  the  impact  of  two  vessels,  one  of  which  by  stopping  and 
backing  had  lost  her  headway,  while  the  sails  of  the  other 
were  shivering  iu  the  wind,  lends  additional  improbability  to 
the  account  of  the  accident  given  by  claimants'  witnesses. 

With  regard  to  the  testimony  on  the  part  of  the  libel lants,  it 
is  enough  to  say  that  all  of  the  three  persons  on  board  the 
eloop  i>ositively  deny  having  changed  her  course,  or  having  seen 
the  green  light  of  the  steamer  until  the  moment  of  the  collision. 

The  excuse  set  up  for  the  steamer  in  this  case  is  not  unfa- 
miliar to  the  supreme  court. 

In  Harney  v.  Baltirnore  Steam  Pax^ket  Co.  23  How.  291, 
Mr.  Justice  Grier  observes:  "But  it  [the  answer]  alleges  as 
an  excuse  that  while  the  steamboat  and  schooner  were  meeting 
on  parallel  lines  the  schooner  suddenly  changed  her  course  and 
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ran  under  the  Ik)\vs  of  the  steamer.  Tliis  is  the  stereotyped 
excuse  usually  resorted  to  for  the  purpose  of  justifying  a  care- 
less collision.     It  is  always  iniprolxible,  and  generally  false." 

In  the  case  at  bar  it  would  not  be  difficult  to  suggest  an 
explanation  of  the  collision  much  more  probaWe  than  that 
offered  by  the  claimants.  J^iit  it  is  unnecessary.  It  is  enough 
that  the  clainumts  are  p^e^^nJptive]y  liable  for  the  accident,  ami 
that  the  burden  of  proof  is  on  them  to  show  to  the  satisfactiou 
of  the  c»onrt  that  the  steamer  was  not  in  fault.  This  they  have 
failed  to  do. 

Decree  for  Hbellants. 


Rawitzer  et  al.  v.  Wyatt  et  ai,. 
Connor  r.  Same. 

CmClJIT  COUBT,   Sot'THBBlC  DISTRICT  OF  CaLIFOBMIA,. 

Apuil  14, 1890. 

1.  Answer  —  Limited  Pahtkership.  —The  Revised  Statute's  of  New  York,  chapter  4» 
title  1,  Hcction  7,  ny>oii  the  formation  of  limited  partnerships^  requires  that  an 
affidavit  of  one  or  more  gineral  partner  slisiU  be  filed  with  the  original  certificate,. 
HtatinK  that  the  Hum  tlierein  npecified  to  have  been  contributed  by  the  special 
partner  was  actually  and  in  pood  faith  paid  in  canh.  Held,  that  on  a  suit  to 
cliars^e  a  Rp(>cial  as  a  general  partDf^r,  an  answer  whicli,  instead  of  an  aTermeni 
that  snch  sura  was  paid,  alleges  that  such  affidavit  wa"  duly  filed,  is  not  demur- 
rable, «ince  the  affidavit  ituelf,  if  given  iu  evidence,  would  be  prima  facie  pi  oof 
of  such  paynunt. 

Before  Ross,  District  Judge. 

At  law.     On  demurrer  to  the  answer. 

ilcHfirs.  Rothchild  &  Ach,  and  MvHfirs.  Bntnaon,  Wilson  & 
Lamme,  for  plaintiffs. 

Mensrs.  Dooiier  <fr  Burddiy  for  defendants. 

Koss,  J.  In  this  case  the  plaintiffs  seek  to  charge  tlie  defend- 
ant Xewhall  as  a  general  partner  in  the  firm  of  C.  A.  Wyatt  & 
Co.,  composed  of  the  defendants,  Wyatt  and  Xewhall,  and  here- 
tofore existing  and  doing  business  iu  the  state  of  New  York* 
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To  the  complaint,  Newhall  has  answered,  and  among  other 
things,  sets  up  that  he  was  a  limited  partner,  only,  in  the  firm, 
and  that  prior  to  the  commencement  of  this  action  the  business 
of  the  firm  was  suspended,  and  the  firm  practically  dissolved 
by  the  absconding  of  Wyatt;  that  subsequently,  and  also  prior 
to  the  bringing  of  this  suit,  defendant  Xewhall  commenced  aa 
action  against  Wyatt  in  the  supreme  court  of  the  state  of  New 
York,  in  which  action  a  receiver  was  duly  appointed  by  the 
court  of  all  of  the  property  and  assets  of  the  firm,  which  receiver 
qualified,  and  took  into  his  possession  all  of  its  property  and 
assets,  which  he  still  holds;  that  prior  to  the  going  into  efifect 
of  the  copartnership,  and  to  the  commciicement  of  business  by 
the  firm,  the  respective  partners,  under  and  pursuant  to  the  pro- 
visions of  the  statutes  of  the  state  of  New  York  providing  for 
the  formation  of  such  limited  partnerships,  executed,  acknowl- 
edged, and  caused  to  be  recorded  and  published,  the  certificate 
required  by  the  statute;  and  that  at  the  same  time  each  of  the 
partners  filed  his  affidavit,  in  due  form,  setting  forth  that  the 
amount  specified  in  said  certificate  as  contributed  by  the  special 
partner  was  actually  paid  in  in  lawful  money  of  the  United  States. 
The  point  of  the  demurrer  which  has  been  filed  to  this  defense 
is  that  the  answer  should  expressly  allege  that  the  contnbutioQ 
of  the  special  partner  was  paid  in,  in  cash,  before  the  certificate 
was  filed.  Undoubtedly  such  payment  must  have  been  made 
before  the  protection  afforded  by  the  statute  could  attach  to  the 
special  partner.  But  the  question  now  is  one  of  pleading,  and 
the  answer  of  the  defendant  Newhall  seems  to  me  to  comply 
with  the  requirements  of  the  rule  as  stated  in  Bates'  Law  of 
Limited  Partnership  at  section  199,  and  in  the  cases  cited  by 
him  in  support  of  the  text.  It  was  held  by  the  court  in  the 
case  of  Madison  Co.  Bank  v.  Gould,  5  Hill,  315,  that  the  affi- 
davit being  a  necessary  part  of  the  machinery  for  forming  a 
limited  partnership,  it  was  properly  given  in  evidence,  along 
with  the  certificate  and  other  papers,  for  the  purpose  of  showing 
that  the  requirements  of  the  statute  had  been  complied  with,  and 
that,  where  the  papers  are  regular  and  sufficient  in  form,  they 
make  out  a  prima  facie  case  for  the  defendant  that  the  partner- 
ship was  a  limited  one,  aud  throws  the  burden  upon  the  plaint- 
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iffs  of  showing  that  something  was  wrong  before  they  could 
charge  the  defendant  as  a  general  partner.  If  the  affidavit 
is  sufficient  proof  in  the  fir^t  instance  of  the  fact  of  payment,  it 
would  seem  to  follow  that  the  allegation  of  the  making  of  such 
affidavit  is  sufficient;  for  it  cannot  be  that  it  is  necessary 
to  allege  a  stronger  case  than  it  is  necessary  to  prove.  The 
demurred  is  overruled.  A  similar  onler  will  be  entered  in  the 
case  of  Comwr  v.  Wyati  and  Newhall,  which  was  submitted  at 
the  same  time  as  the  present  case,  and  in  which  the  same  point 
arises. 


The  Steamship  Oregon — John  Si^ipson  et  al.,  Libelt- 
LANTs  —  The  Oregon  Short  Line,  Claimant. 

DisTBiCT  Court,  District  of  Obigon. 
April  22,  1890. 

1,  Mard^e  Tort— Lebn  for. —  A  person  injured  by  a  vessel  on  a  navigable  water 

of  the  United  States  lias  a  Hen  on  siicli  vessel  for  the  damage  snstained  thereby. 

2.  Administrator  of  Pbrson  Killed  bt  a  Marine  Tort.  — Under  the  law  of 

Oregon,  an  administrator  may  maintain  an  action  for  the  death  of  his  intestate, 
and  if  caused  by  marine  turt,  he  has  a  lien  on  the  offending  yessel  for  such 
damage. 
8.  Intervention  nr  Admiralty.— Under  admiralty  rule  34,  an  intervenor  may 
file  his  libel  and  then  apply  to  the  court  for  an  order  requiring  the  claimant  to 
answer  the  same,  when  the  claimant  may  make  sach  defense  thereto  as  in  the 
case  of  an  original  libel. 

4.  Torch-light  on  Sailing  Vessel.  —  Section  4234  of  the  Revised  Statutes,  requir- 

iiig  Hailing  vessels  to  exhibit  a  torch-light,  on  the  approach  of  a  steam  vessel  al 
night,  does  not  ap[jly  to  foreign  vessels  in  American  waters ;  but  good  seaman- 
ship requires  that  suoh  sail  vessel  shall  exhibit  such  light  under  such  circum- 
stances, whether  in  motion  or  at  anchor,  and  a  failure  to  do  so  in  case  of  a 
collision  may  constitute  contributory  negligence  on  her  part. 

5.  Inter>'ention  in  Admiralty.— Any  person  may  intervene  in  a  suit  in  admiralty 

in  rem  for  his  interest;  and  he  may  do  so,  notwithstanding  the  res  has  been 
delivered  to  a  claimant  on  a  stipulation  in  a  certain  sum  to  abide  and  perform 
the  decree,  the  stipulation,  as  far  as  it  goes,  standing  for  the  United  States. 

6.  Burr  in  Admiralty  for  the  Death  of  a  Human  Being.  —  Under  the  statute 

of  Oregon  (sees.  371,  3690,  Comp.  1887),  giving  a  right  of  action  to  an  adminis- 
trator for  the  death  of  his  intestate,  and  giving  a  lien  on  a  vessel  navigating  the 
waters  of  the  state  for  any  injury  caused  thereby,  a  suit  in  admiralty  may  be 
maintained  in  tlie  United  States  district  court  for  such  death. 

7.  DrvisioN  OP  Damages  where  both  Vessels  abb  in  Fault. — In  suoh  case  the 

rule  is  to  deduct  the  lesser  loss  from  the  greater,  and  require  the  vessel  sus- 
taining the  lesser  to  pay  one  half  of  the  remainder  to  the  vessel  sustaining  the 
greater  loss. 
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Before  Deady,  District  Judge. 

Exceptions  to  the  libel  of  James  Laidlaw,  administrator  of 
Charles  Austin  and  Matthew  Reed,  deceased,  intervening  for 
his  interest  in  the  steamship  Oregon,  as  such  administrator. 

3Ir.  C.  E,  S,  Woody  and  J/r.  Stiuirt  B.  Liniliicuin,  for  lihellants. 

3Ir.  W.  W,  Cotton,  3L\  Zera  Snow,  and  Mr,  Wliliinn  B,  Gilbert, 
for  claimant. 

Deady,  J.  Austin  anil  Reed,  seamen  on  the  Clan  Mac- 
kenzie, were  killed  in  a  collision  that  occurred  between  that 
vessel  and  the  steamship  Oregon,  on  the  Columbia  River,  on 
the  night  of  December  2%  1889. 

The  master  of  the  Mackenzie,  John  Simpson,  has  brought 
suit  in  this  court  against  the  steamship  to  recover  damages  for 
the  injury  sustained  by  the  collision,  alleging  that  it  was  caused 
by  the  negligence  of  the  persons  in  charge  of  the  latter,  in  which 
suit  the  administrator  has  intervened,  to  which  intervention, 
aiKl  the  manner  thereof,  the  claimant  excepts. 

Under  the  Oregon  statute  (Comp.  1887,  sec.  371),  giving  a 
right  of  action  to  the  administrator  for  th«  death  of  a  person, 
caused  by  the  wrongful  act  or  omission  of  another,  in  cases 
where  the  deceased,  had  he  lived,  might  have  maintained  aa 
action  for  an  injury  caused  by  the  same  act  or  omission,  an 
administrator  might  maintain  a  suit  in  admiralty  to  recover 
damages  for  the  death  of  his  intestate.  (Tfie  Ilarrisbui'g,  119 
U.  S.  199;  The  Alciska,  130  U.  S.  201.) 

A  pei*son  injured  by  a  marine  tort — a  tort  committed  on  a 
navigable  river  of  the  United  States  —  has  a  lien  upon  the 
oSeuding  vessel  for  the  damages  he  is  entitled  to  recover  for 
such  injury.  {I'he  Hock  Island  Bridge,  6  Wall.  215;  The 
Avon,  1  Brown,  170.) 

By  the  law  of  the  state,  the  administrator  has  the  same  right 
to  maintain  an  action  for  the  death  of  his  intestate  as  the  latter 
would  have  for  an  injury  caused  by  the  same  act  or  omission,  if 
be  had  lived.  It  follows,  in  my  judgment,  that  he  has,  as  an 
incident  of  such  right,  a  lien  upon  the  offending  vessel  for  the 
amount  of  the  damages  he  may  recover  in  such  action. 
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The  administrator  has  such  lien  also  by  virtue  of  the  Oregon 
statute  (Comp.  1887,  sec.  3690),  which  gives  a  lien  on  "every 
boat  or  vessel  used  in  navigating  the  waters  of  this  state 
.  .  .  /^  for  damages  or  injuries  to  persons  or  property  by  such 
boat  or  vessel ;  for  the  tort  being  a  iuaritime  one,  the  state  may 
give  a  lion  in  favor  of  the  injured  party  when  it  occurs  within 
its  jurisdiction.  The  administrator  in  this  case  may  intervene 
in  any  suit  brought  against  tlie  offending  vessel  for  an  injury 
to  person  or  property  caused  by  the  wrongful  act  or  omi&sion 
that  resulted  iii  the  death  of  his  intestate,  and  may  join  in  his 
libel  claims  for  the  death  of  both  Austin  and  Reed. 

Under  admiralty  rule  34,  the  administrator  may  file  his 
libel  in  the  clerk's  oflBce,  and  then  apply  to  the  court  for  an 
order  requiring  the  claimant  to  answer  the  same,  and  such 
claimant  may  thereupon  take  such  exceptions  or  make  such 
defense  thereto  as  by  the  course  of  admiralty  proceedings  he  is 
entitled  to  in  the  case  of  an  original  libel. 

Javtabt  6, 1891. 

Dkady,  J.  This  suit  was  commenced  on  December  27, 1889, 
by  the  libellant,  John  Simpson,  master  of  the  British  ship  Clan 
Mackenzie,  hereinafter  called  the  C.  M.,  against  the  steamship 
Oregon,  to  recover  damages  resulting  from  a  collision  between 
the  two  vessels  on  the  Columbia  River  about  forty-two  miles 
below  Portland,  and  alleged  to  have  been  caused  by  the  mis- 
conduct of  the  latter. 

On  the  same  day  the  Oregon  was  arrested  on  process  of  this 
court,  and  a  monition  to  all  persons  interested  therein  was  duly 
published. 

On  January  2,  1890,  C.  J.  Smith  filed  a  claim  to  the  veasel 
on  behalf  of  the  corporation  —  the  Oregon  Short  Line  and  Utah 
Northern  Railway  Company — hereinafter  called  the  "Short 
Line,"  as  the  charterer  of  the  same  for  the  period  of  ninety-nine 
years,  from  January  1,  1887;  and  she  was  then  delivered  by 
the  marshal  to  the  claimant,  on  a  stipulation  to  abide  and  per- 
form the  decree  of  the  court,  in  the  sum  of  $260,000. 

The  libellant  afterward  intervened,  and  filed  a  libel  herein 
on  behalf  of  himself  and  wife  to  recover  damages,  alleged  to 
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Lave  been  sustaiiie<l  by  them  in  the  loss  of  their  personal  eiFects, 
by  the  collision,  in  which  were  joined  eighteen  of  the  crew  of 
the  C.  M.,  each  of  whom  alleged  that  he  had  suffered  loss  of 
the  same  kind  and  by  the  same  means. 

Mr.  James  Laid  law,  British  vice-consul  at  this  port,  alj?o 
intervened,  as  administrator  of  the  estates  of  Charles  Austin 
and  Matthew  Reed,  and  filed  a  libel  herein,  alleging  that  they 
were  of  the  crew  of  the  C.  M.  at  the  time  of  the  collision,  and 
that  their  deaths  were  caused  by  the  misconduct  of  the  Oregon 
on  that  occasion,  an<l  asking  damages  therefor  as  provided  by 
the  law  of  Oregon. 

James  Jo-e[)b,  another  of  the  crew  of  the  C.  M.,  intervened 
and  filal  a  libel  herein,  alleging  that  he  was  seriously  injured 
by  the  collision  and  asking  damages  therefor.  The  libellant, 
on  January  14th,  filed  an  amended  libel,  and  on  April  30th, 
and  May  14th,  each  a  supplemental  one. 

By  order  of  the  court  under  admiralty  rule  34,  the  claimant 
was  required  to  answer  the  libels  of  these  intervenors,  where- 
upon exceptions  were  taken  to  them,  denying  the  right  to  inter- 
vene after  the  res — the  vessel  —  was  discharged  from  the  arrest, 
which  were  overruled. 

On  May  24th,  answers  were  filed  to  the  libels  of  the  inter- 
venors,  denying  that  the  alleged  injuries  and  losses  were  the 
result  of  the  misconduct  of  the  Oregon,  and  alleging  they  were 
caused  by  the  negligence  of  the  C.  M.  The  answer  and  amended 
answer  to  the  principal  libel,  filed  respectively  February  3d  and 
May  24th,  are  to  the  same  effect. 

From  the  evidence,  the  admissions  in  the  pleadings,  the  stipu- 
lations of  the  parties,  and  a  view  of  the  vicinity  of  the  collision, 
I  find  the  material  facts  of  the  case  to  be  as  follows:  — 

1.  Early  in  the  forenoon  of  December  26,  1889,  the  C.  M., 
an  iron  vessel  of  2,500  tons  burden,  259  feet  in  length,  38  feet 
beam,  and  23  feet  in  the  hold,  was  at  Astoria,  bound  for  Port- 
land from  Rio  Janeiro,  in  balla^it,  in  tow  of  the  steamboat 
Oklahama,  in  charge  of  Henry  Empken,  as  master  and  pilot. 
About  eight  o'clock  in  the  evening  the  C.  M.  came  to  anchor 
on  the  Oregon  side  of  the  Columbia  River  in  five  fathoms  of 
water,  at  three  feet  flood  tide,  and  about  OOOfeet  distaut  from, 
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and  a  little  below  a  dock  and  wood-yard  for  steanilxiats,  called 
Neer  City,  and  about  three- fourths  of  a  mile  below  Goble's 
Point,  and  a  mile  above  Coffin  Rock.  Immediately  below  this 
ro<*k,  and  a  short  distance  in.side  of  it,  ou  the  face  of  a  wooded 
promontory,  a  government  light  is  and  was  then  maintained  at 
a  height  of  about  thirty  feet  from  the  water,  with  a  radiating 
power  of  four  miles.  It  is  describetl  by  the  light  iusj^ector  of 
the  district,  Captain  William  W.  Rhoade^,  as  a  tubular  lens 
lantern  of  one-hundre<l-candle  |K>wer,  aud  easily  visible  on  a 
dark,  clear  night  from  three  to  four  miles. 

2.  The  Oklahama  and  the  steamship  Oregon  belonged  to 
the  Oregon  corjx^ration,  the  Oregon  Railway  and  Xavigation 
Company,  hereinafter  called  the  "  Oregon  Company,"  but  was 
at  the  time  in  the  possession  and  control  of  the  Short  Line, 
under  a  lease  from  the  former,  and  oj>erated  by  the  Union 
Pacific.  The  master  of  the  Oklahama  anchored  the  C.  M.  on 
the  edge  of  the  ship  channel,  which  is  there  near  a  half-mile 
wide  at  the  mean  of  the  lowest  low  waters,  and  well  out  of  the 
usual  tract  of  tlie  ocean  steamers  that  ply  between  Portland  and 
San  Francisco,  two  of  which,  he  told  the  master,  were  coming 
down  the  river  that  night,  and  also  back  and  out  of  the  range 
of  Coffin-Rock  light.  He  directe<l  the  hanging  of  the  anchor 
light,  which  was  placal  accordingly,  in  the  fore-rigi^ing  on  the 
8tarlx)ard  side,  midway  between  the  foremast  and  the  shrouds 
between  twenty  and  twenty-five  feet  above  the  deck,  and  thirty- 
five  and  forty  feet  above  the  water,  and  then  proceeded  with  the 
Oklahama  to  the  dock  of  the  wood-yard,  where  she  was  tied  up 
for  the  night  and  took  on  a  supply  of  wood. 

3.  The  C.  M.  had  a  white  light  in  a  copper  lantern,  with  a 
globular,  corrugated  lens  over  eight  inches  in  diameter,  aud  it 
was  in  all  respects  a  sufficient  anchor  light.  The  material  used 
in  it  was  e(pial  to  the  bast  coal-oil,  and  it  would  burn  eight 
hours  without  trimming.  It  was  easily  visible  in  a  dark,  clear 
night,  such  as  this,  a  mile  away,  and  was  kept  in  place  burning 
brightly  from  half  past  ten  o'chxik  up  to  and  at  the  moment  of 
the  collision. 

4.  On  December  26,  1889,  the  Oregon,  an  iroa  steamship  of 
about  2,000  tons  burden  and  800  feet  ia  length,  left  Portland 
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about  nine  o'clock  in  the  evening,  for  San  Francisco,  M'ith  a 
cargo  of  freight  and  passengers,  under  charge  of  a  pilot,  and 
drawing  between  sixteen  and  seventeen  feet  of  water,  with  a 
proper  mast  light  and  side  lights  burning.  The  niglit  was  dark 
and  clear,  the  weather  calm,  with  some  clouds  in  the  sky.  A 
few  stars  were  visible.  According  to  the  calendar  the  moon  set 
at  9:42  that  evening.  Besides  the  pilot,  who  was  on  the  center 
of  the  bridge  just  abaft  and  above  the  pilot-house,  there  was  a 
man  at  the  wheel  and  another  forward  on  the  forecastle-head 
acting  as  a  lookout.  The  steersman  and  lookout  came  on  duty 
at  twelve  o'clock,  and  besides  these,  no  person  connected  with 
the  vessel  was  on  duty  on  deck  from  that  time  to  the  collision. 

5.  Near  one  o'clock,  and  a  mile  or  more  above  Goble's  Point 
and  opposite  the  railway  ferry  landing,  the  anchor  light  of  the 
C.  M.  and  Coffin-Rock  light  might  have  been  seen  from  the 
ship's  channel  in  the  Columbia  River;  and  there  the  pilot  saw 
one  light,  which  he  took  for  the  latter.  From  this  point  the 
Oregon  followed  the  bend  of  the  river  to  the  westward  for 
nearly  a  half  mile  until  both  lights  were  shut  out  by  Goble's 
Point.  In  the  course  of  the  next  half  a  mile  she  came  back  to 
the  northward,  so  that  by  the  time  she  was  abreast  of  the  foot 
of  Sand  Island  and  just  above  Goble's  Point,  if  she  had  been  in 
mid-channel,  lx)tli  lights  would  have  been  plainly  visible  from 
her  deck  —  though  somewhat  nearly  in  line  —  the  light  of  the 
C.  M.  being  the  farther  in  shore.  But  the  Oregon  hugged  the 
shore  in  the  bend  above  Goble's  Point  and  came  abreast  of  it  on 
the  south  side  of  the  channel,  when  the  pilot  saw  a  light  which 
he  still  supj)osed  to  be  Coffin-Rock  light,  and  "headed"  for  it, 
giving  the  steersman  the  course,  northwest  by  north,  which  he 
held  to  the  moment  of  the  collision,  while  the  general  direction 
of  the  ship  channel  from  there  to  below  Coffin-Rock  light  is 
north  northwest.  At  this  time  the  Oregon  was  going  through 
the  water  at  the  rate  of  twelve  miles  an  hour  and  about  fifteen 
miles  past  the  land,  or  a  mile  in  four  minutes.  The  state  of  the 
weather  and  the  condition  of  the  Oregon  as  to  lights,  speed,  and 
persons  on  deck  on  duty,  were  and  continued  the  same  as  above 
stated,  from  thence  to  the  moment  of  the  collision.  The  light 
which  the  pilot  saw,  both  above  and  at  and  below  Goble's  Point, 
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and  mistook  for  the  Coffin-Rock  light,  was  in  fact  the  C.  M. 
light.  lie  eauclidly  admits  that  he  never  saw  but  one  light 
until  after  the  collision,  and  when  he  came  around  Goble's 
Point  he  *' headed"  for  it,  having  it  a  "little"  or  about  a 
"quarter"  of  a  point  on  his  port  bow. 

But  on  this  ]K>int  he  is  somewhat  uncertain  and  obscure.  It 
is  clear  from  the  testimony  of  the  steersman,  as  well  as  that  of 
the  pilot,  that  the  vessel's  course  was  not  changed  from  the 
time  she  was  headed  off  Goble's  Point  for  the  light.  If  he 
means  that  he  ran  three  fourths  of  a  mile,  starting  with  the 
C.  M.  light  a  quarter  of  a  point  on  his  port  bow,  without 
changing  his  course,  he  is  certainly  mistaken.  For  in  that 
case,  it  is  demonstrable  that  the  Oregon  would  have  passed  the 
C.  M.  not  less  than  150  feet  to  the  starboard  of  her.  On  the 
othet  hand,  if  the  pilot  means  that  he  held  this  light  through- 
out the  course,  a  quarter  of  a  point  on  his  port  bow,  then  he 
must  have  starboarded  his  helm  continuously,  until  the  col- 
lision, and  thus  described  a  parabola,  and  struck  the  C  M.  at 
an  angle  of  near  forty-five  degrees.  On  the  contrary,  the  course 
of  the  Oregon  was  not  changed,  and  she  ran  right  into  the 
C.  M.  in  a  direction  slightly  diagonal  to  her  keel,  striking  her 
between  the  ]>ort  cat-head  and  tlie  stem. 

6.  When  a  short  distance  from  the  0.  M.,  not  to  exceed 
300  feet,  the  pilot  and  the  lookout  on  the  Oregon,  simultane- 
ously discovered  the  C.  M.  The  helm  was  then  immediately 
put  a  port;  but  it  was  too  late,  and  the  Oregon  crushed  into 
tlie  C.  M.  as  stated. 

It  is  difficult  to  say  from  the  evidence,  which  is  the  testimony 
of  the  pilot  and  lookout,  how  near  the  Oregon  was  to  the  C.  M. 
when  the  latter  was  discerned.  Neither  of  them  speak  with 
any  certainty  as  to  the  time  that  elapsed  between  that  and  the 
collision,  and  perhaps  they  ought  not  to  be  expected  to.  The 
pilot  thinks  it  may  have  been  a  minute  and  a  half  from  the  time 
he  started  on  the  last  course  to  the  collision.  That  point  was 
three  fourths  of  a  mile  from  the  C.  M.  The  Oregon  was  mak- 
ing a  quarter  of  a  mile  a  minute.  This  would  make  the  distance 
between  the  two  vessels  at  the  moment  of  discovery  of  the 
C.  M.  by  the  Oregon,  three  eighths  of  a  mile,  or  1,980  feet, 
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more  than  three  and  a  half  lengths  of  the  Oregon.  But  the 
pilot  is  quite  positive  that  the  wheel  of  the  Oregon  was  put 
over  immediately  on  discovering  the  C.  M.,  which  is  very 
probable,  and  that  the  Oregon  was  just  beginning  to  answer 
to  her  helm  when  the  collision  occurred.  He  also  says  that* 
under  the  circumstance.^,  she  would  not  "begin"  to  answer  to 
her  helm  until  she  had  moved  nearly  or  about  twice  her  length. 

This  in  my  judgment  is  a  very  improbable  statenieut.  The 
Oregon  was  going  through  the  water  at  not  less  than  twelve 
miles  an  hour,  with  not  leas  than  twelve  feet  of  water  under 
her.  There  was  neither  wind  nor  current  to  impede  her  motion, 
and  she  must  have ''begun"  to  answer  to  her  helm  as  soon 
as  her  wheel  was  put  over.  From  these  facts,  the  c*onclusion 
is  reasonable  that  the  Oregon  was  about  her  length  or  less  from 
the  C.  M.  when  the  latter  was  first  seen. 

7.  It  appears  from  the  Commercial  Review,  publisheil  in 
this  city  on  November  21,  1890,  that  duriug  the  shipping 
season,  between  August  6,  1889,  and  July  26,  1890,  fifty-five 
vessels  left  this  port,  foreign-bound,  with  wheat  and  flour,  and 
five  with  salmon,  by  far  the  greater  number  in  any  one  month 
leaving  in  December  and  in  November  next.  And  this  was  a 
much  less  number  than  usual,  owing  to  the  light  crop  east  of 
the  Cascades,  and  the  fact  that  twenty-one  vessels  were  loaded 
at  Tacoma  during  this  season.  These  sixty  vessels,  with  others, 
were  all  towed  from  Astoria  to  Portland.  Vessels  being  so 
towed  usually  anchor  for  the  night,  or  a  portion  of  it,  in  the 
Columbia  River.  These  facts,  which  are  common  knowledge 
on  and  about  the  river,  show  in  a  general  way  that  the  persons 
in  charge  of  an  ocean  steamer  going  down  the  Columbia  at  night 
ought  to  be  on  the  lookout  for  vessels  at  anchor,  so  as  to  avoid 
collision  with  them.  Indeed  the  supreme  court  has  said  (iV.  Y. 
&  V.  8.  8.  Co.  v.  aUdenoood,  19  How.  246),  '*that  neither  rain 
nor  the  darkness  of  the  night,  nor  the  absenc*e  of  a  light  from 
a  barge  or  sailing  vessel,  nor  the  fact  that  the  steamer  was  well 
manned  and  furnished,  and  conducted  with  caution,  will  excuse 
the  steamer  from  coming  in  collision  with  the  barge  or  sailing 
vessel,  where  the  barge  or  sailing  vessel  is  at  anchor,  or  sailing 
in  a  thoroughfare  out  of  the  usual  track  of  the  steam  vessel." 
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On  tljese  facts,  in  my  judgment,  the  collision  is  properly 
attributable  to  the  misconduct  of  the  Oregon:  (a)  She  should 
not  have  l)eon  driven  through  the  water  at  the  rate  that  she 
was,  on  such  a  night,  in  a  river  where  she  was  liable  to  meet 
•  other  vessels  at  anchor  in  the  channel  or  in  motion.  (&)  She 
should  have  had  more  and  better  lookouts,  at  least  two  instead 
of  one,  and  they  should  have  been  on  the  bow,  scanning  the 
horizon  and  peering  into  the  darkness  as  far  as  possible,  instead 
of  walking  alK>ut  the  forecastle  head,  (c)  Siie  should  have  had 
an  officer  on  deck  caring  for  things  generally,  and  particularly 
to  oversee  the  lookout,  (d)  Her  pilot  was  negligent  or  incom- 
petent in  mistaking  the  anchor  light  of  the  C.  M.  for  that 
of  Coffin  Rock,  and  in  not  keeping  wrll  out  into  the  channel 
of  the  river  before  rounding  Goble':;  Point,  so  as  to  bring  the 
latter  light  plainly  in  view  before  giving  the  steersman  the 
course,  and  also  in  standing  continuously  at  the  middle  of 
the  bridge,  over  and  above  the  light  in  the  pilot-house,  instead 
of  moving  back  and  foi'th  thereon. 

Tlie  pilot  seeks  to  excuse  himself  for  not  seeing  but  the  one 
light,  that  of  the  C.  M.,  by  suggesting  that  the  two  lights  must 
have  been  so  near  in  line  with  one  another  and  the  Oregon,  that 
a  mast  of  the  C.  M.  intercepted  the  rays  of  the  Coffin-Rock 
light.  Admitting  this  to  be  passible,  however  improbable 
under  the  circumstances,  still  if  the  pilot  had  moved  back  and 
forth  on  the  bridge,  he  would  have  been  out  of  the  supposed 
line,  and  could  have  seen,  with  ordinary  powers  of  vision,  the 
lower  light.  Besides,  if  at  the  distance  of  three  fourths-  of  a 
mile  from  the  C.  AI.,  the  Oregon  started  on  her  course  down 
the  stream  with  the  light  of  the  former  about  a  quarter  of  a 
point  on  her  port  bow,  she  would  very  soon  be  out  and  to  the 
starboanl  of  the  sup[)osed  line  with  the  mast  of  the  C.  M.  and 
Coffin-Rock  light,  and  the  latter  would  have  come  plainly  in 
view. 

And  it  may  be  admitted  that  when  the  pilot  was  three  fourths 
of  a  mile  from  the  light  of  the  C.  M.,  and  notwithstanding  the 
difference  in  the  distance,  size,  and  radiating  power  of  the  two 
lights,  he  might,  without  fault,  have  mistaken  it  for  the  Co£Ba 
Rock,  still  a  mile  farther  away,  yet  when  he  got  within  a  quarter 
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of  a  mile  of  the  C.  M.,  he  should,  in  my  judgment,  have  become 
aware  of  his  mistake,  and  gone  to  the  starboard,  as  he  could 
easily  have  done. 

But  there  were  other  and  significant  circumstances  to  be  con- 
sidered in  this  connection.  The  Coffiu-Rock  light,  which  the 
pilot  thought  he  was  heading  for,  was  at  least  one  and  three 
fourths  of  a  mile  from  Groble's  Point,  and  he  ought  to  have 
known  when  he  had  run  a  half  mile  from  there,  and  got  within 
a  quarter  of  a  mile  of  the  C.  M.  light,  that  it  was  too  near  for 
the  CoflSn-Rock  one.  Again,  the  surroundings  of  the  two  lights 
were  very  different.  The  ship's  light  was  on  or  over  the  water 
some  distauce  from  the  shore,  which  is  there  comparatively  low 
and  receding,  while  the  other  is  on  the  face  of  a  comparatively 
high,  wooded  promontory.  The  outline  of  each  shore  of  the 
river  conld  be  easily  distinguished  from  Goble's  Point  to  Coffin 
Rock,  particularly  from  the  deck  of  the  Oregon. 

With  all  these  means  of  distinguishing  these  lights,  and  con- 
sidering the  local  knowledge  which  a  pilot  on  any  water  is  re- 
quired and  undertakes  to  have,  there  was  uo  reasonable  excase 
for  mistaking  the  ship's  light  for  the  Coffin-Rock  one — es- 
pecially when  within  a  quarter  of  a  mile  of  it  —  unless  it  be  a 
serious  defect  of  vision  or  want  of  local  knowledge,  either  of 
which  amovints  to  incompetency,  for  the  consequences  of  wliich 
the  Oregon  is  liable. 

In  AU^e  V.  Packet  Co.  21  Wall.  389,  396,  Mr.  Justice  Miller, 
speaking  for  the  court,  said :  '^  The  pilot  of  a  river  ....  is 
selected  for  his  personal  knowledge  of  the  topography  through 

winch  he  steers  his  vessel He  must  be  familiar  with  the 

appearance  of  the  shore  on  each  side  of  the  river  as  he  goes 
along.  Its  banks,  towns,  its  landings,  its  houses  and  trees, 
and  its  openings  between  trees,  are  all  land-marks  by  which  he 
steers  his  vessel.  The  com|)ass  is  of  little  use  to  him.  He 
must  know  where  the  navigable  channel  is,  in  its  relation  to  all 
these  external  objects,  espedaffy  in  the  night 

"It  may  be  said  that  this  is  exacting  a  very  high  order  of 
ability  in  a  pilot;  but  when  we  consider  the  value  of  the  lives 
and  property  committed  to  their  control,  for  in  this  they  are 
absolute  masters,  the  high  compensation  they  receive,  and  the 
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care  which  Congress  has  tak'.Mi  to  secure,  by  rigid  and  frequent 
examinations  and  renewal  of  licenses,  this  very  class  of  skill, 
we  do  not  think  we  fix  the  standard  too  high." 

How  familiar  the  pilot  of  the  Oregon  was  with  the  lights 
and  topography  of  the  Columbia  River  at  night  does  not  dis- 
tinctly appear.  It  does  appear,  however,  that  he  has  been 
engaged  as  a  steamboat  pilot  on  the  Wallamet  and  Columbia 
rivers  for  many  years;  but  it  is  not  shown  that  he  was  ever 
engaged  in  piloting  on  the  Columbia  River  at  night.  The 
master  of  the  Oregon  testifies  that  he  had  only  been  engaged  as 
pilot  on  the  ocean  steamers  about  two  or  three  months  when 
the  collision  occurred. 

The  conclusion  having  been  reached  that  the  collision  was 
primarily  the  fault  of  the  Oregon,  it  is  next  to  be  considered 
whether  the  (>.  M.,  by  the  negligence  of  those  in  charge  of  her, 
contributed  to  the  result.  For  the  rule  is,  that  a  vessel  about 
to  be  run  down  or  injured  by  the  action  of  another  without  any 
fault  on  her  part,  must,  nevertheless,  do  what  she  reasonably 
can,  under  the  circumstances,  to  prevent  the  injury.  {The 
Maria  Martin,  12  Wall.  47;  The  CoiUiiientaJ,  14  Wall.  359; 
The  Sunnyside,  91  U.  S.  213.) 

On  the  part  of  the  claimant  it  is  contended  that  the  C.  M. 
not  only  omitted  to  do  what  she  might,  and  good  seamanship 
required  that  she  should  do,  but  that  which,  by  statute,  she  was 
bound  to  do;  that  is,  to  have  exhibited  a  torch-light  on  the 
approach  of  the  Oregon  and  thereby  warned  the  pilot  of  the 
danger  of  collision. 

On  the  C.  M.  there  was  a  watch,  an  aged  negro  seaman.  He 
had  instructions  from  the  master  to  keep  a  good  lookout  for  the 
ocean  steamer  that  was  expected  down  the  river,  to  ring  the  bell 
if  it  came  on  thick  or  foggy,  and  if  anything  happened,  to  give 
the  mate  or  himself  a  call.  The  light  was  kept  in  good  condi- 
tion, the  bell  was  not  rung,  nor  was  there  any  flare-up  or  torch 
used,  or  any  material  provided  therefor. 

The  watch  was  examined  as  a  witness  on  behalf  of  the  lil)ellant 
before  a  notary,  antl  subjectal  to  a  prolonged  and  puzzling  cross- 
examination.  His  testimony  as  to  what  took  place  at  and  im- 
mediately preceding  the  collision,  and  what  he  did  thereabout^ 
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IS  very  incoherent  if  not  contradictory.  In  my  jndgraeut,  the 
witness  is  not  wilfully  false.  But  it  is  manifest  that  he  was 
not  equal  to  the  emergency,  and  is  unable  to  give  an  intelligent 
and  accurate  statement  of  what  took  place  on  the  occasion. 

However,  this  much  is  quite  certain :  he  saw  the  Oregon  as 
she  came  around  Goblets  Point  and  headed  for  the  ship's  light, 
which  was  about  three  minutes  before  the  collision.  He  saw 
the  white  light  at  her  mast-head  first  and  the  hull  afterward, 
but  could  not  tell  until  the  latter  came  in  view  that  the  vessel 
was  headed  directly  for  the  C.  M.  Tliis  occurred  probably 
when  the  Oregon  was  about  one  fourth  of  a  mile  away,  when 
he  commenced  shouting  "ship  ahoy"  with  all  his  might,  but 
was  not  heard  or  observed  on  the  Oregon,  which  came  straight 
on  at  full  speed,  and  within  a  minute  her  bow  was  driven  into 
that  of  the  C.  M.  about  thirty  feet,  where  she  stuck  like  a 
wedge  in  a  cleft.  The  pilot  immediately  commenced  to  back 
the  Oregon,  when  the  master,  who  had  come  on  deck,  ordered 
him  to  desist,  saying  that  if  the  Oregon  was  withdrawn,  the 
C.  M.  would  go  down  at  once,  with  all  on  board  of  her.  The 
people  on  the  C.  M.  were  then  transferred  in  the  ship's  boats  to 
tlie  Oklahama,  and  as  soon  as  she  could  make  steam,  the  latter 
went  to  the  aid  of  the  Oregon  and  assisted  in  pushing  the  C.  M. 
in  shore  and  down  stream  until  they  both  grounded,  about  a 
quarter  of  a  mile  from  the  place  of  the  collision.  The  next 
morning,  at  high  water,  the  Oregon  floated,  and  was  pulled  out 
of  the  C.  M.,  when  the  latter  dropped  to  the  bottom,  with  the 
bow  in  shore  and  the  forward  part  of  the  main  deck  out  of  the 
water,  and  five  feet  of  water  in  her  cabin.  Coffin-Rock  light 
was  then  visible  from  her  stern. 

An  attempt  was  made  by  the  defendant  to  show  that  the 
anchor  light  on  the  0.  M.  was  down  a  short  time  before  the 
collision.  A  deserter  from  the  ship  was  found  to  testify  that 
he  was  on  deck  before  the  collision,  and  about  five  minutes 
before  it  happened,  saw  the  watchiyan  taking  the  light  up  into 
the  fore-rigging,  just  after  trimming  it,  and  observed  that  it 
was  burning  very  brightly. 

This  testimony  is  contradicted  bv  admitted  or  well-established 
facts^  and  is  also  improbable. 
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Tlie  master  of  the  C.  M.,  whom  I  regard  as  an  altogether 
credible  witness,  says  he  was  on  deck  soon  after  ten  o'clock, 
when  the  light,  by  his  direction,  was  taken  down  and  trimmed, 
not  because  it  needed  it,  but  to  insure  a  good  light  until  morn- 
ing. This  being  so,  it  is  very  improbable  that  the  old  negro 
watchman  would  voluntarily  incur  the  unnece&sary  labor  and 
trouble  of  trimming  this  light  again  before  one  o'clock,  which 
involved  the  carrying  of  a  heavy  lantern  down  to  the  deck  and 
back  again.  Tlie  watcliman  says  he  only  trimmed  the  light 
once  that  night,  and  ,that  was  when  directeil  to  do  so  by  the 
master.  An  apprentice,  a  room-mate  of  this  witness,  testifies 
to  facts  wiiich  convince  me  that  it  was  much  eai*lier  than  one 
o'clock  when  he  was  on  deck,  and  that  if  he  saw  the  watchman 
with  the  lantern  in  his  hand  at  all,  it  was  between  ten  and  eleven 
o'clock,  when  he  had  trimmed  the  light  as  directeil  by  the  master. 
On  the  whole,  I  do  not  credit  the  statement  of  this  witness,  at 
least  as  to  time. 

But  admitting  it  to  be  true,  it  neither  excuses  the  Oregon  nor 
puts  the  C.  M.  in  fault.  In  effect,  it  amounts  to  this:  the  light 
on  the  C.  M.  was  taken  down,  trimmed,  and  rehung  five  minutes 
before  the  collision.  It  was  up  when  the  Oregon  was  at  the 
railway  ferry  landing,  for  the  pilot  saw  it.  If  down  after  that, 
it  nlust  have  been  while  the  Oregon  was  in  the  bend  of  the 
river,  below  said  landing  and  al)ove  Goble's  Point,  when  the 
liilht  could  not  have  been  seen  from  her  deck  if  it  had  beeu 
up.  Wiien  the  Oregon  came  in  sight,  the  light  was  in  place 
and  burning  brightly. 

The  pilot  of  the  Oregon  candidly  admits  that  he  saw  tlie  light 
of  the  C.  M.  first  as  he  passed  the  railway  ferry  lan<ling;  that 
as  he  got  into  the  bend  of  the  river  below  the  landing,  the  light 
was  shut  out  by  Groble's  Point  until  he  rounder!  the  same,  when 
it  came  in  sight  again,  and  he  ''headed"  for  it,  supposing  all 
the  time  that  it  was  the  Coffin- Rock  light. 

The  watchman  on  the  C.  M.  was  not  equal  to  the  emergency. 
When  the  Oregon  came  in  sight,  and  the  danger  of  collision 
was  manifest,  instead  of  simply  shouting  "ship  ahoy,"  he  should 
have  rung  the  bell.  True,  his  orders  did  not  require  him  to 
ring  the  bell  unless  ij;  became  "thick."     But  that  did  not  pre- 
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vent  him  from  ringing  it  on  the  approach  of  clanger.  He  was 
not  ordered  to  hail  the  Oregon  either,  but  he  naturally  and 
projHirly  did  so;  and  he  had  the  same  right,  and  was  as  much 
bound  to  ring  the  bell,  or  use  any  other  means  at  hand  to  attract 
the  attention  of  the  people  on  Oregon,  as  to  halloo. 

The  watchman  says  he  thinks  his  voice  could  be  heard  a  mile 
away.  But  that  is  largely  conjecture,  and  no  particular  facts 
are  given  to  support  it.  In  my  judgment  the  bell  could  have 
been  heard  farther  than  his  voice,  and  was  much  more  calcu- 
lated under  the  circumstances  to  excite  alarm  and  put  the  hearer 
on  his  guard.  It  was  expected  and  intended  that  the  ringing 
of  the  bell  would  give  timely  notice  to  a  vessel  approaching  the 
C.  M.,  in  a  fog,  of  her  existence  and  whereabouts.  And  so  it 
might  have  done  in  this  case.  The  shrill  clang  of  a  ship's  bell 
rung  fast  and  loud  is  well  calculated  to  attract  attention  and 
excite  alarm,  and  thereby  put  the  hearer  on  his  guard. 

The  omission  to  show  a  flare-up  or  lighted  torch  is  defended 
or  excused  by  the  libellant  on  the  ground  that  the  ship  was  not 
bound  by  law  or  usage  to  have  or  show  such  a  light. 

Section  4233  of  the  Revised  Statutes  (act  of  April  29, 1864, 13 
Stats.  68),  contains  twenty-four  rules  for  the  lighting  and  sail- 
ing of  vessels  of  the  ^'mercantile  marine  of  the  United  States." 
Rule  10  provides:  "All  vessels,  whether  steam  vessels  or  sail 
vessels,  when  at  anchor  in  roadsteads  or  fair- ways,  shall,  between 
sunset  and  sunrise,  exhibit  where  it  can  be  seen,  but  at  a  height 
not  exceeding  twenty  fcx^t  above  the  hull,  a  white  light  in  a 
globular  lantern  of  eight  inches  in  diameter,  and  so  constructed 
as  to  show  a  clear,  ui'iiforni,  and  unbroken  light,  visible  all 
around  the  horizon,  and  at  a  distance  of  at  least  one  mile," 

By  it«  terms  this  section  is  applicable  only  to  American 
vessels.  Yet  throughout  this  case  it  has  been  assumed  and 
admitted  that  it  was  incumbent  on  the  C  M.,  while  at  anchor, 
as  she  was,  in  the  alge  of  the  channel  of  the  Columbia  River, 
to  exhibit  such  a  light.  And  this  upon  theory,  I  suppose,  that 
the  statute  is  coincident  with  what  is  otherwise  known  in  the 
civilized  world  as  good  seamanship  or  established  usage. 

But  it  is  objected  that  tlie  light  was  hung  too  high  —  proba!)ly 
twenty-five  feet  above  the  hull  of  the  vesseL     But  a  substantial 
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compliance  with  this  rule  is  all  that  can  be  expected ;  ancl  Deitlier 
tlie  statute  nor  usage  should  be  construed  so  as  to  put  a  vessel 
in  fault  when  her  light  happens  to  be  hung  something  more 
than  twenty  feet  above  her  hull^  at  least  when  appears,  as  iu 
this  case,  that  the  colliding  vessel  was  not  misled  thereby. 

Section  4234  of  the  Revised  Statutes  provides:  "Collectors, 
or  other  chief  officers  of  the  customs,  shall  require  all  sail  vessels 
to  he  furnishal  with  pro|>er  signal  lights,  and  every  such  vessel 
shall,  on  the  approacl\  of  any  steam  vessel  during  the  night- 
time, show  a  lighted  torch  u])on  that  point  or  quarter  to  which 
such  steam  vessel  shall  l>e  approaching.  Every  such  vessel  that 
shall  be  navigated  without  complying  with  the  provisions  of  this 
and  the  preceding  section  shall  be  liable  to  a  penalty  of  $200/* 
etc. 

This  section  is  compiled  from  section  70  of  the  act  of  Febru- 
ary 28,  1871  (16  Stats.  459),  passed  "to  provide  for  the  better 
se(;urity  of  lifie  on  vessels  propelled,  in  whole  or  iu  part,  by 
steam,  and  for  other  pur|3oses.*' 

Section  1  provides:  "That  no  license,  register,  or  enrollment 
shall  be  grantetl  ....  by  any  collector  .  .  .  •  to  any  vessel 
propelled,  iu  whole  or  in  part,  by  steam,  until  be  shall  have 
satisfactory  evidence  that  all  the  provisions  of  this  act  have 
been  complied  with;  and  if  any  such  vessel  shall  be  navigated 
without  complying  with  the  ternis  of  this  act,  the  o\vner  or 
owners  thereof  shall  forfeit  and  pay  to  the  United  States  the 
sum  of  $500  for  each  oflFense,''  etc. 

Section  70  of  the  same  provides:  "That  it  shall  be  the  duty 
of  all  collectors  ....  to  require  all  sailing  vessels  to  be  fur- 
nished with  proper  signal  lights,  as  provided  for  by  the  act  of 
April  29,  1864,  entitled  *An  act  fixing  certain  rules  and  regu- 
lations for  preventing  collisions  on  the  water;'  and  every  such 
vessel  shall,  on  the  approach  of  any  steamer  during  the  night- 
time, show  a  lighted  torch  ujK>n  that  point  or  quarter  to  which 
such  steamer  shall  be  approaching.  Ai>d  every  such  vessel 
that  shall  be  navigated  without  complying  with  the  terms  of 
the  act  of  April  29,  1864,  and  the  provisions  of  this  section, 
shall  forfeit  and  pay  the  sum  of  $200,"  etc. 

By  section  41  of  the  act,  all  steamers  navigating  the  waters 
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of  the  United  States,  except  public  vessels,  and  vessels  of  other 
countries,  are  made  subject  to  the  provisions  of  the  act. 

As  has  been  stated,  the  act  of  1864,  providing  for  signal 
lights,  both  in  the  original  and  the  compilation  (sec.  4233,  Rev. 
Stats.),  is  limited  in  its  application  to  American  vessels.  The 
act  of  1871  (sec,  41)  expressly  provides  that  it  shall  not  be 
applicable  to  "vessels  of  other  countries"  {The  HoLhroay^  25 
Fed,  Rep.  926),  and  the  whole  tenor  of  the  act,  particularly 
sections  1  and  70,  show  plainly  that  it  was  not  intended  to  be 
applied  to  any  other  than  American  vessels;  that  is,  such 
vessels  as  are  required  to  be  licensed,  enrolled,  or  registered  by 
the  collector  of  customs.  This  language  could  never  have  been 
used  by  Congress  in  legislation  intended  to  include  foreign 
vessels  in  American  waters. 

In  the  transfer  of  section  70  to  the  Revised  Statutes,  no  such 
purpose  is  manifested  or  suggested.  The  place  or  company  in 
which  it  is  found  furnlfehes  no  evidence  of  such  purpose.  The 
preceding  section  (4233),  consisting  of  twenty-four  rules,  made 
professedly  to  prevent  "collisions  on  the  water,"  applies  only 
to  American  vessels.  Tin's  section  (4234)  is  not  technically  one 
of  these  rules,  but  it  is  very  properly  placed  immediately  after 
them,  is  collated  with  them,  and  relates  to  the  same  subject — 
the  preventing  of  "collisions  on  water."  But  what  is  more 
significant  and  co^trdlling,  like  the  section  of  the  act  of  1871 
from  which  it  was  compiled,  it  is  in  effect  restrained  by  its 
terms  to  such  "sail  vessels"  as  the  United  States  collectors  of 
customs  may  license,  enroll,  or  register,  provided  they  are  fur- 
nished with  the  proper  signal  lights  as  required  by  the  preced- 
ing section  (4233). 

From  these  premises  it  follows,  in  my  judgment,  that  section 
4234  of  the  Revised  Statutes,  requiring  a  sail  vessel  to  exhibit 
a  torch-light  on  the  approach  of  a  steamer,  is  not  applicable  to 
a  foreign  vessel  in  American  waters,  and  therefore  was  not  to 
the  Clan  Mackenzie. 

There  is  no  doubt  that  the  local  or  municipal  law  of  the 
United  States  applies  to  British  vessels  in  American  waters, 
unless  the  contrary  appears  to  have  been  intended  by  the  legis- 
lature^ and  the  rights  and  liabilities  of  persons  and  vessels  In 
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case  of  a  collision  between  sucli  a  vessel  and  another  on  such 
waters  are  to  be  determined  by  such  law.  {The  Scotlayidy  105 
U.  8.  29.) 

In  tliis  case^  however,  the  act  in  question,  Uie  torch  law, 
appears  by  a  necessary  implication  to  have  been  intended  for 
domestic  vessels  only. 

Why  this  regulation  should  be  so  limited  is  not  apparent. 
To  prevent  "collision"  on  American  waters  and  provide  for  the 
"security  of  life"  thereon,  it  is  as  necessary  that  a  foreign  sail 
vessel  should  exhibit  a  torch-light  on  the  approach  of  a  steamer, 
as  a  domestic  one.  But  the  question  of  what  the  statute  ought 
to  be  is  for  Congress,  and  not  the  courts.  The  latter  must 
administer  it  as  they  find  it. 

This  con  elation  renders  it  unnecessary  to  consider  the  point 
made  by  the  libellant,  that  section  4234  does  not  apply  to  a 
vessel  at  auchor,  because,  as  was  contended  on  the  argument, 
Budi  a  vessel  is  not,  while  so  at  rest,  beitg  "navigated,"  within 
the  meaning  of  the  section. 

In  Tlie  Lizzie  Henderson,  20  Fed.  Rep.  624,  it  was  held  other- 
wise; and  I  am  inclined  to  agree  with  the  ruling  in  that  ease. 
In  my  judgment,  a  vessel  is  being  "navigated,"  within  the 
purpose  of  the  statute  and  the  ordinary  meaning  of  the  term, 
whetlier  at  anchor  or  not,  while  she  is  engaged  in  a  voyage  from 
one  port  to  another. 

The  claimant  also  seeks  to  put  the  fault  of  this  collision  on 
the  C.  M.,  on  the  ground  that  she  was  improperly  anchored 
in  the  line  of  the  Coffin-Rock  light,  and  the  usual  course  of 
steamers  from  off  Goble's  Point  thereto.  My  own  judgment 
and  finding  is,  that  the  vessel  was  properly  anchored,  both  as 
to  the  channel  and  light,  and  that  the  Oregon,  if  properly  and 
safely  navigated,  would  have  passed  down  at  least  400  feet  to 
the  starboard  of  her. 

But  if  this  were  otherwise,  I  do  not  think  the  claimant  can 
be  heard  to  complain  of  it.  It  is  stipulated  in  this  case  that 
the  Union  Pacific,  by  proper  arrangements  with  the  owner  and 
lessee  thereof,  is  and  was  operating  both  the  steamer  and  the 
tug — the  Oregon  and  the  Oklahuma — as  well  as  the  Or^oa 
Short  Line  and  the  Utah  Northern.    Through  its  agent,  the 
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master  and  pilot  of  the  Oklahama^  Empken,  the  C.  M.  was 
anchored  as  and  where  she  was,  when  the  collision  occurred. 
And  the  same  may  be  said  of  the  hanging  of  the  anchor  light. 
Empken  directed  the  hanging  of  it,  and  told  the  watchman  to 
**  hang  it  higher.''  To  do  so  would  be  to  take  advantage  of  its 
own  wrong. 

And  lastly,  did  good  seamanship  require  the  C.  M.  to  be  pre- 
pared with  material  for  a  torch-light  or  flare-up,  and  exhibit  the 
same  on  the  approach  of  the  Oregon,  and  thus  warn  her  of  the 
danger  of  the  collision? 

The  testimony  of  the  local  pilots  and  steamboat  men  is  uni* 
formly  to  the  efii9ct  that  they  never  saw  or  heard  of  the  exhi- 
bition of  a  torch-light  by  a  sail  vessel  on  these  waters;  and  they 
add,  that  they  never  knew  of  any  occasion  for  one  being  so 
used.  But  the  experience  and  observation  of  a  person  on  the 
Columbia  and  Wallamet  rivers  is  not  sufficient  to  furnish  a 
standard  or  criterion  of  what  good  seamanship  demands  or 
includes  in  this  respect. 

The  first  mention  of  torch-light  that  I  find  in  the  statutes  of 
the  United  States  is  in  article  8  of  the  act  of  1864  (13  Stats. 
69),  now  rule  11  of  section  4233  of  the  Revised  Statutes.  It 
is  called  therein  a '' flare-up,'' and  directed  to  be  exhibited  on 
''sailing  pilot  vessels  ....  every  fifteen  minutes."  In  section 
70  of  the  act  of  1871  (16  Stats.  459),  now  section  4234  of  the 
Bevised  Statutes,  the  term  used  is  ''a  lighted  torch,"  and  sail 
vessels  are  required  to  show  it  on  the  approach  of  a  steam  vessel 
in  the  night-time. 

By  article  9  of  the  act  of  March  1,  1885  (23  Stats.  439), 
adopting  the  "  Revised  International  Regulations  for  prevent- 
ing collisions  at  sea,"  it  is  provided  that  ''a  pilot  vessel,  when 
engaged  on  her  station  on  pilotage  duty,"  shall  "exhibit  a 
flare-up  light  ....  at  short  intervals,"  not  exceeding  fifteen 
minutes ;  and  in  article  11  of  the  same  act  (p.  440)  it  is  provided 
that  ''a  ship  which  is  being  overtaken  by  another,  shall  show 
from  her  stern  to  such  last-mentioned  ship  a  white  light  or 
flare-up  light." 

It  is  but  reasonable  to  suppose  that  the  flare-up  or  torch-light 
was  in  use  as  a  convenient  and  effective  means  of  preventing 
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collisions  before  the  same  was  made  obligatory  by  statute,  and 
the  history  of  navigation  and  the  reports  of  collision  cases  show 
the  fact. 

Two  of  the  witnesses  for  the  libellant,  one  a  master  mariner 
for  twenty  years  and  now  the  agent  of  Lloyds  in  this  port,  and 
the  other  an  officer  in  the  United  States  navy,  and  now  inspector 
of  lights  in  this  district,  testify  on  this  point.  The  first  says : 
"The  way  I  understood  my  duty  as  a  shipmaster,  was  to  avoid 
danger  by  all  possible  means,  and  therefore,  if  a  ship  was  to 
approach  me,  and  I  had  reason  to  believe  there  was  a  bad  look- 
out kept,  then  I  would  take  my  flare-up  and  show  it."  The 
latter  says:  "A  flare-up  light  or  a  torch  or  a  blue  light  is 
suppose<l  to  be  in  readiness  at  any  time  in  case  of  an  emergency. 
....  In  bad,  thick  weather,  in  case  of  a  vessel  lying  in  the 
track  of  steamers,  they  always  keep  a  flare-up  light,  ready  to 
burn  at  a  moment's  notice,  or  would  on  all  well-regulated 
ships." 

There  is  no  evidence  in  the  case  to  the  contrary  of  this.  Be- 
sides the  weight  given  to  it  by  the  character  of  the  witnesses 
from  whom  it  comes,  it  commends  itself  to  my  judgment  on  the 
ground  of  its  reasonableness.  Nothing,  it  seems  to  me,  would 
sooner  or  more  certainly  apprise  a  misguided  steamer,  on  a  dark 
night,  of  the  existence  of  a  sail  vessel  in  her  apparent  path, 
and  the  danger  of  collision  if  persevered  in,  than  a  flare-up  or 
torch-light  suddenly  exhibited  over  her  side. 

Had  the  C.  M.  been  provided  with  such  a  light,  and  had  it 
been  exhibited  on  the  first  approach  of  the  Oregon,  or  even 
when  she  was  within  a  quarter  of  a  mile  of  the  C.  M.,  it  is 
probable  that  the  collision  would  not  have  occurred.  At  least 
the  C.  M.  would  have  done  what  she  ought  and  could  to  pre- 
vent it,  and  the  Oregon  would  have  been  left  without  excuse. 

I  find,  therefore,  that  the  C.  M.  was  in  fault:  (1)  In  not 
providing  her  anchor  watch  with  a  torch-light  or  flare-up, 
whereby  her  presence  might  have  been  indicated  to  the  ap- 
proaching steamer;  and  (2)  her  anchor  watch  did  not  avail 
himself  of  the  means  at  hand  for  this  purpose,  to  wit,  the  ship's 
bell. 

The  collision  was,  therefore,  the  result  of  a  mutual  fault. 
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And  although  the  faulfc  of  the  Oregon,  comparatively  consid- 
ered, was  more  gross  and  inexcusable  than  that  of  the  C.  M., 
still  the  damages  resulting  from  the  collision  must  be  divided 
between  tliem.  {The  CaJthanne  v.  Dickenson^  17  How.  170; 
Max  Motria  v,  Cairj/y  11  Sup.  Ct.  Rep,  29,  and  cases  there 
cited.) 

The  damages  claimed  on  behalf  of  the  C.  M,  are  as  follows : 
Raising  ship  and  anchor,  $20,253;  repairs  made  and  estimated, 
$24,226.06;  equipments  lost,  $4,092.70;  stores  lost,  $2,272.72; 
miscellaneous,  $3,417.07;  special  exj)enses,  such  as  boaixling 
crew  on  shore,  $1,087.56 ;  demurrage,  $23,625 ;  total  $78,974.11. 

The  correctness  and  reasonableness  of  these  charges  is  not 
seriously  contested,  if  at  all,  except  that  of  demurrage  and  the 
item  of  $1,250,  in  the  miscellaneous  charges,  paid  the  agent  for 
furnishing  bonds  in  the  suits. 

I  have  not  the  time,  and  the  length  of  this  opinion  already 
will  not  permit  me,  to  go  into  details  in  passing  on  these  items. 

The  master  of  the  C.  M.  says  that  her  average  net  monthly 
profits  were  $3,000.  This  for  four  and  one-half  mouths,  the 
time  she  was  detained  in  this  port  on  account  of  the  collision, 
amounts  to  $13,500.  Add  to  this  the  difference  between  the 
value  of  the  charter  lost  by  the  collision  and  that  of  the  one 
under  which  she  sailed  with  2,500  tons  of  wheat,  which  is 
$4,219,  and  we  have  in  my  judgment  the  demurrage  to  which 
the  libellant  is  entitled  —  $17,719.  There  must  also  be  de- 
ducted from  this  amount  the  sum  of  tiiree  per  centum  thereof^ 
which  belongs  to  the  master  as  part  of  his  compensation,  lost 
by  the  collision.  This  is  $531.57,  which  leaves  the  amount 
allowed  for  demurrage  $17,187.43. 

The  ship,  exclusive  of  the  anchor,  was  raised  by  Captain 
"Whitelaw,  on  a  bid  of  $19,900  if  he  succeeded,  and  nothing  if 
he  did  not.  His  was  the  lowest  bid  but  one,  which  was  for  the 
Bum  of  $8,000,  by  a  person  without  experience  or  means  to  do 
the  work,  and  apparently  without  any  proper  appreciation  of 
the  labor  and  risk  involved  in  the  undertaking.  The  weather 
was  cold,  the  river  was  rising,  with  ice  coming  down  from  the 
mountains.  There  was  no  time  to  be  lost  in  getting  ready  or 
juaking  experiments  if  the  ship  was  to  be  saved.    Whitelaw 


460  The  Steamship  Ohegon.  [Dist.  Ct. 

Opinion  of  the  Coart — Dettdj,  J.  [  JMrnarr, 

had  ma<le  wrecking  a  specialty,  had  been  sucoessfu),  and  had  a 
sufficient  plant,  inchiding  a  steamer  worth  J60,000,  ready  to  go 
to  work  at  onoe.  He  states  that  he  only  made  $4,000,  and  in 
ttjr-^iiclgment  stood  an  even  chance  to  lose  much  more. 

On  the  argument,  no  specific  objection  was  made  to  this  item ; 
but  it  was  claimed  formally  that  the  lower  bid  of  $8,000  should 
have  been  accepted.  This  I  am  satisfied  would  have  been  equiv- 
alent to  abandoning  the  vessel.  The  libellant  offered  to  turn 
the  vessel  over  to  the  claimant,  but  the  offer  was  declined.  By 
stipulation  it  was  allowed  to  inspect  the  work  of  raising  the 
ship  as  it  went  on,  and  does  not  now  specify  any  objection  to 
the  manner  or  cost  of  it;  and  the  princi[)al  officer  of  the  claim- 
ant in  this  port  expressed  his  satisfaction  that  Captain  White- 
law  had  beeu  awarded  the  contract. 

The  libellants  in  the  intervention  filed  April  1,  1890,  by  the 
master,  John  Simpson,  his  wife,  and  the  crew,  for  damages  for 
the  loss  of  their  {>ersoual  effects,  have  testified  to  and  been  cross- 
examined  as  to  their  quantity,  kind,  and  value.  No  evidence 
has  been  produced  to  the  contrary,  and  their  statements  are 
probable  and  reasonable  under  the  circumstances.  It  is  to  be 
remembered  that  they  left  England,  not  many  months  before, 
on  a  long  voyage  through  many  latitudes,  and  would  probably 
be  provided  with  a  good  stock  of  winter  and  summer  clothing. 
By  the  collision  the  forecastle  was  cut  open  and  their  effects  lost 
and  destroyed.  Besides  those  which  could  be  enumerated  and 
valued,  it  is  evident  there  were  many  memorials,  keepsakes,  and 
trinkets?  which  could  not  be  valued  or  oom|)eusated  for  in  money. 
And  although  a  part  of  these  effects  may  have  shown  some  use, 
so  that  they  might  have  been,  in  the  language  of  the  trade, 
regarde<l  as  second-hand,  still  they  were  probably  worth  to  the 
owners  all  they  cost  when  new,  and  they  ought  to  be  allowed 
for  them  accord inj^lv, 

I  find  that  the  libellant,  John  Simpson,  suffered  damage  by  the 
loss  of  instruments  and  clothes,  $400,  and  three  per  centum  on 
the  profits  of  the  ship,  $531.57;  total,  $931.57;  Mrs.  Simpson, 
by  the  loss  of  her  own  and  child's  clothing,  $450;  and  the  petty 
officers  and  crew  from  the  loss  of  "personal  effects" as  follows: 
George  H.  Beaumont,  first  mate,  $1,000;  John  Farley,  second 
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mate,  $142;  Greorge  Ides,  third  mate^  $312.50;  Lochlan  Mo 
Kiunon,  carpenter,  $35;  James  Douglas,  steward,  $30;  Wil- 
liam Simmons,  cook,  $80;  Joseph  Knight,  boatswain,  $289; 
John  Bell,  seaman,  $177.50;  Alex.  Fortune,  seaman,  $60; 
Charles  Letlow,  seaman,  $55.10;  James  Travers,  seaman,  $70; 
James  Wood,  seaman,  $100;  Elijah  Boberts,  seaman,  $65; 
James  Sample,  seaman,  $92 ;  E<lgar  Matthieu,  seaman,  $106.25 ; 
Joseph  Horton,  seaman,  $109.50;  total,  $4,105.42. 

The  claimant  objects  to  the  payment  of  these  claims  in  this 
suit,  on  the  ground  that  the  right  of  the  libcllants  to  intervene 
herein  ceased  with  tlie  delivery  of  the  Oregon  by  the  marshal 
to  the  claimant,  on  the  stipulation  to  abide  and  perform  the 
decree  of  the  court.  The  same  objection  is  made  in  the  case 
of  the  intervention  of  the  administrator  of  the  estates  of  Austin 
and  Reed,  and  of  James  Joseph. 

There  is  no  question  but  this  is  a  suit  in  rem^  and  that  the 
libellants  have  a  lieo  on  the  vessel  for  their  several  claims,  and 
might  have  intervened  in  this  suit  for  their  interest  therein 
before  the  release  of  the  same.  Does  the  discharge  of  the  vessel 
on  a  stimulation  change  the  clHiracter  of  the  suit?  Is  it  no 
longer  a  suit  in  remf  and  if  so,  why?  In  a  suit  in  rem,  accord- 
ing to  the  course  of  the  admiralty,  the  vessel,  when  arrested, 
could  only  be  released  by  order  of  the  court  on  a  stipulation 
for  its  appraised  value;  and  this  stipulation  took  the  place  in 
tlie  suit  of  the  vessel,  and  the  stipulations  therein  were  liable 
accordingly. 

This  stipulation  was  taken  by  the  marshal  under  section  941 
of  the  Revised  Statutes,  which  provides  that  when  '^  process  in 
rem  is  issued  in  a  cause  of  admiralty  jurisdiction, '^  the  marshal 
shall  "discharge  the  property  arrested  ....  on  receiving  from 
the  claimant '^  thereof,  "a  bond  or  stipulation  in  double  the 
amount  claimed  by  the  lil^ellant;"  and  judgment  against  the 
stipulators  may  be  given  "at  the  time  of  rendering  the  decree 
in  the  original  cause." 

This  statute  was  passed,  as  is  well  known,  to  facilitate  the 
convenient  ami  speedy  release  of  a  vessel  from  arrest  in  the 
admiralty ;  and  there  is  no  reason  why  a  dischai^e  of  the  Oregon 
under  it  should  be  held  to  have  the  effect  to  convert  this  suit 
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in  rem,  to  which  all  the  world  are  considered  parties^  and  have 
been  warned  by  the  process  of  this  court  to  intervene  for  their 
interest  therein,  into  a  proceeding  in  personam,  to  which  no  one 
is  or  can  become  a  party  except  the  original  libellant  and  the 
parties  in  the  stipulation. 

If  the  court  cannot  acquire  jurisdiction  of  the  libel  of  an 
intervener  unless  on  the  re-arrest  of  the  vessel,  on  process 
thereon,  the  proceeding  is  in  no  wise  different  from  an  original 
suit,  and  the  economy  and  convenience  of  the  proceeding  by 
intervention  is  practically  lost. 

In  this  case  the  original  suit  was  brought  for  the  value  of 
the  vessel,  as  the  C.  M.  was  then  supposed  to  be  a  total  loss, 
and  the  stipulation  on  the  release  of  the  Oregon  was  given 
for  double  the  alleged  value,  $260,000.  This  amount  is  more 
than  sufficient  to  satisfy  all  the  claims  against  the  Oregon, 
involved  in  this  suit.  I  see  no  reason  why  this  statute  stipula- 
tion should  not  stand  for  the  res,  as  far  as  it  goes,  like  the 
admiralty  stipulation  for  the  value  thereof.  Admiralty  rule  34 
makes  no  such  distinction,  but  recognizes  the  right  of  any 
person  having  an  interest  in  the  vessel  proceeded  againSt — that 
is,  having  at  least  a  lien  thereon — to  intervene  for  such  inter- 
est, without  reference  to  the  fact  of  whether  she  has  been 
released  from  arrest  or  not.  Authorities  have  been  cited  by 
counsel  for  the  claimant  to  the  contrary  of  this,  but  in  my 
judgment  they  are  not  in  point — do  not  bear  upou  the  ques- 
tion. As,  for  instance,  that  the  owner  of  a  vessel  discharged 
on  a  statute  stipulation  in  double  the  amount  of  the  libellant's 
claim,  takes  her  subject  to  all  other  existing  liens.  This  is  true, 
of  course,  provided  such  a  lien-holder  does  not  elect  to  intervene 
in  the  original  suit,  and  make  his  claim  out  of  the  stipulation 
instead  of  the  vessel. 

The  claim  of  the  libellant  in  the  original  suit,  and  those  of 
these  libellants,  arise  out  of  the  same  facts,  and  it  is  convenient 
and  proper  that  they  should  be  disposed  of  in  the  one  suit. 

The  claim  made  by  Mr.  Laidlaw,  as  administrator  of  the 
estates  of  the  deceased  seamen,  Austin  and  Reed,  is  objected  to 
on  the  ground  that  the  admiralty  has  no  jurisdiction  in  such  a 
case.    In  support  of  this  objection  counsel  cites  and  relies  on 
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the  cases  of  The  Harrisburg,  119  U.  S.  199,  and  The  Almkaj 
130  U.  S.  201.  What  was  decided  in  the  first  of  these  cases^ 
and  affirmed  in  the  second  one^  is  succinctly  stated  by  Mr.  Jus- 
tice Blatchford  in  the  latter:  ''In  the  absence  of  an  act  of 
Congress  or  of  a  statute  of  a  state,  giving  a  right  of  action 
therefor,  a  suit  in  admiralty  could  not  be  maintained  in  the 
courts  of  the  United  States  to  recover  damages  for  the  death  of 
a  human  being  on  the  high  seas,  or  on  waters  navigable  from 
the  sea,  which  was  caused  by  negligence." 

By  a  strong  implication  this  is  an  admission  that  where  either 
of  such  statutes  does  exist,  such  suit  may  be  maintained.  And 
in  Ex  patie  McNeil,  13  Wall.  236,  and  EaUway  Co  v.  WhiUon, 
13  Wall.  270,  the  court  had  in  effect  ali*eady  so  decided. 
In  the  former  case  Mr.  Justice  Swavne  said:  **A  state  law 
may  give  a  substantial  right  of  such  character  that  where  there 
is  no  im]>ediment  arising  from  the  residence  of  the  parties^  the 
right  may  be  enforced  in  tlie  proper  federal  tribunal,  whether 
it  be  in  a  court  of  equity,  of  admiralty,  or  of  comqion  law."  In 
the  latter  case,  which  was  an  action  for  damages  for  the  death 
of  a  peAon,  upon  a  statute  of  the  state,  Mr.  Justice  Field  said : 
"In  all  cases  where  a  general  right  is  thus  conferred,  it  can  be 
enforced  in  any  federal  court  within  the  state  having  jurisdic- 
tion of  the  parties." 

The  statutes  of  Oregon  provide  for  this  case  fully  and  with- 
out doubt.  Section  371  (Comp.  1887)  declares :'"  When  the 
death  of  a  person  is  caused  by  the  wrongful  act  or  omission  of 
another,  the  personal  representatives  of  the  former  may  main- 
tain an  action  at  law  therefor  against  the  latter,  if  the  former 
might  have  maintained  an  action,  had  he  lived,  against  the 
latter,  for  an  injury  done  by  the  same  act  or  omission." 

The  damages  must  not  exceed  $5,000,  and  the  amount  recov- 
ered is  assets  in  the  hands  of  the  administrator. 

It  is  admitted  that  the  right  of  action  conferred  by  this  sec- 
tion on  the  representative  of  the  deceased  is  not  accompanied 
by  any  privilege  or  lien  on  the  offending  thing,  if  any,  and 
therefore,  although  it  may,  as  in  this  case,  arise  out  of  a  marine 
tort,  it  can  only  be  asserted  in  admiralty,  in  personam.  But 
the  statute  also  gives  this  privilege  or  lien.    Section  3690 
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(Comp.  1887)  provides:  "Every  boat  or  vessel  used  in  oavigat* 
ing  the  waters  of  this  state^  ....  shall  be  liable  and  subject  to 
a  lieo For  all  ...  .  damages  or  injuries  done  to  per- 
sons or  property  by  such  boat  or  vessel." 

The  Oregon  was  being  used  to  navigate  the  waters  of  this 
state,  and  the  injury  complained  of  was  suffered  thereon,  and 
siie  is  clearly  within  the  purview  of  the  statute.  A  state  may 
give  a  lien  for  building  a  ship  {Edwards  v.  EltiM,  21  Wall.  632), 
or  for  materials  furnished  in  the  home  jwrt  {Tlie  LoUaiixinna, 
21  Wall.  668),  and  such  liens  may  be  enforced  in  admiralty. 

It  appears  that  Mr.  Laidlaw  has  l)cen  duly  appointed  ailniin- 
istrator  of  the  estate  of  each  of  the  decedents,  by  the  county 
court  of  the  proper  county,  and  ia  tiierefore  entitled  to  recover 
in  this  suit  whatever  loss  the  estates  of  these  parties  have  su& 
fered  by  their  death. 

Charles  Austiu,  at  the  time  of  his  death,  was  about  twenty-^ 
five  years  of  age,  and  in  good  coudition  physically  and  mentally. 
Matthew  Reed  was  about  seventy  years,  and  in  the  same  condi-^ 
tion.  The  expectation  of  life,  according  to  the  testimony  of  aa 
expert,  for  the  former  was  forty-two  years  and  for  tMfe  latter 
eight  years.  They  appear  to  have  been  earning  $15  a  month 
aud  found.  This,  if  constantly  employed,  would  amount  to 
$180  a  year.  But  it  is  not  probable  that  either  of  them  would 
be  so  employed  during  these  periods.  Deductions  must  also  be 
made  for  the  cost  of  clothing  aud  the  usual  expenses  ou  shore* 
The  damages  in  tliis  class  of  cases  are  for  the  pecuniary  injury 
only,  and  nothing  is  allowed  as  a  solaiium  or  solace  for  wounded 
feelings  or  mental  sufferings.  {Holmes  v.  Or,  &  OaL  By.  Cck  6 
Sawy.  293.) 

In  my  judgment,  the  loss  to  the  estates  of  the  deceased  does 
not  exceed  $100  a  year  eacli.  The  present  value,  at  eight  per 
centum  discount,  tlie  legal  rate  of  interest  liere,  of  an  annuity  of 
$100  a  year  for  eight  years,  is  $574,  and  the  same  for  forty-two 
years  is  $1,200.  I  therefore  fiud  that  the  libellant  is  entitled  to 
recover  these  sums  in  this  suit. 

The  claim  of  the  libellant,  James  Joseph,  is  not  otherwise 
apecially  objected  to.  At  the  time  of  the  collision  he  was  asleep 
in  his  bunk  on  the  port  side  of  the  forecastle,  just  above  Austin 
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and  Reed,  who  were  killed.  He  was  caught,  in  the  jam,  about 
his  hips  aud  body,  and  held  there  until  pulled  out  hy  the  men 
on  deck,  which  was  immediately  after  the  collision.  He  was  in 
the  hospital  at  Astoria  two  month.  On  the  16th  of  March  he 
was  examined  by  a  physician,  who  testified  that  he  limped  on 
his  right  leg,  that  the  hip  joint  was  still  sensitive  and  the 
muscles  rigid.  He  thinks  it  doubtful  if  he  will  ever  wholly 
recover.  So  far  as  known  no  bones  were  broken  nor  parts 
ruptured.  His  hospital  expenses,  paid  by  the  vice-consul, 
amounted  to  $88.  I  find  that  he  is  entitled  to  recover  $1,500 
damages. 

The  libellant  and  claimant  have  stipulated  that  the  cost  of 
repairs  on  the  Oregon  on  account  of  injuries  sustained  by  the 
collision  is  $8,187.20,  and  that  the  time  consumed  in  making 
such  repairs,  during  which  the  steamer  was  laid  up,  is  thirty- 
two  days,  for  which  I  allow  the  claimant  damages  at  the  rate 
of  $200  a  day,  or  $6,400,  making  in  all  the  sum  of  $14,587.20. 

On  all  these  sums,  interest  will  be  allowed  for  one  year,  at 
the  rate  of  eight  per  centum  per  annum,  and  in  each  of  the 
three  cases  of  the  libellants  intervening  for  their  interests,  in 
addition  to  the  damages  already  found,  there  is  allowed  $150  as 
a  compensation  for  counsel  in  maintaining  these  suits. 

The  total  damage  arising  from  the  collision  as  now  found  is 
$102,513.49,  sustained  as  follows: — 

By  the  C.  M $72,536  54 

By  the  master  and  crew 4,105  42 

By  the  estate  of  Austin 1,200  00 

By  the  estate  of  Reed 574  00 

By  James  Joseph 1,500  00 

By  the  Oregon. • 14,587  20 

Total $94,503  16 

Interest  on  this  sum 7,560  33 

Total $102,063  49 

Add  to  this  counsel  fee  for  the  interveners 450  00 

Total $102,513  49 

XIV.  Sawt.— 80. 
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Where  both  ves-sels  are  fouud  ia  faulty  as  in  tliis  case,  the 
rule,  for  apportioniug  the  damages  is  this :  each  vessel  is  liable 
for  one  half  the  damage  suflTered  by  the  other.  Where  the 
losses  are  even,  the  one  offsets  the  other,  but  where  they  are 
uneven,  the  half  of  the  difference  between  the  losses  is  the  sum 
which  the  one  sustaining  the  lesser  loss  must  pay  to  the  one  sus- 
taining the  greater.  {The  Sapphire,  18  Wall.  56;  The  North 
Star,  106  U.  S.  18.) 

The  difference  between  the  loss  sustained  by  the  C.  M.  and 
the  Oregon  is  f 57,949.34,  and  the  one  half  of  this  sum  — 
$28,974.67— with  interest,  amounting  to  $31,292.64,  must  be 
paid  by  the  Oregon  to  the  C.  M.,  to  equalize  the  loss  arising 
from  their  mutual  fault. 

Both  vessels  having  been  found  in  fault,  they  are  equally 
liable  to  the  intervenors  for  the  whole  amount  due  them  — 
$8,419.85.  Both  vessels  being  before  the  court,  this  sum  will 
be  divided  between  them.  The  one  half  of  it— $4,209.95  — 
will  be  added  to  the  decree  against  the  Oregon,  and  the  other 
will  be  paid  out  of  the  money  made  on  such  decree  for  the  C.  M. 

No  claim  is  made  on  behalf  of  the  C.  M.  that  she  is  not  liable, 
if  in  fault,  for  the  one  half  of  the  damages  sustained  by  the 
intervenors.  The  fault  of  the  C.  M.  in  not  bring  provided  with 
a  torch-light  on  the  night  of  the  collision  was  not  the  fiiult  of  a 
fellow-servant  of  the  intervenors,  but  that  of  her  owners  or 
their  aZ^  ego,  the  master;  and  as  to  the  latter,  the  matter  is 
left  between  him  and  his  employers.  (The  Queen,  40  Fed.  Rep. 
694.) 

A  decree  will  be  entered  against  the  Oregon  for  the  sum  of 
$35,502.59,  together  with  one  half  of  the  costs  of  the  case,  to 
be  taxed ;  and  unless  the  same  is  paid  within  thirty  days  there* 
from,  an  execution  may  issue  therefor,  against  the  property  of 
the  stipulators. 
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Ellingwood  V.  Stancliff. 

ClBCXTIT  COUBT,  SOUTHEBN  DiSTBlOT  OF  CaLIFOBNIA. 

April  28,  1890. 

1.  Locating  Patent—  Bubveyb.  —  On  a  question  as  to  the  true  location  of  a  patent, 

boundaries  fixed  by  reversing  tlie  courses  and  distances  must  govern  when  found 
to  coincide  with  the  natural  calls  of  the  patent. 

2.  Idem.  — When  tlie  points  fixed  by  reversing  the  courses  and  distances  do  not 

coincide  with  the  natural  calls  of  the  patent,  or  the  natural  calls  cannot  be 
identified,  then  the  regular  courses  and  distances  must  govern. 

Before  Ross,  District  Judge. 

At  law.     Action  to  recover  laud. 

Messrs.  Wells,  ChUhrie  &  Lee,  for  plaintiff. 

Mr.  R,  Dunnigan,  for  defendant. 

Ross,  J.  {charging  jury).  The  documentary  evidence  in  the 
case  shows  the  title  to  the  land  in  controversy  to  have  been  in 
the  plaintiff  at  the  time  of  the  commencement  of  this  action, 
if  the  land  is  embraced  within  the  boundaries  of  the  rancho 
Tejunga,  as  described  in  the  patent  for  that  rancho  issued  by 
the  government  of  the  United  States.  The  patent  was  issued 
October  19,  1874,  and  the  survey  embodied  in  it  was  made  in 
the  year  1858.  The  survey  is  therefore  an  old  one,  and  it  will 
not  be  surprising  if  the  evidence  shows  that  some  or  all  of  the 
stakes  placed  by  the  surveyor  who  made  the  government  survey 
have  disappeared,  or  that  some  or  all  of  the  trees  called  for  in 
the  description  contained  in  the  patent  have  been  cut  down  or 
destroyed.  The  facts  of  the  case  are  for  you  to  determine,  and 
of  the  credibilitv  of  each  and  every  witness  vou  are  the  sole 

m  my 

and  exclusive  judges.  There  are  certain  facts,  however,  about 
which  there  is  no  dispute  between  the  parties.  One  is  that  the 
defendant  was,  at  the  time  of  the  commencement  of  this  action, 
and  still  is,  in  possession  of  that  portion  of  the  land  sued  for 
which  lies  between  the  line  claimed  by  the  plaintiff  to  be  the 
true  northerly  boundary  of  the  rancho,  and  which  is  represented 
on  the  plaintiff's  maps  by  the  black  line,  and  on  the  defendant's 
maps  by  the  red  line,  and  the  line  claimed  by  the  de&ndant  to  be 
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the  true  northerly  boundary  of  the  rancho,  and  which  is  repre- 
sented on  the  plain tifi*'s  maps  by  the  red  line,  and  on  the  defend- 
ant's maps  by  the  black  line.  S<)  that  if  you  find  tbe  true 
location  of  the  northerly  l)oundary  of  the  raucho  to  be  as 
claimed  by  the  plaintiff,  your  verdict  should  be  for  the  plaintiff; 
but  if  you  find  its  true  location  to  be  as  claimed  by  the  defend- 
ant, your  venlict  simuld  be  for  the  defendant.  The  real  ques- 
tion for  determination,  therefore,  is,  what  is  the  correct  location 
of  the  northerly  boundary  of  the  ranclio?  That  there  is  an 
error  somewhere  in  the  description  of  the  rancho,  as  embodied 
in  the  patent,  is  a  concedeil  fact  in  the  case.  To  solve  the  diffi- 
culty, the  entire  description  in  the  patent  must  be  taken,  and 
the  identity  of  the  land  tiiereby  conveyed  ascertained,  by  a 
reasonable  construction  of  the  language  used,  together  with  the 
plat  of  the  survey  annexed  to  the  patent,  and  forming  a  }Xirt 
of  it.  That  plat  should  be  referred  to  and  considered  in  con- 
nection with  the  notes  of  the  survey,  for  it  forms  an  important 
part  of  the  patent.  The  object  in  cases  of  this  kind  is  to  ascer- 
tain the  intent  of  the  parties  to  the  instrument.  The  rule  by 
which  to  find  the  intent  is  to  give  most  effect  to  those  things 
about  which  a  mistake  is  least  likely  to  have  occurred.  On  this 
principle,  the  things  usually  called  for  in  a  gi*ant  —  that  is,  the 
things  by  which  the  land  granted  is  described — are  thus  mar- 
shaled :  First,  The  highest  regard  is  had  to  natural  bounda- 
ries. Secondly.  To  lines  actually  run,  and  corners  actually 
marked,  at  the  time  of  the  grant.  Hurdly,  If  the  lines  and 
courses  of  an  adjoining  tract  are  callal  for,  the  lines  will  be 
extended  to  them,  if  they  are  sufficiently  established,  and  no 
other  departure  from  the  deed  is  thereby  required;  marked  lines 
prevailing  over  tliose  that  are  not  marked.  Fourthly,  To 
courses  and  distances,  giving  preference  to  the  one  or  the  other, 
according  to  circumstances.  In  cases  like  the  present  one,  where 
the  description  is  ambiguous  and  doubtful,  j>arol  evidence  of 
the  practical  construction  given  by  the  parties  by  acts  of  occu- 
pancy, recognition  of  monuments  or  boundaries,  is  admissible, 
and  is  to  be  considered  in  aid  of  the  interpretation  of  the  instru- 
ment. The  identity  of  the  natural  calls  of  the  patent  is  for  you 
to  determine,  and  this  you  must  do  from  all  of  tbe  evidence  iq 
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the  case.  If  tlie  evidence  satisfies  you  of  their  true  location, 
and  you  find  that  by  taking  one  of  the  natural  calls,  as  to  the 
correct  location  of  which  you  are  satisfied,  and  frona  there  revers- 
ing the  courses  and  distances  given  in  the  patent,  the  line  of  the 
ranclio  would  answer  all  of  the  natural  calls  of  the  patent  back 
to  station  2  of  the  survey,  then,  and  in  that  case,  I  instruct  you 
that  such  line  should  be  adopted,  and  the  line  should  be  closed 
by  running  a  straight  line  from  such  station  2  to  the  acknowl- 
edged point  of  beginning  of  the  rancho,  which  is  station  3  of 
the  adjoining  rancho  ex-Mission  San  Fernando.  In  that  case, 
your  verdict  should  be  for  the  plaintiflF.  If,  however,  such  line 
so  run  by  the  reversed  courses  and  distances  would  not  answer 
the  natural  calls  of  the  patent,  or  if  from  the  evidence  you  are 
unable  to  correctly  Itwate  the  natural  C4ills,  then,  and  in  tiiat 
case,  you  are  instructed  that  the  courses  and  distances  given  in 
the  patent  must  govern,  and  in  that  event  your  verdict  must  be 
for  the  defendant. 


SwEATT  V.  Burton. 

CiBCUiT  Court,  Sodthbbn  District  of  Cauforsijl. 

April  28,  1890. 

1-  Ejectmbnt  — Title  to  Sustain— State  Certificate  of  Purchase.— Recovery 
in  ejectment  being  only  on  strict  legal  title,  ejectment  .cannot  be  xnaii^tained  on 
a  state  certificate  of  purchase,  which  is  bnt  a  contract  for  a  patent  on  compliance 
by  the  purchaser  with  its  terms,  though  such  certificate  is  made  by  the  state 
statutes  pt  inia  facie  evidence  of  title. 

Before  Ross,  District  Judge. 
Ejectment. 

Messrs,  Wells,  Guthrie  &  Lee,  for  plaintiff. 

3Tr,  Frank  P,  Taylor  {3Ir,  T,  M,  3IoNamara,  of  counsel),  for 
defendant. 

Roas,  J.  This  is  an  action  of  ejectment  brought  by  the 
plaintiff  to  recover  of  the  defendant  possession  of  certain  land, 
which  was  a  jwrtion  of  the  land  granted  to  the  state  of  Cali- 
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fornia  as  swamp  and  overflowed  laud  by  the  act  of  Congress  of 
September  28,  1850.  The  plaintiff  relies  for  a  recovery  upon 
a  certificate  of  purchase  issued  by^the  receiver  of  the  state  land 
oiSce  to  one  Lamberson  on  the  28th  of  August,  1884,  to  whose 
rights  he  claims  to  have  succeeded  by  subsequent  assignments 
and  mesne  conveyances.  It  will  not  be  necessary  to  pass  upon 
the  points  made  and  argued  by  the  counsel  in  the  case,  for  the 
rea^son  that  ejectment  cannot  be  maintained  in  the  federal  courts 
upon  a  state  certificate  of  purchase,  which  is  but  a  contract  for 
the  sale  and  conveyance  of  the  laud,  to  be  followed  by  a  patent 
conveying  the  legal  title  u|)on  the  compliance  on  the  part  of  the 
purchaser  with  the  terms  of  the  contract  and  the  full  payment 
of  the  purchase  price.  It  is  true  that  by  section  3514  of  the 
Political  Code  of  California  such  certificates  are  made  prima 
facie  evidence  of  title,  and  that  by  the  next  succeeding  section 
they,  together  with  all  rights  acquired  thereunder,  are  made 
subject  to  sale  by  deed  or  assignment.  But  it  is  manifest  from 
the  provisions  of  the  California  statute  upon  the  subject  that^ 
until  the  issuance  of  the  state  patent,  the  legal  title  remains  in 
the  state,  and  such  is  the  decision  of  the  supreme  court  of  the 
state  in  the  case  of  Manly  v.  Howlett,  55  Cal.  97 ;  and  since  it 
is  the  established  doctrine  of  the  supreme  court  of  the  United 
States  that  in  the  federal  courts  a  recovery  in  ejectment  can  be 
had  alone  upon  the  strict  legal  title,  it  follows  necessarily  that 
one  holding  such  state  certificate  only  cannot  maintain  such  an 
action  in  this  court,  whatever  effect  may  be  given  in  the  state 
courts  to  the  state  statute  making  such  certificates  prima  facie 
evidence  of  title.  In  a  late  ease  in  the  supreme  court — that 
of  Ixmgdon  v.  Sherwood,  124  U.  S.  74  —  the  court,  in  speaking 
of  a  statute  of  the  state  of  Nebraska,  which  declared  that  the 
duplicate  receipt  of  the  receiver  of  any  land  office  that  the 
books  of  his  office  show  the  sale  of  a  tract  of  land  to  a  certain 
individual  "is  proof  of  title,  equivalent  to  a  patent,  against 
all  but  the  holder  of  an  actual  patent,^' said  that,  "whatever 
effect  may  l)e  given  to  this  statute  in  the  courts  of  the  state  of 
Nebraska,  it  is  obvious  that  iu  the  circuit  court  of  the  United 
States  it  canuot  be  received  as  establishing  the  legal  title  in  the 
holder  of  such  certificate.''    It  is  true  that  the  Nebraska  ease 
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was  one  of  a  derivation  of  title  from  the  United  States,  where 
the  existence  of  the  certificate  only  implied  that  the  legal  title 
remained  in  the  government.  But  it  is  just  as  plain  that  in 
the  case  at  bar  the  existence  of  the  certificate  only  implies  that 
the  legal  title  remains  in  the  state;  for,  according  to  the  pro- 
visions of  the  state  statute  in  resi)ect  to  the  disposal  of  the 
swamp  and  overflowed  lands,  the  certificate,  which  is  but  a  con- 
tract for  the  sale  of  the  land,  and  is  issued  upon  the  payment 
of  twenty  per  cent  of  the  purchase  money,  is  to  be  followed  by 
a  patent  conveying  the  title  when  the  purchaser  has  complied 
with  all  of  the  conditions  of  the  contract,  and  paid  the  full 
amount  of  the  purchase  money.  "The  circuit  court,'*  said  the 
supreme  court  in  Laru/don  v.  Sherwood^  aupra,  "cannot  pre- 
sume that  a  patent  has  been  issued  to  the  party  to  whom  such 
certificate  was  issued,  or  to  any  one  to  whom  he  may  have 

transferred  it If  it  never  issued,  it  is  obvious  that  the 

legal  title  remains  in  the  United  States,  and  according  to  the 
well-settled  principles  of  the  action  of  ejectment,  the  plaintiff 
cannot  be  entitled  to  recover  in  the  action  at  law.  To  receive 
this  evidence,  and  to  give  to  it  the  effect  of  proving  a  legal 
title  in  the  holder  of  such  a  receipt,  because  the  statute  of  the 
state  proposes  to  give  to  it  such  an  effect,  is  to  violate  the 
principle  asserted  in  Bagnell  v.  Broderick,  13  Peters,  436,  that 
it  is  for  the  United  States  to  fix  the  dignity  and  character  of 
the  evidences  of  titles  which  issue  from  the  government.  And 
it  is  also  in  violation  of  the  other  principle  settled  by  the  cited 
decisions,  that  in  the  courts  of  the  United  States  a  recovery  in 
ejectment  can  be  had  alone  upon  the  strict  legal  title,  and  that 
the  courts  of  law  do  not  enforce  in  that  manner  the  equitable 
title  evidenced  by  these  certificates."  To  the  same  effect  is 
Hooper  v.  Sch^mer^  23  How.  235;  Fenn  v.  Holmey  21  How. 
482 ;  and  Sheirbum  v.  Cordova,  24  How,  425,  in  which  latter 
case  the  court  said :  — 

"By  a  statute  of  Texas,  'all  certificates  for  head-rights,  land 
scrip,  bounty  warrants,  or  any  other  evidence  of  right  to  land 
recognized  by  the  laws  of  this  government,  which  have  been 
located  or  surveyed,  shall  be  deemed  and  held  as  sufficient  title 
to  authorize  the  maintenance  of  actions  of  ejectment,  trespass^ 
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or  any  other  legal  remedy  given  by  law/  (Hart.  Dig.  Art. 
3230.)  The  testimony  adduced  by  the  plaintiff,  it  would  seem, 
would  have  authorized  a  suit  in  the  courts  of  Texas,  where 
rights,  whether  legal  or  equitable,  are  disposed  of  in  the  same 
suit.  But  this  court  has  established,  after  full  consideration, 
that  in  the  courts  of  the  United  States  suits  for  the  recovery  of 
land  can  only  be  maintained  upon  a  legal  title.  It  is  not  con- 
tended in  this  case  that  the  plaintiff  has  more  than  an  incipient 
equity.  This  question  was  so  fully  considered  by  the  court 
in  Fenn  v.  Holmey  21  How.  481,  that  a  further  discussion  is 
unnecessary." 

In  view  of  these  deoi«<ions,  it  seems  to  me  clear  that  there 
must  be  judgment  for  defendant,  regardless  of  the  points  made 
by  counsel  in  the  case.  It  is  proper  to  add  that  in  the  case  of 
Smith  V.  iritchell,  32  Fed.  Rep.  680,  the  point  now  considered 
and  determined  was  not  brought  to  the  attention  of  the  court. 
Judgment  for  defendant. 


United  States  v.  Ward. 

CiBOUiT  CouBT,  Southern  Distbiot  of  Caufobnia. 

Mat  1, 1890. 

1.  IiTDiANS — Cbiminal  Offesibes — Half-bbeed. — The  Bon  of  a  negro  father  by  an 
Indian  mother  is  not  an  Indian,  within  the  meaning  of  Uie  act  of  Oongress  of 
March  8, 1885  (28  Stats,  at  Large,  885) ,  providing  for  the  punishment  of  Indians 
committing  certain  offoniieB,  as  the  child  foUows  the  condition  of  the  father. 

Before  Ross,  District  Judge. 

Indictment  against  Francisco  Ward,  alleged  to  be  an  Indian. 

Mr.  WiUoiu/hby  Cole^  United  States  Attorney.  ' 

Mr.  George  J.  Dennis,  for  defendant. 

Ross,  J.  If  the  defendant  is,  as  is  alleged  in  the  indictment, 
and  as  is  claimed  by  the  district  attorney,  an  Indian,  it  is  clear 
that  he  is  not  embraced  by  section  5345  of  the  Revised  Statutes ; 
for  that  section  is  one  of  the  general  laws  of  the  United  States 
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in  relation  to  crimes  committed  in  places  within  their  exclu- 
sive jurisdiction,  from  which,  by  virtue  of  sections  2145  and 
2146  of  the  Revised  Statutes,  crimes  committed  in  the  Indian 
country,  by  one  Indian  against  the  person  or  property  of  an- 
other Indian,  were  excluded.  {Ex  parte  Orow  Dog,  109  U.  S. 
567-570.)  The  first  statute  of  the  United  States  making  Indians 
triable  and  punishable  by  the  United  States  courts  was  the  act 
of  March  3,  1885  (23  Stats,  at  Large,  385),  which  reads  as 
follows :  "  That,  immediately  u[K)n  and  after  the  date  of  the 
passage  of  this  act,  all  Indians  committing  against  the  person 
or  property  of  another  Indian  or  other  person  any  of  the  follow- 
ing crimes,  namely,  murder,  manslaugiiter,  rape,  assault  with 
intent  to  kill,  arson,  burglary,  and  larceny,  within  any  territory 
of  the  United  States,  and  either  within  or  without  an  Indian 
reservation,  shall  be  subject  therefor  to  the  laws  of  such  terri- 
tory i*elating  to  said  crimes,  and  shall  be  tried  therefor  in  the 
same  courts  and  in  the  same  manner,  and  shall  be  subject  to  the 
same  penalties,  as  are  all  other  persons  charged  with  the  com- 
mission of  said  crimes,  respectively,  and  the  said  courts  are 
hereby  given  jurisdiction  in  all  such  cases;  aud  all  such  Indians 
committing  any  of  the  above  crimes  against  the  person  or  prop- 
erty of  another  Indian  or  other  person  within  the  boundaries 
of  any  state  of  the  United  States,  and 'within  the  limits  of  any 
Indian  reservation,  shall  be  subject  to  the  same  laws,  tried  in  the 
same  courts  and  in  the  same  manner,  and  subject  to  the  same 
penalties,  as  are  all  other  persons  committing  any  of  the  above 
crimes  within  the  exclusive  jurisdiction  of  the  United  States.'* 

Prior  to  this  act,  it  had  been  the  policy  of  the  government  to 
permit  the  Indians  preserving  their  tribal  relations  to  regulate 
and  govern  their  own  internal  and  social  concerns.  But  by 
this  act  Congress  made  a  radical  change  in  the  pre-existing 
policy,  and  thereby  subjected  the  offenses  therein  defined  to  the 
jurisdiction  of  the  United  States  tribunals.  It  is  under  and  by 
virtue  of  that  act  that  the  indictment  in  the  present  case  was 
found,  and  by  which  it  must  be  governed.  Manifestly,  to  bring 
a  defendant  within  the  provisions  of  the  act,  he  must  be  an 
Indian;  and  it  was  therefore  necessary  that  the  indictment 
should  allege  the  defendant  to  be  an  Indian.     Such  allegation 
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being  necessary,  it  is  of  oourse  essential  that  the  proof  should 
correspond ;  for  it  is  a  cardinal  rule  in  criminal  procedure  that 
every  material  averment  of  the  indictment  must  be  established 
by  proof  to  justify  a  conviction.  In  the  present  case,  it  is  a 
fact  conceded  by  the  respective  counsel  that  the  defendant's 
father  was  a  full-blooded  negro,  and  his  mother  a  full-blooded 
Indian;  that  he  was  taken  by  his  father,  when  very  young;, 
from  the  reservation  where  he  was  born  to  reside  with  the 
father  in  Los  Angeles  City,  and  he  did  so  reside  for  a  number 
of  years,  but  has  since  returned  to  and  lived  on  the  reservation^ 
whefe  the  ofiense  in  questioa  is  alleged  to  have  been  committed. 
And  the  question  now  raised  is  whether  the  defendant  is  an 
Indian,  within  the  meaning  of  the  act  of  March  3,  1885.  If 
his  parentage  was  a  matter  about  which  there  was  conflicting 
evidence,  or  if  the  fact  in  relation  to  it  was  not  conceded,  it 
would  have  to  be  passed  upon  by  the  jury,  along  with  all  the 
other  facts  of  the  case ;  but,  being  conceded,  it  is  useless  to  go 
into  the  circumstances  of  the  alleged  offense,  if  it  be  true,  as- 
contended  by  counsel  for  defendant,  that  he  is  not  an  Indian, 
within  the  meaning  of  the  statute  upon  which  the  indictment  is 
founded.  The  statutes  of  the  United  States  nowhere  define 
an  ^^  Indian."  As  a  matter  of  fact,  the  defendant  is  no  more 
an  Indian  than  he  is  a  negro,  and  no  more  a  negro  than  he  is  an 
Indian.  Ih  the  case  of  United  States  v.  Sandef's^  Hemp.  486, 
the  court  held  that  the  quantum  of  Indian  blood  in  the  veins 
did  not  determine  the  condition  of  the  offspring  of  a  union 
between  a  white  ])erson  and  an  Indian,  but  further  held  that* 
the  condition  of  the  mother  did  determine  the  question ;  and 
the  court  referred  to  the  common  law  as  authority  for  the  posi- 
tion that  the  condition  of  the  mother  fixed  the  status  of  the 
offspring.  In  the  subsequent  case  of  Ex  parte  Reynolds,  5  DilL 
403,  the  court  said  that  the  first  point  decided  in  the  Sanders 
Case  was  sustained  by  the  common  law,  as  also  the  last  point, 
if  applied  to  the  offspring  of  a  connection  between  a  freeman 
and  a  slave.  But  in  Ex  parte  Reynolds  the  court  pointed  out 
that  "by  the  common  law  this  rule  is  reversed  with  r^ard  to 
the  offspring  of  free  persons.  Their  offspring  follows  the  con- 
dition of  the  father^  and  the  rule^  partus  sequUur  patrem^  pre^ 
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vails  in  determining  their  statiLs.  (1  Bouv.  Inst.  p.  198,  sec, 
602;  Ludlam  v.  Lmllamy  31  Barb.  486;  2  Bouv.  Law  Diet, 
147;  Shanks  v.  Duponty  3  Peters,  242.)  This  is  the  universal 
maxim  of  the  common  law  with  regard  to  freemen — as  old  as 
the  common  law,  or  even  as  the  Roman  civil  law,  and  as  well 
settled  as  the  rule,  partus  sequitur  veriirem — the  one  being  a  rule 
fixing  the  status  of  freemen,  the  other  being  a  rule  defining  the 
ownership  of  property;  the  one  applicable  to  different  political 
communities  or  states,  whose  citizens  are  in  the  enjoyment  of 
the  civil  rights  possessed  by  people  in  a  state  of  freedom,  the 
other  defining  the  condition  of  the  offspring  which  had  been 
tainted  by  the  bondage  of  the  mother.  No  other  rules  than  the 
ones  above  enumerated  ever  did  prevail  in  this  or  any  other 
civilized  country.  In  the  case  of  Ludlam  v.  Ludlam,  31  Barb. 
486,  the  court  says:  'The  universal  maxim  of  the  common  law 
being  partus  sequUur  patrem,  it  is  sufficient  for  the  application 
of  this  doctrine  that  the  father  should  be  a  subject  lawfully,  and 
without  breach  of  his  allegiance  beyond  sea,  no  matter  what, 
may  be  the  condition  of  the  mother.'  The  law  of  nations, 
which  becomes,  when  applicable  to  an  existing  condition  of 
affairs  in  a  country,  a  part  of  the  common  law  of  that  country, 
declares  the  same  rule.  Vattel,  in  his  Law  of  Nations  (p. 
101),  says:  *Afi  the  society  cannot  exist  and  perpetuate  itself 
otherwise  than  by  the  children  of  the  citizens,  these  children 
naturally  follow  the  condition  of  their  fathers,  and  succeed  to 

their  riglits The  country  of  the  father  is  therefore  that 

of  the  children,  and  these  become  true  citizens  merely  by  their 
tacit  consent.'  Again,  on  page  102,  Vattel  says:  'By  the  law 
of  nature  alone,  children  follow  the  condition  of  their  fathers, 
and  enter  into  all  their  rights.'  This  law  of  nature,  as  far  as 
it  has  become  a  part  of  the  common  law,  in  the  absence  of  any 
positive  enactment  on  the  subject,  must  be  the  rule  in  this  case.'' 
It  results  from  these  views  that  the  defendant  is  not  an 
Indian,  within  the  meaning  of  the  statute  upon  which  the  indict- 
ment is  based;  and,  that  being  so,  the  jury  must  be  directed  to 
return  a  verdict  of  not  guilty  upon  the  conceded  fact  in  regard 
to  the  parentage  of  defendant,  without  going  into  the  circum-> 
stances  of  the  alleged  offense. 
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Anderson  and  Brooks  v.  The  Ship  Reuce. 

District  Coubt,  Nobthkin  Distbict  of  Caufobkia. 

Mat  6,  1890. 

1.  Damages.  —  Veiwel  held  liable  to  teamen  for  damages  caused  by  acnrry,  it 
appearing  that  the  master  iailed  to  serre  out  to  them  antiscorbatice  as  required 
by  law. 

Before  Hoffman,  District  Judge. 
Mr.  H.  W.  Hutton,  for  libellant. 
Mr.  T.  C.  Coogan,  for  claimant. 

Hoffman,  J.  The  claim  of  the  libel  in  this  case  is  for 
"wages,  for  provisions  of  bad  quality,  and  a  failure  to  furnish 
antiscorbutics,  and  for  damages  for  the  same  cause ;  also,  dam- 
ages for  furnishing  improper  subsistence,  cost  of  maintenance 
during  sickness,  contracted  in  the  service  of  the  vessel,  and  cost 
of  care  ^  under  the  statutory  and  general  admiralty  law.'*' 

The  evidence  as  to  the  quantity  and  quality  of  the  provisions 
furnished  to  the  men  is  very  voluminous  and  conflicting.  The 
seamen's  statements  with  respect  to  the  bad  quality  of  the  food 
are  evidently  much  exaggerated,  and  I  think  it  unnecessary  to 
decide  whether  on  that  account  alone  they  would  be  entitled  to 
damages.  Under  the  provisions  of  section  4568  their  compensa- 
tion is  limited  to  a  sum  not  exceeding  one  dollar  a  day  during 
the  time  of  the  continuance  of  the  supply  of  food  of  bad  quality. 

The  substantial  cause  of  action,  however,  is  for  damages  for 
pain  and  suflering  caused  by  scurvy  contracted  during  the 
voyage.  By  section  4569  of  the  Revised  Statutes,  the  master 
is  required  to  serve  out  to  the  crew  lime  juice  and  sugar  daily  at 
the  rate  of  half  an  ounce  each  per  day,  and  the  vinegar  weekly, 
at  the  rate  of  half  a  pint  per  week  for  each  member  of  the  crew. 

It  is  not  disputetl  that  the  master  during  a  considerable  part 
of  the  voyage,  amounting  to  about  twenty-five  days  of  its  entire 
duration,  omitted  to  serve  the  lime  juice  to  the  crew  as  required 
by  law.  The  provisions  of  the  statute  in  this  res{>ect  are  manda- 
tory, and  the  captain  will  be  liable  to  the  infliction  of  a  fine  if 
^nvicted  of  an  omission  to  comply  with  his  duty  in  this  respect. 
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even  though  the  omission  should  be  followed  by  no  ill-conse- 
quence to  the  crew.  In  this  penalty,  however,  the  seamen  have 
no  interest.  It  is  imposed  by  the  court  after  the  master  is  con- 
victed of  a  statutory  offense. 

The  excuse  set  up  by  the  master  for  his  failure  to  furnish  the 
crew  with  lime  juice,  as  required  by  law,  is  that  the  men  pre- 
ferred to  receive  coffee  instead  of  the  lime  juice.  The  consent 
of  the  men  to  a  violation  of  a  positive  provision  of  law  can  in 
no  respect  modify  the  captain's  liability  for  his  offense,  nor  does 
it  in  my  opinion  affect  the  seamen's  right  of  recovery,  if  by 
reason  of  the  omission  their  health  has  been  impaired.  It  may 
well  be  doubted  whether  the  captain  is  not  required  to  compel 
the  crew  to  take  the  lime  juice,  which  is  recognized  as  one  of 
the  most  efficacious  antiscorbutics  known  to  science.  In  the 
performance  of  the  duty  to  serve  to  the  men  this  article,  their 
wishes  are  not  to  be  consulted.  Ignorance  and  recklessness  are 
the  well-known  characteristics  of  seamen,  and  the  surgeon  of  a 
ship  or  hospital  might  as  well  consult  the  wishes  of  his  patients 
as  to  their  diet  and  medication,  or  the  father  of  a  family  the 
inclinations  of  his  children  with  regard*  to  hygienic  precautions 
to  preserve  their  health,  as  the  master  of  a  ship  consult  or  be 
governed  by  the  wishes  of  his  crew.  Had  he  proposed  to  sub- 
stitute grog  for  the  lime  juice  or  coffee,  no  doubt  the  proposition 
would  have  been  gladly  and  unanimously  accepted. 

That  the  libellants  were  afflicted  with  scurvy  cannot  be  dis- 
puted. Out  of  a  crew  of  twenty  seamen,  seventeen  were  found 
stricken  with  scurvy  more  or  less  seriously.  The  legislation  of 
Congress  of  the  United  States  and  Great  Britain  seems  to  be 
founded  on  the  idea  that  lime  juice  is  a  sure  preventive  of 
scurvy.  This,  however,  is  not  acknowledgefl  by  any  medical 
authorities.  The  latest  word  of  science  on  the  subject,  so  far  as 
I  can  discover,  is  that  lime  juice,  though  very  efficacious,  fre- 
quently proves  inadequate  to  prevent  the  appearance  of  the  dis- 
ease. The  surer  method  is  to  add  to  the  diet  a  liberal  supply 
of  fresh  vegetables,  or  their  juices,  preserved  in  cans.  The 
preservation  of  meats  and  vegetables  by  canning  them  has 
grown  to  be  an  extensive  industry.  Canned  vegetables  are 
readily  procured^  and  at  very  reasonable  cost.    It  is  possible^ 
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in  view  of  this  fact,  the  courts  may  feel  themselves  at  liberty  to 
treat  the  failure  to  provide  the  seamen  with  fresh  vegetables,  in 
addition  to  the  lime  juice  required  by  law,  as  a  failure  to  pro- 
vide them  with  suitable  alimentation  to  preserve  them  from  the 
attacks  of  this  formidable  disease.  It  would  certainly  not  be 
unreasonable  that  in  the  laying  in  of  supplies  for  seamen  on 
long  voyages,  the  master  and  owners  should  keep  abreast  with 
the  progress  of  science,  and  the  facts  ascertained  by  experience 
and  observation.  In  providing  for  the  protection  of  cargoes, 
as  against  sweat  or  other  damages  to  which  it  may  be  exposed, 
this  court  has  held  that  any  system  or  systems  of  ventilation 
found  to  be  efficacious  in  preventing  damages  by  sweat,  which 
have  been  generally  recognized  as  snch,  and  usually,  if  not  uni- 
versally adopted,  must  be  provided  by  the  ship,  in  order  that  it 
may  under  its  contract  deliver  the  goods  in  like  good  order  and 
condition  as  when  received.  Preventable  sweat  would  in  the 
case  supposed  cease  to  be  a  peril  of  the  sea,  because  its  effects 
can  be  obviated  by  reasonable  and  proper  precautions. 

I  am  unable  to  see  why,  when  scurvy  is  found  to  be  a  disease 
preventable,  by  serving  to  the  men  the  lime  juice  which  the  law 
requires,  supplemented  by  a  diet  of  fresh  v^etables,  the  ship 
sliould  not,  not  merely  on  grounds  of  humanity,  but  in  the  inter- 
est of  the  owners  and  the  freighters,  be  required  to  provide  such 
nutriment,  and  serve  it  to  the  crew.  However  this  may  be,  it 
is  plain  that  where  the  statutory  requirement  is  disregarded 
entirely,  and  scurvy  makes  its  appearance  among  the  crew,  in 
the  absence  of  any  proof  or  any  reason  to  suspect  that  the  seeds 
of  the  scurvy  were  contracted  by  the  men  on  a  previous  voyage, 
the  ship  should  be  held  liable  for  the  damage  sustained  by  rea- 
son of  the  disease. 

An  interlocutory  decree  will  be  entered,  declaring  the  liability 
of  the  vessel  for  the  cause  of  action  sued  on,  And  an  order  of 
reference  to  the  commissioner  will  be  entered,  requiring  him  to 
ascertain  and  report  upon  the  duration  and  severity  of  the  dis- 
ease in  the  case  of  each  seaman ;  also,  whether  they  were  treated 
in  the  hospital  or  by  private  medicjition,  and  in  the  latter  case, 
whether  they  had  the  opportunity  to  obtain  admission  to  the 
hospital,  and  the  effect  of  the  disease  on  the  patients,  if  in  any 
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instanoe  a  permanent  loss  of  health  has  ensned;  and  also,  a 
just  compensation  for  the  time  during  which,  by  reason  of  the 
disease^  they  were  incapacitated  from  working  or  obtaining  a 
living. 


The  United  States  v.  The  Wallamet  Valley  and  Cas- 
cade Mountain  Wagon  Road  Company  et  al. 

CiBOuir  CousT,  DnTBicr  of  Obbook. 

Hat  12,  1890. 

1.  Land  Gbart— Wagon  Boads,  Completion  or — Stali  Claix— Estofphl— 
Bona  Fide  Pubghaseb.  — In  1866  Congress  made  a  gi'aat  of  landa  to  the  state 
of  Oregon,  to  aid  in  the  construction  of  a  wagon  road  from  Albany  through  the 
Oaacade  Moan  tains  to  the  eastern  boundary  of  the  8ta.te,  and  provided  that  the 
land  might  be  sold  as  the  work  progressed,  on  tbe  certificate  of  the  governor  of 
the  state,  that  the  portion  of  the  same  coterminus  with  said  land  was  *'  complete." 
The  state  transferred  the  grant  without  further  condition  or  qualification  to  the 
Wallamet  Valley  and  Cascade  Mountain  Wagon  Buad  Co.,  which  undertook  the 
construction  Of  the  road;  and,  withiu  the  five  years  allowed  therefor,  procured 
certificates  from  the  governors  of  the  state  that  the  road  was  completed  as 
required  by  law.  Soon  after  the  company  sold  the  lands  to  the  defendants, 
Weill  and  Cahn,  who  are  now  the  legal  owners  thereof,  except  a  smaU  portion 
which  has  been  disposed  of.  In  1874  Congress  authorized  the  issue  of  patents 
for  these  lands  to  the  state  or  its  assignee,  when  it  was  shown  by  the  certificates 
of  the  governor  that  said  road  was  "  consti-ucted  and  completed."  Between  1878 
and  1883  a  question  was  made  before  the  department  of  the  interior  whether  the 
company  had  completed  the  road  according  to  law,  and  testimony  was  received 
thereon,  pro  and  con,  and  after  argument,  the  secretary  of  the  interior  directed 
patents  to  issue  to  the  company,  which  was  done  on  October  SO,  1882,  for  440,856 
acres,  in  addition  to  a  patent  for  107,898  acres,  issued  on  June  19, 1876.  In  conse- 
qaenoe  of  this  action  by  the  secnstary,  the  defendants  believed  that  the  dae  con- 
struction of  the  road  was  admitted  by  the  complainant,  and  vtas  thereby  induced 
to  expend  a  large  sum  of  money  on  and  about  said  property.  In  18H9  Congress 
passed  an  aot  requiring  the  attomey-genenJ  to  bring  a  suit  in  this  court  against 
all  persons  claiming  an  interest  in  this  grant,  to  determine  the  questton  of  con- 
struction of  the  road,  the  legal  effect  of  the  governor's  certificates,  the  right  of 
the  United  States  to  resume  the  grant,  and  to  obtain  Judgment  declaring  the 
land  cotermimons  with  any  uncompleted  portions  of  the  road  forCftited,  saving 
the  rights  of  any  bona  fide  purchasers;  the  suit  to  be  tried  and  adjudicated  like 
other' suits  in  equity.  On  August  29, 1889,  in  pursuance  of  this  authority,  this 
suit  was  commenced  to  obtain  the  relief  therein  specified.  The  defendants, 
Weill  and  Cahn,  filed  two  pleas  to  the  bill,  in  one  of  which  they  set  up  the  fore- 
going facts  as  an  estoppel,  and  in  the  other  the  defense  of  a  bona  fide  purchaser 
for  a  valuable  consideration,  and  without  notice  of  any  failure  on  the  part  of 
the  company  to  comply  with  the  terms  and  oonditioBs  of  the  grant.  JSeld,  (1) 
tiiat  this  suit  must  be  tried  as  a  suit  between  private  persons,  in  which  the 
defendants  may  set  up  any  defense,  including  estoppel  and  the  statute  of  limii- 
ations,  that  they  oould  if  the  oomplaiDaBt  was  merely  a  private  person;  <2)  that 
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the  claim  of  the  complainant  to  set  aside  these  patents  and  declare  these  lands 
forfeited  is,  under  these  circumstances,  a  stale  one,  and  therefore  onght  not  to 
be  allowed;  (3)  that  the  complainant,  by  the  passage  of  the  act  of  1874,  either 
accepted  the  certificates  aa  conclusive  evidence  of  the  due  constrndion  of  the 
road,  or  thereby  waived  all  further  performance  of  the  condition  on  which  tha 
grant  was  made ;  (4)  that  the  complainant,  by  the  action  of  its  execntive  depart- 
ment in  issuing  the  patent  of  1882,  impliedly  recognized  and  accepted  the  pei^ 
formance  of  such  condition,  and,  haying  thereby  induced  the  defendants  to 
change  their  relation  to  said  property,  by  expending  a  large  sum  of  money 
thereon  and  thereabout,  is  now  estopped  to  allege  or  claim  that  said  conditian 
was  not  performed ;  (5)  that  the  certificate  of  the  governor  of  Oregon  was  made 
by  the  act  of  1866  the  only  evulenoe  of  the  compliance  with  the  terms  of  the 
grant  by  the  completion  of  the  road ;  (6)  that,  upon  the  facts  stated  in  the  plea, 
the  defendants  are  purchasers  in  good  faith  and  for  a  valuable  consideration, 
within  the  saving  clause  of  the  act  of  1889,  and  within  the  general  principles  of 
equity  jurisprudence;  and  (7)  that,  on  the  case  made  by  the  bill  and  fii^t  plea 
thereto,  it  appears  that  the  complainant  ought  not  to  prevail  in  this  salt,  and 
therefore  it  is  dismissed. 

Before  Deady,  District  Judge. 

Mr.  Leicia  L,  McArtlmrj  for  coraplaiuant. 

Mr,  John  A.  Sfujiley,  Mr.  C.  E.  8.  Wood,  and  Mr.  Henry 
Ach,  for  defendants. 

Deady,  J.  By  the  act  of  July  5,  1866  (14  Stats.  89),  Con- 
gress made  a  grant  to  the  state  of  Oregon,  to  aid  in  the  con- 
struction of  a  military  wagon  road  from  Albany  to  the  eastern 
boundary  of  the  state,  of  the  odd  sections  of  the  public  lands, 
equal  to  three  sections  per  mile  of  said  road,  to  be  selected 
within  six  miles  thereof,  together  with  the  right  of  way  for 
the  same.  The  legislature  of  the  state  was  authorized  to  dis- 
pose of  the  lands  for  the  construction  of  the  road  as  the  work 
progressed,  and  the  governor  of  the  state  certified  "  to  the  secre- 
tary of  the  interior"  that  any  ten  miles  of  the  same  was  com- 
pleted. If  the  road  was  not  completed  within  five  years,  no 
further  sales  were  to  be  made,  and  the  land  remaining  unsold 
should  "  revert "  to  the  United  States.  The  act  also  provided 
that  the  road  should  be  constructed  with  such  "width,  gradu- 
ation, and  bridges,  as  to  permit  of  its  regular  use  as  *a  wagon 
road/'  and  in  such  other  "special  manner"  as  the  state  might 
prescribe;  and  that  the  road  should  remain  a  public  highway 
for  the  use  of  the  government  of  the  United  States. 
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On  October  24,  1866,  the  legislature  of  the  state  granted  to 
the  Wallamet  Valley  and  Cascade  Mountain  Wagon  Road  Com- 
pany, hereinafter  called  the  "Wagon  Road  Company,"  a  corpo' 
ration  theretofore  formed  under  the  general  laws  of  Oregon 
for  the  purpose  of  constructing  and  maintaining  a  wagon  road 
from  Albany  across  the  Cascade  Mountains,,  to  the  Deschutes 
River,  "all  lands,  right  of  way,  rights,  privileges,  and  immuni- 
ties" theretofore  granted  to  the  state,  "for  the  purpose  of  aiding 
said  company "  in  constructing  the  road  described  in  the  act 
of  Congress,  "u{K)n  the  conditions  and  limitations  therein  pre- 
scribed."   (Sess.  Laws,  58.) 

Between  April  11,  1868,  and  June  24,  1871,  lioth  inclusive, 
there  were  issued  by  the  governors  of  Oregon,  and  duly  filed 
with  the  secretary  of  the  interior,  four  certificates,  which,  taken 
oollectively,  showed  that  the  road  had  been  completed,  according 
to  the  acts  of  Congress  and  of  the  legislative  assembly,  to  the 
eastern  boundary  of  the  state,  a  distance  of  448.7  miles. 

On  June  18,  1874,  Congress  passed  "an  act  to  authorize  the 
issue  of  patents  for  lauds  granted  to  the  state  of  Oregon  in  cer- 
tain cases"  (18  Stats.  80);  which  reads  as  follows:  — 

"  Whereas,  certain  lands  have  heretofore,  by  acts  of  Congress, 
been  granted  to  the  state  of  Oregon  to  aid  in  the  construction 
of  certain  military  wagon  roads  in  said  state,  and  there  exists 
DO  law  providing  for  the  issue  of  formal  patents  for  said  lands, 
therefore  be  it  enacted,  etc.,  that  in  all  cases  where  the  roads, 
in  aid  of  the  construction  of  which  said  lands  were  granted, 
are  shown  by  the  certificate  of  the  governor  of  the  state  of  Oregon, 
as  in  said  acts  provided,  to  have  been  constructed  and  completed, 
patents  for  said  lauds  shall  issue  in  due  form  to  the  state  of 
Oregon  as  fast  as  the  same  shall,  under  said  grants,  be  selected 
and  certified,  unless  the  state  of  Oregon  shall,  by  public  act, 
Lave  transferred  its  interests  in  said  lands  to  any  corporation 
or  corporations,  in  which  case  the  patents  shall  issue  from  the 
general  land  oflBce  to  such  corporation  or  corporations  upon  tlie 
payment  of  the  necessary  expenses  thereof;  provided,  tliat  this 
shall  not  be  construed  to  revive  any  land  grant  already  expired, 
nor  to  create  any  new  rights  of  any  kind,  except  to  provide  for 
issuing  patents  to  lands  to  which  the  state  is  already  entitled." 

XIV.  SA?nr.~81. 
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Ou  June  19,  1876,  and  October  30,  1882,  two  patents  were 
issued  to  the  Wagon  Road  Company  under  the  act  of  1874,  the 
first  one  for  107,893  acres,  and  the  second  one  for  440,856 
acres,  since  which  no  patents  have  been  issued  for  any  portion 
of  the  grant. 

On  June  6, 1881,  the  secretary  of  the  interior,  in  a  communi- 
cation addressed  to  the  si)eaker  of  the  House  of  Representatives, 
estimated  that  the  company  is  entitled  under  the  grant  to  1,346 
sections  of  land,  or  861,440  acres. 

Ou  March  2,  1889,  Congress  passed  an  act,  making  it  the 
duty  of  the  attorney-general  to  cause  a  suit  to  be  brought 
against  all  persons  or  corporations  claiming  an  interest  in  the 
wagon-road  grants  made  to  the  state  of  Or^on,  including  the 
one  made  by  the  act  of  1866,  ''to  determine  the  questions  of 
the  seasonable  and  pro{)er  completion  of  said  roads  in  accord- 
ance with  the  terms  of  the  granting  acts,  either  in  whole  or  in 
part ;  the  legal  effect  of  the  several  certificates  of  the  governors 
of  the  state  of  Oregon  of  the  completion  of  said  roads,  and 
the  right  of  resumption  of  such  granted  lands  by  the  United 
States;  and  to  obtain  judgment,  which  the  court  is  hereby 
authorized  to  render,  declaring  forfeited  to  the  United  States 
all  of  such  lands  as  are  coterminous  with  the  part  or  parts  of 
either  of  said  wagon  roads,  which  were  not  constructed  in 
accordance  with  the  requirements  of  the  granting  acts;  and  set- 
ting aside  patents  which  have  issued  for  any  such  lands,  saving 
and  preserving  the  rights  of  all  bona  fide  purchasers  of  either 
of  said  grants,  or  any  portion  of  said  grants,  for  a  valuable  con- 
sideration, if  any  such  there  be.  Said  suit  or  suits  shall  be 
tried  and  adjudicated  in  like  manner  and  by  the  same  prin- 
ciples and  rules  of  jurisprudence  as  other  suits  in  equity  are 
therein  tried. 

The  act  also  provides,  among  other  things,  for  the  disposition 
of  the  lands,  in  case  the  same  are  declared  forfeited  by  the  final 
determination  of  said  suit. 

In  pursuance  of  this  act  this  suit  was  commenced  by  the 
attorney-general  on  August  29,  1889,  on  behalf  of  the  United 
States,  against  the  Wagon  Road  Company  and  others,  to  have 
the  lands  included  in  the  said  grant  forfeited  to  the  United 
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States,  and  the  patents  issued  therefor,  as  well  as  the  certificates 
of  the  governors  of  Oregon,  concerning  the  construction  of  the 
road,  declared  fraudulent  and  void,  on  the  ground  and  for  the 
reason,  as  alleged,  that  the  road  never  was  "constructed  and 
maintained''  as  required  by  law,  either  in  whole  or  in  part,  so 
as  to  be  a  public  highway,  over  which  the  property,  troops,  or 
mail  of  the  United  States  could  be  transported;  that  the  pro- 
ceeds of  said  lands  were  not  applied  to  the  construction  of  the 
road ;  that  the  certificates  of  the  governors  are  false,  and  were 
obtained  on  the  false  and  fraudulent  representations  of  the 
Wagon  Road  Company,  without  examination  on  the  part  ot 
said  governors,  and  in  one  instance  —  that  of  September  8, 
1870 — with  his  knowledge  that  the  same  was  false;  all  of 
which  was  known  to  the  defendants  at  the  time  they  acquired 
an  interest  in  these  lands. 

The  bill  also  shows  that  by  sundry  conveyances,  commencing 
with  that  of  the  Wagon  Road  Company  of  August  19,  1871, 
to  H.  K.  W.  Clarke,  and  ending  with  that  of  Fred  W.  Clarke, 
the  son  of  said  H.  K.  W.  Clarke,  to  Alexander  Weill,  of  April 
9,  1879,  the  title  to  said  lands  has  become  vested  in  the  defend- 
ants, Alexander  Weill  and  David  Cahn ;  and  that  T.  Edgenton 
Hogg,  and  certain  corporations  of  which  he  is  an  officer,  made 
defendants  in  the  bill,  claim  an  interest  in  said  lands. 

The  defendants,  Weill  and  Cahn,  by  leave  of  the  court,  have 
filed  two  pleas  to  the  bill,  and  their  joint*  and  several  answers 
in  support  thereof. 

The  first  plea  may  be  called  an  estoppel. 

Briefly,  it  alleges  that  after  these  defendants  had  acquired  the 
title  to  the  lands  in  question  as  stated  in  the  bill,  and  in  March, 
1878,  a  complaint  was  received  at  the  office  of  the  secretary  of 
the  interior,  to  the  effect  that  the  road  had  not  been  constructed 
as  required  by  the  act  of  July,  1866,  in  consequence  of  which 
the  commissioner  of  the  general  land  office,  with  the  approval 
of  said  secretary,  appointed  a  special  agent  to  examine  the  road 
and  reix>rt  thereon;  that  in  October,  1880,  said  agent  reported 
that  the  road  had  not  been  constructed  as  required  by  law; 
that  said  report,  and  the  evidence  accompanying  the  same,  was 
laid  before  Congress,  and  in  the  House  of  Representatives  was 
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referred  to  the  committee  on  military  affairs,  which  committee, 
upon  consideratiou  of  said  report  and  evidence,  and  evidenoe 
contradictory  thereof,  made  a  report  in  February,  1881,  recom- 
mending that  no  action  of  Congress  be  had  in  the  premises. 

In  their  report  the  committee  say,  they  "do  not  feel  called 
upon  to  investigate  the  disputed  question  of  fraud  arising  from 
the  ex  park  testimony  submittal,  or  warranted  in  ejcpressing 
an  opinion  in  regard  to  the  same,  but  believe  that  to  be  a 
matter  within  the  province  of  the  judicial  and  not  the  legis- 
lative department  of  the  government,^'  and  conclude  as  follows: 
"(1)  That  the  act  of  Congress  approved  July  5,  1866,  vested 
a  present  title  to  the  land  in  question  in  the  state  of  Oregoo. 

(2)  That  by  the  act  of  the  legislature,  and  the  acts  of  the  gov- 
ernor of  Oregon,  the  title  to  said  land  was  vested  in  the  Wal- 
lamet  Valley  and  Cascade  Mountain  Wagon  Road  Company. 

(3)  That  by  the  deed  of  said  company  to  Clarke,  and  the  sub- 
sequent deeds  from  Clarke  and  others,  the  title  of  said  land  is 
DOW  lawfully  vested  in  the  present  claimant,  Alexander  Weill. 

(4)  That  said  title  cannot  be  forfeited  or  annulled  or  re-invested 
in  the  United  States  excepting  by  a  judicial  proceeding,  and 
that  the  same  has  become  a  vested  right  which  Congress  caDuol 
impair  or  take  away." 

That  afterwards,  on  February  8, 1882,  a  communication  from 
the  secretary  of  the  interior  was  laid  before  Congress,  contain- 
ing further  charges  and  alleged  proofs  that  the  road  was  not 
constructed  as  required  by  the  act  of  July  5,  1866,  and  the 
matter  was  referred  in  the  House  of  Representatives  to  the  com- 
mittee on  public  lands,  and  in  the  Senate  to  the  committee  on 
military  affairs,  which  committees  rej)orted,  recommending  that 
Congress  take  no  action  in  the  premises.  Both  these  re|K>rts 
are  annexed  to  the  plea  and  made  a  part  tltereof,  and  each  state 
that  the  title  to  this  land  passes!  to  the  state,  and  it  assigns 
under  the  act  of  Congress  and  the  state  legislature. 

The  Senate  committee  says  that  "it  is  imj)ossible"  for  them 
"to  make  such  an  investigation  as  will  justify  action  by  Con- 
gress, which  would  do  justice  and  equity  in  the  premises;"  and 
that  "the  executive  department  of  the  government  had  ample 
authority  in  law "  to  investigate  the  matter,  and,  if  ueceasary. 
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to  institute  legal  proceedings  in  the  courts  of  the  Uuited  States 
to  secure  a  forfeiture  of  tlie  grant,  or  any  part  thereof,  for  fail- 
ure to  comply  with  the  terms  and  conditions  thereof,  '*  without 
any  legislation  or  instruction  from  the  legislative  department." 

That,  by  the  proceedings  thus  had,  the  matter  of  the  com- 
pletion of  the  road  was  referred  to  the  executive  department  of 
the  government,  whereupon  the  secretary  of  the  interior,  after 
due  investigation  of  the  subject,  including  the  hearing  of  argu- 
ment thereon,  did,  on  July  5,  1882,  direct  the  commissioner  of 
the  general  land  oflSce  to  proceed  an<l  certify  the  lands  for  patent 
under  the  act  of  June  18, 1874,  and  thereafter,  in  October,  1882, 
said  patent  for  440,856  acres  was  duly  issued  to  the  Wagon 
Road  Company;  that  these  defendants,  relying  in  good  faith 
upon  the  action  of  the  legislative  and  executive  department  of 
the  government,  were  induced  to,  and  did,  before  the  passage 
of  the  act  of  1889,  "so  alter  and  change  their  position  in  refer- 
ence to  said  lands,"  as  to  **  render  it  inequitable  and  unconscion- 
able for  the  complainant  to  assert  any  right  ....  to  forfeit  or 
reclaim  said  lands;  that  these  changes  consist,  in  part,  in  the 
expenditure  of  $2,660.62  in  securing  the  issue  of  patents  there- 
for; in  the  payment  of  $29,875.79  of  taxes  levied  thereon;  in 
the  payment  of  $109,800.97  to  agents  and  attorneys  for  grad- 
ing, selecting,  and  platting  said  lands,  and  defending  the  pos- 
session of  the  same  from  adverse  claimants  and  trespassers;  by 
the  sale  of  sundry  parcels  of  said  lands  with  warranty  of  title, 
on  which  the  liability  of  the  defendants  exceeds  the  sum  of 
$22,609.71;  in  the  expenditure  of  $86,805.75  in  rebuilding  and 
improving  said  road,  through  its  entire  length,  which  has  greatly 
increased  the  value  of  the  lands  along  the  line  thereof,  a  very 
large  portion  of  which  still  belongs  to  the  complainant,  and  in 
the  payment  of  $31,651.71  interest  on  said  sums  of  money, 
making  in  all  the  sum  of  $280,754.03. 

In  the  second  plea,  these  defendants  aver  that  they  are  pur- 
chasers in  good  faith  for  a  valuable  consideration,  and,  in  sup- 
port thereof,  allege  in  substance  and  effect  that  in  1871  said 
lands  were  in  the  market  for  sale,  when  Weill  and  H,  K.  W. 
Clarke  purchased  the  same  of  the  Wagon  Road  Company, 
through  their  agent,  T.  Edgenton  Hogg;  that^  in  pursuance 
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of  said  sale,  the  vendor  conveyeil  the  lauds,  on  August  19, 1871, 
to  said  Clarke,  who,  on  September  1st  of  that  year,  conveyed 
the  same  to  the  defendant  Cahn,  in  trust  for  Weill,  Clarke,  and 
Hogg;  that,  at  this  time,  the  greater  portion  of  these  lauds  were 
unsurveyed,  and  that  for  the  purpose  of  continuing  the  exist- 
ence of  the  AVagon  Road  Company,  and  thereby  securing  the 
selection  and  patenting  of  the  lands,  Weill  and  Clarke,  in  the 
month  of  August,  1871,  purchased  the  stock  of  said  company^ 
and,  as  a  matter  of  convenience,  some  of  said  stock  was  bought 
in  the  name  of  Hogg,  and  by  hira  held  for  Weill  and  Clarke, 
but  said  stock  had  no  value  apart  from  said  land  grant;  that, 
at  the  time  of  the  conveyance  of  said  lands  by  the  company 
Weill  had  expended  in  the  purchase  thereof  $140,636.39  and 
Clarke  $20,000;  that,  at  the  time  of  said  purchase,  the  several 
certificates  of  the  governors  of  Oregon  to  the  construction  and 
completion  of  said  road,  as  required  by  the  act  of  July  5,  1866, 
were  on  file  in  the  department  of  the  iuterior  and  the  office  of 
the  secretary  of  stat«  of  Oregon;  and  these  defendants  then 
believed,  and  do  still  believe  that  the  same  were  altogether  true, 
and  never  heard  anything  to  the  contrary  until  1880,  when  the 
attention  of  Congress  was  called  to  the  matter  by  the  secretary 
of  the  interior;  that,  before  purchasing  the  lands,  Weill  em- 
ployed counsel  learned  in  the  law,  who  advised  him  that  the 
title  of  the  Wagon  Road  Company  to  the  same  was  perfect,  and 
that  he  had  a  right  to  rely  on  the  certificates  of  the  governors 
as  conclusive  evidence  that  the  conditions  of  the  grant  had  been 
duly  performed;  that,  in  making  said  purchase,  he  did  so  rely, 
and  but  for  the  existence  of  said  certificates  would  not  have 
made  it;  that,  at  the  date  of  the  purchase,  these  defendants  were 
living  in  San  Francisco,  and  had  never  been  in  Oregon,  except 
Cahn,  who  was  there  a  short  time  in  June,  1867,  nor  has  either 
of  them  ever  been  there  since;  that,  prior  to  said  purchase, 
neither  Hogg  nor  Clarke  hSid  any  knowledge  or  information 
that  these  certificates  were  not  true  in  point  of  fact,  and  if  they, 
or  either  of  them,  was  obtainal  by  false  or  fraudulent  means, 
neither  of  these  defendants,  nor  Hogg  nor  Clarke,  had  any 
knowledge  or  information  thereof;  that,  in  1879,  Weill  pur- 
chased all  the  interest  of  Hogg  and  Clarke  in  said  lands^  the 


Dist.  Or.]   United  States  v.  W.  V.  &  C.  M.  W.  R.  Co.   487 

1890.  ]  Opinion  of  the  Court »  Deady,  J. 

same  being  eleven  twenty-fourths  thereof,  for  $21,400,  and  the 
release  to  the  former  and  tlie  estate  of  the  latter,  from  the  repay- 
ment to  him  of  their  proportions — amounting  to  many  thou- 
sands of  dollars — of  the  money  advanced  by  him  in  the 
purchase  of  the  lands,  and  received  conveyances  from  them 
accordingly,  as  set  forth  in  complainant's  bilL 

The  answer  in  support  of  the  plea  avers  that  the  price  paid 
by  Weill,  on  August  19,  1871,  for  the  lands,  was  the  full  value 
thereof,  and  denies  all  knowledge  or  notice  that  the  road  had 
not  then  been  duly  constructed  and  completed,  as  required  by 
the  act  of  Congress,  or  that  the  certificates  of  the  governors 
were  in  any  respect  untrue,  or  had  been  procured  by  false  or 
fraudulent  representations. 

The  case  was  heard  on  the  sufficiency  of  the  pleas,  admitting 
the  truth  of  the  facts  stated  therein. 

The  act  authorizing  the  bringing  of  this  suit  empowers  the 
court  to  consider  and  determine  these  three  questions,  and  no 
others:  (1)  Was  the  road  seasonably  and  properly  completed, 
either  in  whole  or  in  part,  as  provided  in  the  act  making  the 
grant?  (2)  What  is  the  legal  effect  of  the  governor's  certificates 
concerning  the  completion  of  the  road?  And,  (3)  What  right 
has  the  United  States  to  resume  the  granted  lands?  {United 
States  V.  Union  Pao.  Ry.  Co.  98  U.  S.  608.) 

In  the  determination  of  these  questions  the  court  is  required, 
by  the  act  of  1889,  to  proceed  "in  like  manner,"  and  be  gov- 
erned "by  the  same  principles  and  rules  of  jurisprudence''  as 
in  other  suits  in  equity,  that  is,  as  in  suits  between  private 
individuals.  And  such  is  the  rule  of  procedure  and  adjudica- 
tion in  the  case,  independent  of  the  directions  of  the  statute. 

When  the  United  States  comes  into  a  court  of  equity  to  assert 
a  claim,  it  is  subject  and  must  submit  to  the  rules  of  procedure 
and  principles  of  jurisprudence  which  obtain  in  suits  between 
private  parties.  {United  States  v.  Arrendondo,  6  Peters,  711; 
Untied  States  v.  FUni,  4  Sawy.  58 ;  United  States  v.  Tichenovy  8 
Sawy.  156.) 

The  grant  of  1866  was  a  grant  in  pnesenti.  The  language 
of  the  act  is :  "That  there  be  and  hereby  is  granted  to  the  state 
of  Oregon."    As  soon  as  the  line  of  the  road  was  designated, 
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the  grant  attached  to  the  ocld-Dumbered  sections,  within  the 
prescribed  limits,  on  either  side  of  said  line,  and  took  effect 
from  the  date  thereof.  {Cahn  v.  BanieSy  7  Sawy.  53;  Pengra 
V.  Mum,  12  Sawy.  238;  Schulenberg  v.  Harrimany  21  Wall. 
44;  3Iw8ouri  etc.  Ry.  Co.  v.  Kansas  Pete.  Ry.  Co.  97  U.  S. 
491 ;   Van  Wyck  v.  Kiveval%,  106  U.  S.  360.) 

The  grant,  however,  was  a  conditional  one,  the  condition 
being  that  the  road  should  be  completed,  in  the  manner  pro- 
vided, within  five  years  from  the  date  of  the  act. 

This  was  a  condition  subsequent,  and,  unless  it  was  complied 
with,  the  complainant,  as  grantor,  might,  by  proper  legislation 
or  judicial  proceedings,  have  enforced  the  forfeiture  of  the 
grant  on  the  account  of  such  failure.  But  no  one  else  could 
do  so,  and,  unless  the  grantor  does,  the  title  remains  unimpaired 
in  the  grantee.     {Schuleiiberg  v.  Haniman,  21  Wall.  63.) 

As  appears  from  the  first  plea.  Congress  has  repeatedly 
refused  to  declare  the  ferfeiture  of  the  grant,  or  take  upon 
itself  the  investigation  of  the  question  whether  the  condition 
had  been  complied  with  or  not.  The  attorney-general  has 
declined  to  institute  j^idicial  proceedings  to  that  end,  until 
required  to  do  so  by  the  act  of  1889,  which  appears  to  have 
been  passed  on  the  memorial  of  the  l^islature  of  the  state.  It 
is  also  well  understood  that  Congress  was  influenced  to  the  pass- 
age of  the  act  by  the  desire  of  these  defendants  to  have  a  speedy 
and  complete  determination  of  their  rights  in  the  premises. 

On  the  facts  stated  in  this  plea,  the  demand  made  by  this 
suit  for  the  forfeiture  of  this  grant,  on  the  ground  stated  in  the 
bill,  is  what  is  known  in  equity  as  a  stale  claim,  and  therefore 
ought  not  to  be  allowed.  The  period^  prescribed  for  the  con- 
struction of  this  road  expired  in  July,  1^71,  full  eighteen  years 
before  the  commencement  of  this  suit.  Ihiring  all  this  time 
it  was  open  to  the  complainant  to  bring  this  suit  by  its  attorney- 
general,  to  Iiave  this  grant  declared  forfeited  on  the  gronnds  now 
stated  in  its  bill.  {United  Stately.  Throckrmyrion,  98  U.  S.  70; 
United  States  v.  San  Jacinto  Tin  Co.  125  U.  8.  278.) 

This,  in  my  judgment,  is  such  a  delay  or  lapse  of  time  as 
renders  the  claim  stale,  and  constitutes,  uuder  the  circumstances, 
H  bar  to  the  relief  sought. 
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Lapse  of  time,  particularly  wheu  ecu  pled  with  possession,  as 
in  this  case,  is  a  defense  in  equity  in  cases  not  within  the  reach 
of  the  staftite  of  limitations.  (Story's  Equity  Pleading,  sec. 
813;  2  Story's  Equity  Jurisprudence,  sec.  1520;  United  States 
V.  T^ienoTy  8  8a wy.  156;   United  StcUes  v.  Bed)ee,  4  McCrary, 

12.) 

For  seven  years  after  the  expiration  of  the  time  prescribed 

for  the  construction  of  the  road  and  filing  of  the  certificate  of 
the  governors,  in  which  its  completion  was  formally  and  of- 
ficially declared,  nothing  appears  to  have  been  said  or  suggested 
to  the  contrary  by  any  one,  when  a  trespasser  on  the  lands 
made  a  complaint  to  the  secretary  of  the  interior,  that  the  road 
had  not  been  constructed  according  to  law.  Investigation  en- 
sued under  the  direction  of  the  secretary,  and  the  matter  was 
sabmitted  to  Congress,  who  referred  it  back  to  the  executive 
diepartment  in  1882,  where,  after  due  consideration,  patents 
were  ordered  issued  to  the  company  under  the  act  of  1874, 
which  was  done  as  to  the  greater  portion  of  the  lands. 

The  statute  of  limitations  does  not  ordinarily  run  against  the 
United  States.  But  this  suit  is  required  by  the  act  of  Congress 
to  be  tried  and  adjudicated  as  a  suit  between  private  parties, 
and  therefore,  in  my  judgment,  the  lapse  of  time  or  the  bar 
of  the  statute  of  limitations  is  to  have  the  same  effect  as  in  a 
suit  between  such  parties. 

Since  1878,  the  analogous  action  at  law  to  recover  the  posses- 
sion of  these  lands  on  account  of  a  breach  of  the  condition  on 
which  they  were  granted  would  be  barred  in  ten  years,  and 
prior  to  that  time  in  twenty  years.  And  although  the  statute 
of  limitations  does  not  apply,  propria  vigorCj  to  suits  in  equity, 
yet,  in  cases  like  this,  of  concurrent  jurisdiction  at  law,  the 
court  will  apply  the  same  limitation  to  one  as  the  other.  {HaU 
v.  RuaseUy  3  Sawy.  515;  Maimmg  v.  Hayderiy  5  Sawy.  379.) 

No  case  has  been  cited  from  the  supreme  court  in  which  it 
has  been  distinctly  held  that  the  defense  of  estoppel  can  be 
made  against  the  national  government.  But  in  many  cases  it 
is  so  assumed,  even  where  the  term  is  not  used. 

For  instance,  in  darke  v.  United  States,  95  U.  S.  543,  it  was 
held  that  a  defense  to  a  claim  against  the  government  for  the  use^ 
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of  a  steamboat^  which  involved  bad  faith  on  its  part,  oould  not 
be  made. 

In  Branson  v.  Wirthy  17  Wall.  39,  it  is  assume,  in  the 
opinion  of  the  court,  that  the  United  States  may  be  estopped. 

In  United  States  v.  McLaughlin^  12  Sawy.  200,  it  was  said  by 
Sawyer,  "that  the  law  of  estoppel  in  a  proper  case  applies  to 
the  government." 

In  Indiana  v.  ilUky  11  Biss.  209,  the  court  having  found 
that  the  state  by  its  conduct  had  recognized  the  validity  of  the 
defendants'  title,  and  thereby  induced  them  to  alter  their  posi- 
tion by  investing  their  money  on  the  strength  of  it.  Judge 
Gresham  said :  "  The  state  cannot  now  in  &irness  or  law  assert 
its  invalidity." 

"Resolute  good  faith  should  characterize  the  conduct  of  states 
in  their  dealings  with  individuals,  and  there  is  no  reason  in 
morals  or  law  that  will  exempt  them  from  the  doctrine  of 
estoppel." 

In  my  judgment,  the  complainant  ought  not  in  fairness  and 
justice  be  allowed  to  assert,  as  against  these  defendants,  that 
this  road  was  not  completed,  as  required  by  law,  and  claim  a 
forfeiture  of  the  grant  on  that  ground. 

In  the  first  place,  the  certificates  of  the  governors  to  the  com- 
pletion of  the  road  are  the  acts  of  the  agent  of  the  complain- 
ant. By  the  express  terms  of  the  grant,  the  governor  of  the 
state  was  authorized  and  required  to  determine  if,  and  when,  the 
road  was  constructed,  as  provided  therein;  and  his  certificate  to 
that  efiect  is  the  necessary  and  only  legal  evidence  of  that  fact. 

On  the  faith  of  these  certificates,  the  truth  of  which  was 
then  and  for  long  after  unquestioned,  these  defendants  invested 
their  money  in  these  lands. 

By  this  means  the  complainant  proclaimed  to  these  defend- 
ants, this  road  has  been  constructed  according  to  law.  The 
condition  on  which  this  gnant  was  made  has  been  complied 
with,  and  the  same  has  become  absolute.  And  it  ought  not 
now  to  be  heard  to  allege  anything  to  the  contrary,  even  if  it 
should  be  true,  to  the  prejudice  or  injury  of  those  who,  like 
these  defendants,  have  in  good  faith  acted  upon  such  represen- 
tation as  true. 
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In  the  second  place,  after  the  investigations  in  Congress  and 
the  department  of  the  interior,  between  the  years  of  1873  and 
1882,  concerning  the  eflFect  and  verity  of  these  certificates, 
and  the  fact  of  the  compliance  by  the  Wagon  Road  Company 
with  the  conditions  of  the  grant,  the  complainant  practically 
affirmed  the  right  of  the  company  to  the  lauds,  and  listed  the 
same  for  patent  under  the  act  of  1874,  and  actually  issued  such 
patent,  for  the  greater  portion  of  the  grant,  on  the  faith  of  all 
which  these  defendants  were  induced  to  materially  change  their 
position  in  relation  to  the  property  by  expending  large  sums 
of  money  thereon  and  thereabout,  including  the  payment  of 
$29,885.79  taxes  levied  thereon  by  the  authority  of  the  state, 
and  $86,805.75  disbursed  in  the  repair  and  improvement  of  th^ 
road. 

In  addition  to  the  grounds  above  stated,  on  which  this 
estoppel  ought  to  be  allowed,  as  against  the  United  States, 
there  is  the  express  provision  in  the  act  of  1889,  to  the  effect 
that  this  suit  shall  be  tried  and  adjudicated  as  a  suit  in  equity 
between  private  individuals.  This  direction  is  without  qualifi- 
cation or  exception,  and  in  my  judgment,  includes  the  setting 
up  of  an  estoppel,  as  well  as  any  other  procedure  or  defense 
known  to  equity  practice  or  jurisprudence.  By  this  provision 
the  complainant  consents  in  advance  that  an  estoppel  for  con- 
duct may  be  availed  of  against  it  in  this  suit. 

And  even  admitting  what  is  denied  by  the  plea  that  these 
certificates  are  false  in  fact,  and  were  procured  by  the  fraud  of 
the  Wagon  Road  Company,  and  that  these  defendants  had 
notice  of  the  same  when  they  made  the  purchase,  and  therefore 
the  complainant  is  not  estopped  to  show  these  facts  in  any  liti- 
gation between  it  and  them,  in  which  they  may  be  pertinent 
and  material,  still,  by  the  deliberate  action  of  the  complainant, 
the  inquiry  has  become  immaterial. 

Congress  had  the  same  right  to  waive  the  performance  of  the 
condition  subsequent  to  the  grant,  as  to  make  it  in  the  first 
place.  When,  therefore.  Congress  decided,  by  the  act  of  1874, 
that  patents  should  issue  for  these  lands,  in  case  it  was  shown 
by  the  certificates  of  the  governors  of  Oregon  that  the  road  was 
"  constructed  and  completed  "  in  effect,  it  thereby  affirmed,  for 
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the  piirjHise  of  the  graut,  the  integrity  and  efficacy  of  said  cer- 
tificate^, and  accepted  them  as  final  and  conclusive  evidence  of 
the  |M'rformance  of  the  terms  and  conditions  of  the  grant,  or 
waive<l  the  same.  Again,  admitting  that  the  complainant  oould, 
as  a  matter  of  fact,  and  notwithstanding  the  certificates  to  the 
contra rv,  Khow  that  the  road  was  not  completed  in  all  respects 
acconling  to  law,  and  that  these  defendants  bad  notice  thereof, 
still,  the  complainant  having  snbseqaently  investigated  the 
question  U|K>n  evidence  taken  pro  and  can  thereon,  and  decided 
by  and  through  its  pro|)er  officers,  that  the  grantee,  or  its 
assignee,  the  Wagon  Road  Company,  was  entitled  to  a  patent 
for  the  lands  under  the  act  of  1874,  either  on  the  ground  that 
the  road  had  been  sufficiently  constructed,  or  that  under  said 
act  the  certificates  were  conclusive  of  that  fact,  in  consequence 
of  which  these  defendants  made  the  ex|>enditures  and  incurred 
the  liabilities  on  and  about  the  property  as  above  stated,  the 
complainant  would  be  estopped  to  show  such  failure  or  notice 
in  this  suit. 

The  second  plea  is  also  good.  All  the  elements  of  a  bona  fide 
purchase  appear  in  the  transaction.  The  original  grant  passed 
the  legal  title  to  the  state  which  it  transferred  to  the  Wi^n 
Road  Company,  who  conveyed  the  same  to  these  defendants. 
Their  grantor  was  not  only  the  apparent  but  the  actual  owner 
of  the  property.  The  purchase  is  alleged  to  have  been  made  in 
good  faith,  and  nothing  appears  to  the  contrary;  and  it  was 
made  for  a  valuable  consideration — $140^636.  It  is  a  matter 
of  common  knowledge,  of  which  the  court  may  take  notice,  that 
at  the  date  of  this  purchase  the  country  along  the  greater  portion 
of  the  line  of  this  road  was  unsettled,  and  much  of  it  occupied 
by  or  within  the  range  of  wild  Indians.  Its  value  was  purely 
s{>eculative.  Neither  had  the  purchaser  any  notice  of  any  defect 
or  flaw  in  the  title  of  their  grantor,  or  any  failure  on  its  part  to 
comply  with  the  condition  of  the  grant. 

But  on  this  point  the  district  attorney  contends  that  the  grant 
having  been  made  by  statute  on  a  condition  subsequent,  the 
purchasers  were  bound  to  inquire  and  see  that  this  conditioa 
was  fulfilled,  before  they  can  claim  to  have  purchased  in  good 
fEiith.    Admit  this.     But  how  were  they  to  ascertain  whether 
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tbe  oondition  was  fulfilled  or  not?  lu  effect,  the  district  at- 
torney answers,  by  a  personal  examination  of  the  work  on  the 
ground.  This  would  be  a  very  unsafe  proceeding.  The  pur- 
chasers might  think  the  work  was  all  that  the  law  required, 
and  some  judge  or  jury,  before  whom  the  question  might  be 
raised  years  afterwards,  might  think  otherwise.  The  only  spe- 
cific direction  in  the  act  on  the  subject  is,  that  the  road  sliall  be 
constructed  so  as  *^  to  permit  of  its  regular  u^e  as  a  wagon  road, 
and  in  such  other  special  manner  as  the  state  of  Oregon  may 
prescribe."  The  state  assigned  the  grant  to  the  Wagon  Road 
Company  without  prescribing  any  "special  manner"  in  which 
the  road  should  be  constructed.  It  follows  that  the  construction 
was  only  to  be  such  as  "to  permit  of  its  regular  use  as  a  wagon 
road."  Nothing  could  be  more  indefinite  than  this.  Probably 
no  two  men  in  Oregon  could  have  been  found  who  would  agree 
in  all  particulars  as  to  what  was  necessary  to  constitute  such  a 
road. 

The  act  provides  for  the  sale  of  the  lands  as  the  work  pro- 
gresses in  sections  of  not  less  than  ten  continuous  miles,  on  the 
certificate  of  the  governor  to  the  secretary  of  the  interior  that 
the  same  "are  completed."  No  lands  were  in  fact  sold  until 
the  certificates  were  furnislied  of  the  completion  of  the  whole 
road.  But  this  is  a  matter  of  which  the  grantor  cannot  oom^ 
plain.  The  provision  was  intended  solely  for  the  benefit  of  the 
grantee,  and  could  be  waived,  as  it  was. 

The  power  to  declare  the  road,  oir  any  portion  thereof,  not 
less  than  ten  miles,  "completed,"  was  thus  vested  in  the  gov- 
ernor. When  his  certificate  to  that  effect  was  filed  with  the 
secretary  of  the  interior,  the  fact  of  completion  was  established. 
And  any  one  thereafter  seeking  to  purchase  the  lands  need  go 
no  further  or  seek  elsewhere  for  information  on  this  point. 

And  80  these  defendants,  finding  the  evidence  on  file  as  to 
the  completion  of  tlie  road,  that  authorized  the  sale  of  the  lands^ 
freed  from  all  conditions  thereabout,  purchased  the  same  in  good 
faith,  and  for  a  valuable  consideration. 

On  the  facts  stated  in  the  plea  there  can  be  but  one  conclusion 
in  the  premisCvS,  that  these  defendants  are  bona  fide  purchasers 
within  the  purview  of  the  act  of  1889,  and  the  principles  of 
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equity  jurisprudence  on  that  subject.  Therefore,  they  are  not 
liable  to  have  the  lands  so  purchased  by  them  declared  forfeited 
to  the  United  States,  even  if  the  certificates  of  the  governors 
should  prove  false  and  fraudulent,  of  which  there  is  no  evidence 
beyond  the  formal  allegations  of  the  bill,  unsupported  by  any 
specific  statement  showing  wherein  or  how  they  are  &Jse  or 
fraudulent. 

The  pleas  are  both  sustained,  and  in  my  judgment  the  bill 
ought  to  be  dismissed. 

The  facts  stated  in  them  are  not  only  admitted  for  the  pur- 
pose of  this  hearing,  but  they  are  manifestly  true.  The  only 
exception  to  this  statement  is  the  denial  of  the  falsity  of  the 
certificates,  or  if  they  are  false,  notice  to  these  defendants  of  that 
fact.  That  they  ever  had  any  such  notice  is  extremely  improba- 
ble under  the  circumstances.  Naturally  enough,  a  purchaser 
would  rely  on  the  certificates,  and  not  travel  hundreds  of  miles 
through  an  unsettled  country  to  determine  by  personal  observa- 
tion a  matter  which  the  law  made  the  governor  the  unqualified 
judge  of,  and  which,  as  I  have  said,  no  two  persons  were  likely 
to  agree  about. 

Admitting  that  the  falsity  of  the  certificates  may  be  shown 
in  conjunction  with  notice  to  these  defendants  of  that  fact,  the 
time  which  has  elapse<l  since  the  period  for  the  construction  of 
the  road  has  expired,  and  the  absence  of  any  resident  popula- 
tion along  its  line  at  that  time  would  render  it  extremely 
difficult  to  make  any  satisfactory  proof  on  the  subject.  The 
company  was  not  bound  to  do  more  than  construct  the  road. 
Its  maintenance  was  no  part  of  the  condition  of  the  grant.  If 
the  state  had  constructed  the  road,  it  would,  no  doubt,  have 
been  left  to  the  people,  who  wanted  the  use  of  it,  to  keep  it  in 
repair,  as  in  the  case  of  the  other  public  roads. 

The  state  assigned  the  grant  to  the  Wagon  Road  Company 
without  condition  in  this  respect.  Nor  is  it  likely  that  any  one 
would  at  that  day  have  accepted  the  grant  on  the  onerous  and 
uncertain  condition  of  keeping  the  road  indefinitely  in  repair. 
The  fact  that  the  act  authorized  the  land  to  be  sold,  freed  from 
all  conditions  of  course,  as  fast  as  the  road  was  constructed,  shows 
conclusively  that  the  grant  was  not  intended  to  be  charged  with 
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the  burden  of  maintaiDing  the  road  through  all  time  or  at  all. 
In  the  nature  of  things,  in  many  places  the  road  would  soon 
deteriorate  and  disappear  if  not  kept  in  repair.  Snow  and  rain, 
floods^  washouts,  and  slides  must  occur  yearly  on  the  line  of  this 
road,  or  some  portion  of  it.  Therefore,  it  would  be  very  diffi- 
cult to  show  at  this  late  day  what  was  the  character  and  quan- 
tity of  work  done  in  its  construction.  The  persons  employed 
on  the  work,  who  would  be  the  be^t  and  almost  the  only  wit- 
nesses on  this  point,  are  likely  in  twenty  or  more  years  to  have 
died  or  disappeared. 

These  alone  are  probably  sufficient  reasons  for  dismissing  this 
bill. .  But  the  conclusions  reached  on  the  first  plea  make  it  cer- 
tain, in  the  judgment  of  this  court,  that  the  complainant  cannot 
and  ought  not  to  prevail  in  this  suit.  First,  because  the  claim 
is  clearly  a  stale  one,  and  also  by  analogy  to  the  statute  of  limit- 
ations is  barred  by  the  lapse  of  time ;  second,  because  by  the  act 
of  1874  it  has  either  accepted  the  certificates  as  conclusive  evi- 
dence of  the  due  construction  of  the  road,  or  thereby  waived  all 
further  performance  of  the  condition  subsequent;  and  third,  by 
the  action  of  its  executive  department  prior  to  1883,  whereby  it 
distinctly  recognized  and  accepted  the  performance  of  such  con- 
dition, and  thereby  induced  these  defendants  t<»  so  alter  their 
position  in  relation  to  the  property  that  it  would  be  uncon- 
scionable and  unjust,  now  to  allege  the  contrary  to  their  serious 
injury  and  prejudice. 

As  an  authority  applicable  to  this  case  generally,  see  United 
States  V.  Dalles  Military  Road  Co,  ante,  page  387. 

Let  a  decree  be  entered  dismissing  the  bill  as  to  these  de- 
fendants. 


In  the  Matter  op  James  Laidlaw  on  Petition  por 

THE  Remission  of  a  Penalty. 

DiBTBioT  CouBT,  I>i£rrBiC7r  or  Obeoon. 

Mat  13,  1890. 

1.  TomiAOx  Tax.— A  proceeding  before  a  district  jadge,  to  proonre  a  remiision  of 
a  fine,  penalty,  or  forfeitare,  incurred  under  the  cnstoms-revenne  law,  does  not 
include  the  case  of  a  tonnage  tax,  alleged  to  have  been  levied  in  excess  of  the 
lawful  rate. 
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Before  Deady,  District  Judge. 

'.  C  E,  8.  Wood,  for  petitioner. 

'.  Franklin  P.  Mays,  for  United  States. 

lADYy  J.  This  is  a  petition  by  the  consignee  and  agent  of 
ritish  ship  Largo  Law,  to  have  the  facts  ascertained  and 
[nitted  to  the  secretary  of  tiie  treasury  80  as  to  procure  a 
sion  or  mitigation  of  a  certain  tonnage  tax,  amounting  to 
50,  imposed  on  said  vessel  by  the  collector  of  this  port.  , 
lefly  the  case  as  stated  in  the  petition  is  this: — 

October,  1889,  the  Largo  Law  entered  the  port  of  San 
>,  California,  with  a  cargo  from  London,  consisting  partly 
nent,  of  which  3,360  barrels  were  destined  for  this  port, 
the  sake  of  convenience,  as  it  is  alleged,  the  duty  on  the 
i  of  the  cement  was  paid  at  San  Diego,  from  which  plaoe 
assel  then  proceeded  to  this  port  with  the  cement  on  board 
led  here,  where  the  collector  imposed  a  tonnage  tax  on  the 
i  of  fifty  cents  per  ton,  under  section  4219  of  the  Revised 
tes,  on  the  ground  that  she  had  on  board  g(5ods — cement 
aken  on  in  one  district  to  be  delivered  in  another  district," 
1  action  of  the  collector  was  on  Noveml)er  3, 1889,  affirmed 
e  commissioner  of  navigation. 

tioe  of  the  application  was  given  to  the  collector  and  dis- 
sittorney,  the  latter  of  whom  appeared  and  filed  a  demurrer 
\  petition. 

e  petition  appears  to  have  been  filed  under  section  5292  of 
*evised  Statutes.     But  that  section  has  so  far,  been  super- 

by  section  .17  of  the  act  of  June  22,  1874.     (18  Stats. 

However,  in  this  respect,  the  sections  are  substantially 
ime. 

d  section  17  provides:  "That  whenever,  for  an  alleged 
ion  of  the  customs-revenue  laws,  any  person  who  shall  be 
ed  yy\thhsiyiug\nc\xrred  any  fine,  penaltj/yforfeiiiire,  .  .  .  • 
present  his  petition  to  the  judge  of  the  district  in  which 
lleged  violation  occurred,  ....  setting  forth  truly  and 
lularly  the  facts  and  circumstances  of  the  case,  and  pray- 
or  relief;  such  judge  shall;  if  the  case  in  his  judgment 
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requires,  proceed  to  inquire,  in  a  summary  manner,  into  the 
circumstances  of  the  case,  at  such  reasonable  time  as  may  be 
fixed  by  him  for  that  purpose,  of  which  the  district  attorney 
and  collector  shall  be  notifietl  by  the  petitioner,  in  order  that 
they  may  attend  and  show  cause  why  the  petition  shftuld  not  be 
refused." 

The  ciise  made  by  the  petition  is  not  one  for  the  remission  or 
mitigation  of  a  "fine,  penalty,  or  forfeiture"  incurred  by  the 
])etitioner,  or  any  one  else.  A  fine,  penalty,  or  forfeiture  can 
only  be  incurred  by  the  doing  or  omitting  of  some  act  contrary 
to  law.  The  Largo  Law  violated  no  provision  of  the  customs- 
revenue  laws  in  coming  to  Portland  with  this  cement. 

Tt  is  true  that  section  4347  of  the  Revised  Statutes  forbids 
the  transportation  of  merchandise  from  one  port  of  the  United 
States  to  another,  in  a  vessel  belonging  in  whole  or  part  to  a 
foreigner,  under  pain  of  forfeiture.  But  such  section  also  pro- 
vides, that  merchandise  brought  from  a  foreign  port  in  such 
vessel,  and  not  unladen,  may  be  transported  therein  from  one 
port  to  another  port  of  the  United  States.  No  forfeiture  of 
this  cement  could  have  occurred  in  this  case  unless  it  was 
unladen  at  San  Diego,  and  then  taken  on  board  again  before 
coming  to  this  port.  It  is  claimed,  I  understand,  that  it  was 
constructively  unladen  by  being  entered  for  the  payment  of 
duties  thereon,  and  the  payment  of  such  duties.  But  it  seems 
to  me  that  would  be  a  very  strained  interpretation  of  the  term. 
So  long  as  the  cement  remained  on  board  of  the  vessel,  as 
a  matter  of  fact,  it  was  not,  in  my  judgment,  unladen.  The 
general  object  of  the  statute  is  to  prevent  vessels  owned  by  for- 
eigners from  engaging  in  the  coasting  trarle,  and  the  special 
exception  is  that  such  a  vessel  may  carry  its  cargo,  or  any  part 
of  it,  brought  from  a  foreign  port,  from  one  di??trict  to  another 
of  the  United  States.  However,  no  forfeiture  was  claimed  in 
this  case,  and  the  petition  does  not  seek  relief  against  any  such. 
Yet  if  the  cement  was  unladen  at  San  Diego,  within  the  mean- 
ing of  the  statute,  the  same  is  liable  to  forfeiture. 

The  subject  of  tonnage  tax  is  regulated  by  section  4219  of 

the  Revised  Statutes.     Among  other  things  it  provides:  "Upon 

every  vessel  not  of  the  United  States,  which  shall  be  entered  iu 
XIV.  Sawy.— 82. 
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one  district  from  another  district,  having  on  board  merchandise 
....  taken  in  one  district  to  be  deliveretl  in  another  district, 
duties  shall  be  paid  at  the  rate  of  fifty  cents  per  ton."  As  may 
be  seen,  tliis  section  only  applies  to  vessels  taking  goods  on  board 
in  one  disttict  to  be  carried  to  another,  and  therefore  does  not 
conflict  with  section  4347,  which  allows  a  vessel  belonging  to  a 
subject  of  a  foreign  power  to  carry  so  much  of  its  cargo  as  may 
liave  been  brought  from  a  foreign  port,  and  not  unladen,  from 
one  district  to  another  of  tlie  United  States. 

Section  2931  of  the  Revised  Statutes  provides  that  the  de- 
cision of  the  collector,  as  to  the  rate  of  tonnage  to  be  paid  on 
the  entry  of  a  vessel,  shall  be  final,  unless  an  appeal  is  taken  to 
the  secretary  of  the  treasury  in  th€  manner  provided,  whose 
decision  shall  also  be  final,  unless  suit  is  brought  to  recover 
such  duties.  But  now  by  section  3  of  the  act  of  July  5,  1884 
(23  Stats.  118),  creating  the  bureau  and  commissioner  of  navi- 
gation, all  questions  arising  uuder  tonnage  tax  laws  are  referred 
to  said  commissioner,  and  his  decision  declared  to  be  final. 

Section  2799  of  the  Revised  Statutes  provides  that  "any 
vessel  bringing  merchandise  into  the  Uniteil  Slates  from  a  for- 
eign port,  which  is  shown  to  be  destined  for  other  districts  than 
the  one  in  which  she  first  arrives,  may  proceed  with  the  same 
from  district  to  district,  ....  and  the  duties  on  such  of  the 
merchandise  only  as  shall  be  landed  in  any  district  shall  be  paid 
witJiin  such  district." 

Taking  tliis  legislation  as  a  whole,  it  apjiears  to  me  that  the 
duties  paid  at  San  Diego  on  the  cement  destined  to  Portland 
were  improperly  paid,  and  that  the  collector  should  have  re- 
quired the  payment  of  the  duties  thereon  at  this  port,  and  that 
the  vessel  was  not  liable  to  the  tonnage  tax  imposeil  on  it. 

Still,  as  has  been  said,  the  case  is  not  one  of  a  fine,  penalty, 
or  forfeiture  incurred,  but  of  an  erroneous  imposition  of  a  ton- 
nage tax.  For  this  the  statute  gives  the  party  a  reme<ly  by  an 
appeal  to  the  treasury  department,  where  the  case  is  heard 
before  the  commissioner  of  navigation,  subject  to  the  right  to 
bring  an  action  in  the  courts  by  the  appellant  if  the  decision  of 
the  commissioner  is  adverse  to  him. 

The  demurrer  is  sustained  and  the  petition  dismissed. 
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Bell  v,  Foxen  et  al. 

CxBcnrr  Couin,  SoT?rHBBN  District  or  Caufobnia. 

Mat  19,  1690. 

1.  Ejzcticent—  Pleading  —  Costs  and  Bamaoes.  — In  ejectment  for  land  of  whicl\ 
the  several  defendants  had  taken  possession,  each  claiming  a  certain  port^oiAi^ 
where  some  of  the  defendants  enter  a  disclaimer,  and  others,  with  plai^tiCa 
consent,  agree  to  a  judgment  agaiuht  them  without  costs  or  damq^a,  the 
remuuing  defendants,  who  only  plead  the  general  issue,  are,  on  ^  general 
rerdict  against  them,  liable  for  all  the  costs  and  damages. 

%  Idem  — PossEBsiON.  — Ejectment  lies  against  persons  who  have  entered  on  land» 
and  Gla;m  possession  adverse  to  the  true  owner,  though  they  are  noi  personally 
in  possession  at  the  eommoueement  of  the  action. 

Before  Ross,  District  Judge. 

"■^ 
At  law.     Ejectment. 

\ 
Mr,  James  Tnieder,  and  3Ir.  Charles  Femold,  for  plaintiff.,    ' 

Jtfr.  Waldo  iL  York,  for  defendants.       "    ; 

Ross,  J.  There  can,  I  think,  be  no  doubt  about  the  facts  of 
tliis  case.  The  action  is  ejectment,  and  the  land  in  controversy 
is  a  part  of  the  rancho  La  Laguna  de  San  Francisco,  which 
was  a  Mexican  grant,  confirmed  and  patented  by  the  govern- 
ment of  the  United  States.  At  the  trial  plaintiff*  deraigned 
title  to  the  portion  in  dispute,  which  title  vested  in  Lira  long 
prior  to  the  acts  of  the  defendants  complained  of.  In  January 
of  1889  the  defendants  entered  upon  the  land,  asserting  that 
the  patent  was  obtained  by  fraud,  and  that  the  land  was  public 
land  of  the  United  States;  surveyed  and  staked  it  off*,  each 
posting  a  notice  that  he  claimed  one  hundred  and  sixty  acres 
thereof,  and  some  erecting  shanties  and  some  tents  upon  their 
respective  claims,  and  in  one  or  two  instances  taking  possession 
of  small  houses  that  the  plaintiff^  had  theretofore  erected  upon 
the  premises.  The  case  shows  that  the  action  of  the  defendants 
was  in  pursuance  of  a  concerted  plan  on  their  part  to  assail  the 
validity  of  the  patent  under  which  the  plaintiff*  holds,  and  to 
assert  a  right  in  themselves  to  the  possession  of  the  land,  and, 
although  they  did  not  long  remain  in  personal,  physical  posses- 
sion of  the  land^  they  continued  to  maintain  their  notices  and 
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claim  to  it,  and,  when  reinoiist rated  with  by  the  agent  of  the 
plaiiitiflT,  continued  to  a-ssert  the  invalidity  of  the  patent,  and 
that  the  land  l)elonged  to  the  goveraraent,  and  that  tliey  were 
therefore  entitled  to  the  possession  of  and  claimed  one  hundretl 
and  sixty  acres  each;  and  this  claim  was  reiterated  to  the 
marshal  of  this  district  when  serving  the  process  issued  in  this 
action.  Tiie  laud  in  question  is  a  large  bo(]y  of  grazing  laud, 
and  by  these  acts  of  the  defendants,  plaintiff  was  prevented 
from  renting  it  for  grazing  purposes,  which  be  otherwise  could 
have  done,  its  reutal  value  being  fifteen  hundred  dollars  per 
annum.  In  respect  to  some  of  the  original  defendants,  uamelyy 
J.  M.  Birabent,  Luis  Birabent,  William  Foxen,  and  J.  W. 
Oliver,  the  action  has  been  dismissed;  and  some  of  them,  to 
wit,  Gustavus  A.  Davison,  John  T.  Rice,  William  E.  Shanklin, 
C.  H.  Mills,  F.  M.  Tunnell,  and  William  B.  Holland,  have  filed 
written  consent  to  judgment  against  them,  without  damages  or 
costs,  to  which  consent  plaintiif  in  writing  has  acceded.*  The 
action  has  also  been  dismissed  as  to  the  fictitious  defendants* 
The  remaining  defendants  pleaded  only  the  general  issue,  aud, 
as  they  were  all  trespassers  upon  the  plaiutiflf'^s  land,  which  was 
but  a  single  parcel,  if  each  is  made  liable  for  all  of  the  damages 
and  costs,  it  is  a  necessary  consequence  of  their  own  conduct. 

In  Greer  v.  Mezes,  24  How.  277,  the  supreme  court  said: 
''In  the  action  of  ejectment,  a  plaintiff  will  not  be  allowed 
to  join  in  one  suit  several  and  distinct  parcels,  tenements,  or 
tracts  of  land,  in  possession  of  several  defendants,  each  claim- 
ing for  himself.  But  he  is  not  bound  to  bring  a  separate  action 
against  several  trespassers  on  his  single,  separate,  and  distinct 
tenement  or  parcel  of  laud.  As  to  him,  they  are  all  trespassers, 
and  he  cannot  know  how  they  claim,  whether  jointly  or  sever- 
ally, or,  if  severally,  how  much  each  one  claims;  nor  is  it  neces- 
sary to  make  such  proof  in  order  to  support  his  action*  Each 
defendant  has  a  right  to  take  defense  specially  for  such  portion 
of  the  land  as  he  claims,  and  by  doing  so  he  necessarily  dis- 
claims any  title  to  the  residue  of  the  land  described  in  the 
declaration;  and  if,  on  the  trial,  he  succeeds  in  establishing  his 
title  to  so  much  of  it  as  he  has  taken  defense  for,  and  in  show- 
ing that  he  was  not  in  possession  of  any  of  the  remainder  dis- 
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claiaied,  he  will  be  entitled  to  a  verdict.  He  may  also  demand* 
a  separate  trial,  and  that  his  case  be  not  complicated  or  impeded 
by  the  issues  made  with  the  others,  or  himself  made  liable  for 
costs  unconnected  with  his  separate  litigation.  If  he  pleads 
nothing  but  the  general  issue,  and  is  found  in  possession  of  any 
part  of  the  land  demanded,  he  is  considered  as  taking  defense 
for  the  whole.  How  can  he  call  on  the  plaintiff  to  prove  how 
much  he  claims,  or  the  jury  to  find  a  separate  verdict  as  to  his 
separate  holding,  when  he  will  neither  by  his  pleading  nor  evi- 
dence signify  how  much  he  claims?  This  was  a  fact  known 
only  to  himself,  and  one  with  which  the  plaintiff  had  no  con- 
cern, and  the  jury  no  knowledge.  If  a  general  verdict  leaves 
each  one  liable  for  all  the  costs,  it  is  a  necessary  consequence 
of  their  own  conduct,  and  no  one  has  a  right  to  complain." 

I  think  there  was  such  a  possession  of  the  premises  by 
defendants  as  will  justify  a  judgment  in  ejectment.  The  actual 
personal  presence  of  defendants  on  the  land  at  the  time  of  the 
institution  of  the  action  is  not  necessary  to  its  maintenance. 
Any  subjection  of  the  property  to  the  will  and  dominion  of  the 
party  is  sufficient.  (Mining  Co.  v.  HickSf  4  Sawy.  688;  Gamer 
V.  Marshallf  9  Cal.  268.)  Acts  by  which  a  claim  to  the  posses- 
sion, hostile  to  the  true  owner,  is  asserted  and  maintained,  and 
by  which  he  is  excluded  from  the  enjoyment  of  the  property, 
fairly  subjects  the  party  committing  them  to  the  action.  It 
results  from  these  views  that  plaintiff  is  entitled  to  judgment 
for  the  possession  of  the  premises  in  dispute,  as  against  all  of 
the  defendants  as  to  whom  the  action  remains  pending,  and  for 
damages  in  the  sum  of  one  thousand  eight  hundred  and  seventy- 
five  dollars,  and  costs  of  suit  against  all  of  such  defendants 
except  Gustavus  A.  Davison,  John  T.  Rice,  William  E.  Shank- 
lin,  C.  H.  Mills,  F.  M.  Tunuell,and  William  B.  Holland.  So 
ordered. 
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Kahn  v.  Weill. 

GiBCUIT  COUBT,   8OUTHEBK  DI8TBICT  OF  CaLXFOBNIA. 

Mat  19,  1890. 

1.  Hobtqaoes—Deed  Absolute  in  Fobm^Evidekoe. — In  a  vuit  to  declare  a 
deed  absolute  oo  its  fuoe  a  mortgage,  and  to  redeem  therefrom,  it  appeared  that 
O.,  who  was  complainant's  mother-in-law,  was  indebted  to  defendant  and  to 
complainant;  that  she  executed  to  defendant  an  absolute  deed  to  all  her  land, 
which  was  not  at  the  time  worth  more  than  the  debt,  and  received  from  him  all 
evidences  of  debt.  This  deed  complainant  claimed  to  have  been  intended  as  » 
mortgage,  under  an  agreement  by  which  he  was  to  have  the  right  to  redeem  tlie 
land  thereby  conveyed  on  his  subsequent  payment  of  all  the  indebtedness.  O. 
testified  that  the  deed  was  intended  as  an  absolute  conveyance,  and  lettere  from 
her  to  defendant  and  to  complainant  tended  to  show  that  this  was  the  under- 
standing. There  were  letters  from  complainant  to  defendant  and  to  O.  mnning 
through  several  yeara,  during  which  he  made  no  claim  that  the  deed  was  a  mortr 
gage,  which  went  to  show  that  lie  regarded  it  as  absolute.  His  testimony  was 
contradictory  and  improbable.  Defendant,  and  other  members  of  his  firm,  testi- 
fied that  the  deed  was  absolute.    Htldy  tliat  the  deed  was  an  absolute  conveyance. 

Before  Ross,  District  Judge. 
In  equity. 

3Jr.  Jarrett  T,  Richard^j  Mr.  George  Pearce^  and  Messrs^ 
Rodgers  &  Munday,  for  coroplaiuaut. 

3l€887'8.  Stanly,  Stoney  &  Hayes,  for  defendant. 

Ross,  J.  This  is  a  suit  in  equity  in  which  the  complainant, 
by  his  bill,  seeks  to  obtain  a  decree  that  a  certain  deed,  of  date 
February  24,  1881,  absolute  in  form,  and  executed  by  one 
Augustias  de  la  Guerra  de  Ord  and  complainant,  and  purport- 
ing to  convey  to  the  defendant  five  certain  parcels  of  land  situ- 
ated in  the  county  of  Santa  Barbara,  and  referred  to,  for 
convenience  of  reference,  as  the  "State-Street  Lot,"  the  "Cold- 
Springs  Tract,"  the  "Ord  Garden,"  the  "Montecito  Tract,"  and 
the  "Todos  Santos  Rancho  Property,"  consisting  of  an  undi- 
vided interest  in  the  Todos  Santos  Rancho,  was  in  fact  a  mort- 
gage, and  that  the  defendant  be  permitted  to  redeem  all  of  tlfe 
said  property.  In  respect  to  the  alleged  rights  of  the  com- 
plainant, no  distinction  is  made  in  the  bill,  which  is  sworn  to 
by  complainant,  between  the  different  parcels  of  land.  Pre- 
cisely the  same  rights  are  therein  asserted  to  each.     It  is,  among 
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other  things,  in  substance,  alleged  that,  on  the  24th  of  June, 
1876,  Angiistias  de  la  Giierra  de  Ord  was  the  owner  in  fee  and 
in  possession  of  the  said  five  parcels  of  land,  and  that  there  was 
then  existing  thereon  a  mortgage  executed  by  her  to  the  defend- 
ant, as  trustee  for  the  firm  of  Lnzard  Freres,  to  secure  an  indebt- 
edness from  her  to  that  firm,  then  amounting  to  $11,000;  that 
on  the  day  mentioned  Mrs.  Ord  paid  $4,984.65  of  the  said 
indebtedness,  and  the  Todos  Santos  Rancho  was  thereupon 
released  from  the  mortgage;  that  Mrs.  Ord  was  at  the  same 
time  indebted  to  the  complainant,  whu  was  her  son-in-law,  in  a 
large  amount  of  money  which  she  was  desirous  of  paying,  and 
he  of  receiving,  but,  being  unable  to  do  so  without  further 
encumbering  her  said  jiropcrty,  and  being  also  desirous  of  aid- 
ing and  advancing  complainant  in  business,  on  the  thirtieth  day 
of  May,  1877,  she  made  and  delivered  to  complainant  this 
power  of  attorney:  — 

"Whereas,  I,  Augustias  de  la  Guerra  de  Ord,  am  indebted  to 
Moise  Kahn  in  a  certain  sum  of  money,  and  whereas  I  am 
desirous  that  said  Kahn  have  the  management,  control,  and  dis- 
position of  my  hereinafter-mentioned  property,  for  the  purpose 
of  satisfying  the  above  debt  due  by  me  to  him,  now  I,  Augustias 
de  la  Guerra  de  Ord,  in  consideration  of  the  above,  and  that  said 
M.  Kahn  do  accept  the  trust,  do  hereby  constitute  the  said  M. 
Kahn  my  true  and  lawful  attorney  for  me,  and  in  my  name, 
place,  and  stead,  to  manage  and  control,  collect  the  rents,  issues, 
and  profits  thereof,  by  suit  or  otherwise,  and  receive  the  same, 
mortgage,  borrow  money,  bond,  lease,  sell,  or  in  any  way  dis- 
jK)se  of  all  or  any  part  of  the  following  described  premises,  or 
anv  interest  therein,  as  to  him  mav  seem  best,  to  wit:  All  mv 
right,  title,  and  ijiterest  in  and  to  all  the  certain  tract  of  land 
or  rancho  situated  in  the  county  of  Santa  Barbara,  state  of  Cali- 
fornia, called  and  known  as  the  ^ Todos  Santos  y  San  Antonio 
Rancho,'  confirnie<l  and  patented  by  the  government  of  the 
Unite<l  States  to  the  widow,  heirs,  and  executors  of  William 
E.  B.  Hartnell,  deceased,  by  decree  of  confirmation  and  letters 
patent  dated  November  20,  1876,  and  recorded  in  the  office  of 
the  county  recorder  of  Santa  Barbara  County,  in  Book  A  of 
Patents,  pages  305  and  315  inclusive,  which  letters  patent  are 
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made  part  hereof  for  purposes  of  description;  and  in  my  name 
and  stead,  for  the  al>ove  purposes,  to  make,  execute  in  writing, 
and  deliver  any  and  all  niortj^agOB,  notes,  releases,  and  all  other 
necessary  instruments  and  documents,  and  to  collect,  sue  for, 
and  receive  all  sums  of  money  due  from  any  one  from  the  man- 
agement and  dis{>()sition  of  said  property. 

"Witness  my  hand  and  seal,  this  thirtieth  day  of  May,  one 
thousand  eiffht  hundre<]  and  seventv-seven. 

"AUGUSTIAS   DE   LA    G.    DE  OrD."      [sEAL.] 

The  bill  alleges  that  the  complainant  accepted  the  power,  and 
undertook  the  service;  that  he  called  u[K)n  the  defendant,  who 
was  at  the  time  a  member  of  the  firm  of  Laaird  Freres,  which 
firm  was  then  engaged  in  the  business  of  banking  and  loaning 
money  in  the  city  of  San  Francisco,  and  with  the  members  of 
which  complainant  then  was  and  had  long  been  on  intimate, 
friendly,  and  social  relations;  that  defendant  was  willing  to 
make  the  desired  loan  uj>on  the  execution  by  Mrs.  Ord  of  a 
deed  for  the  Todos  Santos  Rancho  property  as  security  for  such 
loan,  which  defendant  preferred,  and  advised  complainant  to 
procure,  and  which  complainant  did  procure  to  be  maile,  and 
upon  the  execution  of  complainant/s  note  as  "further  security"; 
that  the  loan  was  accordingly  made,  and  secured  by  the  deed 
from  Mrs.  Ord  and  the  note  of  complainant;  and  that,  by  the 
direction  of  Mrs.  Ord,  defendant,  who,  throughout  p\l  of  the 
transactions,  acted  for  and  in  behalf  of  Lazard  Freres,  on 
the  6th  of  August,  1877,  executed  to  complainant  iu  writing 
this  defeasance:  — 

"I  hold  the  promissory  note  of  Mrs.  Augustias  de  la  G. 
de  Ord,  of  Siuita  Barbara,  state  of  California,  dated  the  six- 
teenth day  of  Man^h,  A.  D.  1876,  for  §11,000,  on  which  there 
is  due  me,  principal  and  interest,  $6,240  92-100.  I  also  hold 
the  note  of  M.  Kahn,  for  $5,000,  dated  August  6,  1877.  And 
the  said  Ord  having  conveyed  to  mo,  by  deed  dated  July  9, 
1877,  all  her  interest  in  the  tract  of  land  situated  in  the  tn^unty 
of  Santa  Barbara,  and  known  as  the  *  rancho  Todos  Santos  y 
San  Antonio,'  which  deed  is  upon  its  face  for  the  consideratiou 
of  §5,000,  and  is  absolute  in  form,  now,  therefore,  this  is  to  cer- 
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tify  and  make  kuown  that  said  deed,  though  absolute  in  its 
terms,  is,  in  {)oiut  of  fact,  given  to  secure, ^rs^,  tlie  payment  of 
the  said  note  of  M.  Kahn  for  $5,000,  with  interest  that  may 
accrue  due  thereon ;  and,  second^  to  further  secure  the  principal 
and  interest  due  me  on  said  note  of  Mrs.  Ord,  hereinbefore 
first  above  mentioned;  but  I  agree  not  to  subject  the  lauds  of 
the  said  rancho  Todos  Santos  y  San  Antonio  to  the  paynient  of 
the  said  note  of  Mrs.  Onl  until  I  have  first  exhausted  the 
securities  I  already  hold  therefor,  and  then  only  for  any  de- 
ficiency that  may  exist  after  my  present  securities  are  exhausted. 
And  I  agree  that,  upon  the  payment  to  me  by  the  said  Kahn 
of  Kis  said  note,  with  interest,  as  in  said  note  provided,  and  also 
upon  the  payment  of  the  said  note  of  Mrs.  Ord,  with  interest, 
and  the  further  payment  to  me  of  all  sums  of  money  by  me  for 
any  purpose  expended  for  the  protection  of  said  land,  or  for 
further  or  more  effectually  securing  to  me  the  interest  in  said 
lands  mentioned  in  said  deed,  and  all  expenses  and  charges  that 
I  may  incur  or  make  in  looking  after  and  protecting  or  improv- 
ing said  property,  and  costs  and  attorneys'  charges  in  enforcing 
the  payment  of  said  money  secured  by  said  deed,  I  will  convey 
the  interests  so  conveyed  to  me  by  said  deed  of  the  ninth  day  of 
July,  1877,  to  M.  Kahn,  pursuant  to  the  written  request  of  said 
Ord,  as  expressed  in  her  letter  to  me  of  July  9,  1877. 

"  Witness  my  hand  and  seal,  this  fourteenth  day  of  Novem- 
ber, A.  D.  1877.  A.  Weill,     [seal.] 

"  N.  B.  Before  execution,  the  words  '  of  even  date  herewith,' 
in  line  8,  on  page  1,  were  erased,  and  the  words  'dated  August 

6,  1877,'  interlined." 

The  bill  then  alleges  that,  about  the  month  of  January,  1881, 
Mrs.  Ord  being  still  indebted  to  Lazard  Freres,  and  being  still 
unable  to  pay  complainant  the  amount  due  him,  and  her  indebt- 
edness to  Lazard  Freres  being  then  about  to  become  barred  by 
the  statute  of  limitations  of  California,  the  said  Lazard  Freres 
moved  and  induced  coniplauiant  to,  and  he  did  procure  Mrs. 
Ord  to  sell  all  of  her  said  property,  together  with  her  equity  of 
redemption  therein,  to  complainant,  with  the  understanding  and 
agreement  that  complainant  should  and  would  assume  the  pay- 
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ment  of  the  entire  indebtedness  of  Mrs.  Ord  to  Lazard  Freres, 
and  join  her  in  the  conveyance  and  transfer  of  the  whole  of  the 
said  real  projwrty,  including  the  said  To<los  Santos  Rancho  prop- 
erty, all  to  be  hehl  by  the  said  Lazard  Freres  as  security  for  the 
payment  of  said  indebtedness  of  complainant  to  them,  and  that 
this  was  consented  and  agreed  to  by  complainant  and  Mrs.  Ord, 
as  well  as  Lazard  Freres;  and  that  the  said  purchase  from  Mrs. 
Onl  by  conjplainant  was  consummated  on  the  24th  of  February, 
1881,  and  her  said  indebtedness  assumed  by  complainant,  and 
that  complainant  joined  Mrs.  Ord  in  the  transfer  of  all  of  said 
proj)erty  to  Alexander  Weill,  as  and  for  security  for  the  pay- 
ment of  the  said  indebtedness  of  both  complainant  and  Mrs. 
Ord,  amounting  at  that  time  to  about  $18,870,  with  interest, 
and  not  otherwise.  The  bill  further  alleges  that  the  property 
was  at  that  time  reasonably  worth  $30,000,  and  at  the  time  of 
the  bringing  of  this  suit  was  worth  $100,000;  that  at  the  time 
of  the  execution  of  the  deed  of  date  February  24,  1881,  it  was 
covenanted  and  agreed  between  complainant  and  Lazard  Freres 
that  complainant  be  accepted  as  sole  debtor  and  obligor  for  the 
pre-existing  indebtedness  of  Mrs.  Ord  and  himself  to  I^azard 
Freres,  and  that  said  deed  should  be  held  by  them  through  their 
said  trustee,  Alexander  Weill,  as  a  mortgage  to  secure  the  pay- 
ment, within  one  year  from  the  date  thereof,  of  the  indebted- 
ness so  assumed  and  owing  by  complainant  to  Lazard  Freres, 
and  any  further  advances  made  by  that  firm  to  complainant  on 
the  faith  thereof.  The  bill  further  alleges  that,  on  or  al)out 
October  29,  1886,  Mrs.  Ord,  for  a  valuable  consideration,  and 
in  performance  of  her  legal  obligations,  and  for  the  purpose  of 
clothing  complainant  with  habiliment  of  title  as  the  true  owner 
of  the  premises,  made,  executed,  and  delivered  to  complainant 
a  certain  deed,  wherein  and  whereby  she  conveyed  to  him  all 
her  right,  title,  and  interest  in  and  to  all  of  said  parcels  of  land. 
The  bill  further  alleges  that,  since  the  making  of  the  deed  of 
date  February  24,  1881,  complainant  has  been  in  possession  of 
all  of  the  property,  through  himself  and  his  tenants,  and  it 
alleges  his  willingness  and  readiness  to  pay  the  amount  of  the 
alleged  indebtedness  to  Lazard  Freres,  and  asks  a  dt^cree  per- 
mitting him  to  redeem  the  property. 
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Besides  answering  the  bill  the  defendant  filed  a  cross-bill,  in 
which  it  is  alleged  that  he  is,  and  since  the  fourth  day  of  March, 
1881,  has  been,  the  owner  in  fee,  and  entitled  to  the  possession 
of  all  of  the  property  in  question ;  that  he  derived  title  thereto 
through  Augustias  de  la  Guerra  de  Ord,  who  was,  on  said  fourth 
day  of  March,  1881,  seised  in  fee,  and  in  the  possession  of  each 
of  said  parcels  of  land,  except  that  referred  to  as  the  "Todos 
Santos  Rancho  property,"  the. title  to  which  latter  property,  it 
is  alleged,  was  then  in  eross-coniplainant  in  trust  for  purposes 
afterwards  stated;  that  on  the  16th  of  May,  1876,  Mrs.  Ord 
was  seised  in  fee  of  each  of  said  parcels  of  land,  and,  being  so 
seised,  did  on  that  day,  for  a  valuable  consideration,  execute  to 
cross-complainant  her  promissory  note  for  $11,000,  and  as  se- 
curity therefor  executed  at  the  same  time  to  cross-complainant 
a  mortgage  upon  all  of  said  property ;  that  thereafter,  and  on 

or  about  the day  of  July,  1877,  cross-complainant,  at 

the  request  of  Mrs.  Ord,  released  from  the  o[)eration  of  said 
mortgage  the  Todos  Santos  projierty ;  that  thereafter,  and  on 
the  ninth  day  of  July,  1877,  Mrs.  Ord,  being  still  seise<l  in  fee 
of  the  Todos  Santos  property,  executed  to  cross-complainant  a 
deed  purporting  to  convey  and  conveying  to  cross-complainant 
in  fee-simple  the  said  Todos  Santos  property,  which  deed  was 
made  and  accepted  in  trust,  first,  to  secure  the  payment  by  Mrs. 
Ord  of  the  amount  then  due  upon  her  aforesaid  note  and  mort- 
gage, and  the  payment  by  the  defendant,  Moise  Kahn,  to  cross- 
complainant  of  the  sum  of  $5,000,  with  interest,  to  be  thereafter 
advanced  and  loaned  to  him  by  cross-complainant;  and,  after 
such  payments,  in  trust  to  convey  the  said  Todos  Santos  prop- 
erty to  defendant  Kahn,  in  pursuance  of  a  written  request  and 
written  instructions  signed  by  Mrs.  Ord,  and  addressed  to  cross- 
complainant,  and  delivered  to  him  contemporaneously  with  the 
delivery  of  the  deed  of  July,  1877,  and  as  a  part  of  the  same 
transaction,  which  request  and  instructions  were  in  the  words 
and  figures  following,  to  wit:  — 

"Santa  Barbara,  July  9,  1877. 
^^ Alexander  Weill,  Eaq.  —  Dear  Sir:   My  deed  of  convey- 
ance of  the  date  of  July,  A.  D.  1877,  conveying  to  you  my 
undivided  interest  in  the  rancho  Todos  Santos  y  San  Antonio^ 
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will  be  hauiled  to  you  by  my  son-in-law,  Mr.  M.  Kahn,  and  to 
him  you  will  please  pay  the  consideration  expressed  in  said 
deed.  You  will  also,  upon  the  repayment  to  you  of  your 
money  and  interest,  convey  by  proper  deed  the  property  de- 
sci'ibed  in  my  deed  to  you  to  Mr.  Kahn,  and  for  Mr.  Kahn's 
security  give  him  such  writings  as  shall  evidence  his  right  to 
feuch  conveyance  upon  repayment  to  you  being  made,  and  be 
mutually  satisfactory  to  you  and  him.  I  am  owing  Mr.  Kahn, 
and  he  is  to  receive  the  property  after  you  are  paid. 

"Yours,  very  truly,  A.  de.Ord-''    > 

The  cross-bill  further  alleges  that  subsequently,  to  wit,  on 
the  6th  of  August,  1877,  the  defendant  thereto,  Moise  Kahn, 
executed  to  cross-complainant  his  promissory  note  for  the  sum 
named  in  said  deed  as  the  consideration  thereof,  namely,  $5,000, 
and  interest,  and  that  thereupon  and  thereafter  cross-complain- 
ant, in  pursuance  of  the  aforesaid  instructions  of  Mrs.  Ord, 
advanced  to  Kahn  the  said  sum  of  $5,000;  that  afterwards,  to 
wit,  November  14,  1877,  in  pursuance  of  the  instructions  con- 
tained in  said  letter  of  July  9, 1877,  cross-complainant  executed 
to  said  Moise  Kahn  the  defeasance  referred  to  in  the  bill  and 
hereinbefore  set  out.  The  cross-bill  further  alleges  that,  ou 
said  14th  of  November,  1877,  Mrs.  Ord  and  Moise  Kahn  were 
indebted  to  cross-complainant  in  the  aggregate  sum  of  $11,000, 
evidenced  by  their  promissory  notes  mentioned  in  said  defeas- 
ance ;  that  thereafter,  to  wit,  on  the  twenty-fourth  day  of  Febru- 
ary, 1881,  the  said  notes  of  Mrs.  Ord  and  Moise  Kahn  were 
unpaid,  and  they  were  still  indebted  to  cross-complainant  in  a 
large  sum  of  money  secured  by  the  aforesaid  mortgage  and 
deed,  to  wit,  in  a  sum  exceeding  $18,000,  and  the  said  indebt- 
edness, and  cross-complainant's  right  of  action  therefor,  were 
about  to  become  barred  by  the  statute  of  limitations  of  Cali- 
fornia; that  cross-complainant  was  therefore  about  to  commence 
an  action  against  the  said  Mrs.  Ord  and  the  said  Moise  Kahn 
to  foreclose  the  said  liens,  and  so  informed  them;  that  the  value 
of  the  property  was  not  then  equal  to  the  amount  of  the  liens; 
that  thereupon  Mrs.  Ord,  acting  under  the  advice  and  with  the 
consent  of  Kahn,  proposed  to  cross-complainant  that,  instead 
of  foreclosing  the  said  mortgage  and  liens,  cross-complainant 
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should  pay  to  Mrs.  Ord  the  probable  costs  of  such  foreclosure, 
and  should  surrender  the  said  notes  and  evidences  of  indebted- 
ness of  Mrs.  Ord  and  of  Moise  Kahu  to  be  canceled,  and  that, 
in  considei'ation  thereof,  and  in  full  discharge  of  said  indebted- 
ness, she  would  execute  to  cross-complainant  a  deed  conveying 
to  and  vesting  in  him  a  perfect  title  to  each  of  said  parcels  of 
land,  free  from  any  and  all  equities  of  the  said  Mrs.  Ord  and  of 
Kahu ;  that  said  proposition  was  accepted  by  cross-complainant, 
and,  on  the  24th  of  February,  1881,  a  deed  purporting  to  con- 
vey each  of  said  parcels  of  land  to  cross-complainant  in  fee- 
simple  absolute  was  prepared  by  him,  in  which  Mrs.  Ord  and 
Moise  Kahu  were  named  as  grantors,  and  cross-complainant  as 
grantee,  which  was  sent  to  defendant  Kahn,  at  Petaluma,  in 
Sonoma  County,  to  be  executed  and  acknowledged  by  him,  and 
that  he  was  then  and  there  informed  by  cross-complainant  that 
he  was  made  a  grantor  in  said  deed,  i)ecause  the  aforesaid 
instrument  given  to  him  by  cross-complainant  on  the  14th  of 
November,  1877,  had  provided  for  a  conveyance  to  him  of  a 
portion  of  the  property  upon  payment  of  the  said  indebtedness; 
that,  after  being  so  informe<l,  the  defendant  Kahn  did,  on  the 
eaid  twenty-fourth  day  of  February,  1881,  execute  and  acknowl- 
edge the  said  dee<l  before  a  notary  public  in  and  for  Sonoma 
County,  and  did  then  return  the  same  to  cross-complainant  to 
be  executed  by  Mrs.  Ord;  that  cross-complainant  thereupon 
forwarded  the  said  deed  to  Mrs.  Ord,  who  was  then  a  resident 
of  Santa  Barbara  County,  to  be  executed  by  her;  that  on  the 
fourth  day  of  March,  1881,  Mrs.  Ord,  in  consideration  of  the 
payment  to  her  by  cross-complainant  of  the  sum  of  §200,  and 
of  the  release  and  discharge  by  cross-complainant  of  all  of  the 
aforesaid  indebtedness  of  herself  and  of  Moise  Kahn,  did  sign, 
acknowlalge,  and  deliver  to  cross-complainant  the  said  deed, 
which  was  thereafter  and  on  the  same  day  filed  for  record  and 
recorded  in  the  office  of  the  recorder  of  Santa  Barbara  County; 
that,  upon  receipt  of  said  deed  from  Mrs.  Ord,  cross-complain- 
ant paid  to  her  the  sum  of  ?200,  and  surrendered  to  her  her 
aforesaid  promissory  note;  and  thereafter,  to  wit,  on  the  9th  of 
March,  1881,  cross-complainant  did  cancel  and  surrender  to 
defendant  Kahn,  all  notes  and  evidences  of  his  said  indebted- 
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ness,  and  did  discharge  him  from  all  obligations  to  pay  the 
same.  The  cross-bill  further  alleges  that,  upon  receiving  said 
deed,  cross-complainant  did  enter  thereunder  upon  and  take 
possession  of  each  of  said  parcels  of  land,  except  the  Todos 
Santos  Rancho  property,  and  did  hold  and  retain  possessioQ 
thereof,  claiming  title  thereto  under  said  deed,  until  some  time 
in  the  month  of  October,  1886;  that  at  the  time  of  the  execu- 
tion of  the  deed  of  date  February  24,  1881,  the  title  of  Mrs. 
Ord  to  the  Todos  Santos  Rancho  property  was  held  subject  to  a 
life-estate,  then  vested  in  one  Teresa  Ilartnell,  who  died  there- 
after, and  that  upon  her  death  cross-complainant  entered  upon 
and  took  possession  thereof  under  the  deed  of  date  February  24, 
1881,  and  held  such  possession  until  some  time  in  October,  1886. 
The  cross-bill  further  alleges  that,  on  the  8th  of  Octolnjr,  1886, 
and  while  cross-complainant  was  so  in  possession  of  each  of  said 
parcels  of  land,  except  the  Todos  Santos  property,  and  claiming 
and  having  title  to  all  of  said  parcels  under  said  deed  of  date 
February  24,  1881,  the  defendant  Kahn  in«luced  Mrs.  Ord  to 
execute,  acknowledge,  and  deliver  to  him  a  deed,  bearing  date 
on  that  day,  purporting  to  remise,  release,  and  quit-claim  unto 
him,  the  defendant  Kahn,  his  heirs  and  assigns,  the  right,  title, 
and  interest  of  the  j^rantor  in  and  to  the  Todos  Santos  Rancho 
property,  which  deed  the  defendant  Kahn  filal  for  record  ou 
the  12th  of  November,  1886,  in  the  oflice  of  the  recorder  of 
Santa  Barbara  County;  that  thereafter,  to  wit,  on  the  29th  of 
October,  1886,  and  while  cross-complainant  was  still  in  posses- 
sion of  each  of  said  parcels  of  land,  exce})t  the  Todos  Santos 
property,  and  claiming  and  having  title  to  all  of  said  parcels 
under  said  deed  of  date  February  24,  1881,  the  defendant 
Kahn  induced  Mrs.  Ord  to  execute,  acknowledge,  and  deliver 
to  him  a  deed,  bearing  date  on  that  day,  purporting  to  remise, 
release,  and  quit-claim  to  him,  the  defendant  Kahn,  his  heirs 
and  assigns,  the  right,  title,  and  interest  of  the  grantor  in  and 
to  each  of  said  parcels  of  land.  The  cross-bill  further  alleges 
that,  ever  since  the  execution  of  the  deeds  of  October  8  and 
October  29,  1886,  the  defendant  Kahn  has  claimed  and  still 
claims  to  have  acquired  thereunder  from  Mrs.  Ord,  and  to  have 
the  legal  and  equitable  title  to  each  of  said  parcels  of  land,  aud 
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denies  the  title  and  right  of  possession  thereto  of  cross-corn- 
plaiuant.  It  further  alleges  that  the  deeds  of  October  8  and 
October  29,  1886,  were  made  to  Kahn  without  consideration; 
that  at  the  time  of  their  execution  the  grantor  therein  did  not 
have  or  claim  to  have  any  right,  title,  or  interest  in  or  to  either 
of  said  parcels  of  laud,  and  that  the  defendant  Kahn,  in  accept- 
ing the  same,  well  knew  that  the  grantor  tlierein  had  already 
conveyed  her  title  thereto  to  cross-complainant,  and  that  she 
no  longer  claimed  to  have  any  right  to  or  interest  therein,  and 
tliat  said  deeds  did  not,  in  fact,  operate  to  convey  to  or  vest  in 
the  defendant  Kahn  any  title  to  or  interest  in  either  of  said 
parcels.  The  cross-bill  further  alleges  that,  on  the  28th  of 
January,  1887,  the  defendant  Kahn  caused  to  be  published  in 
a  newspaper  published  and  largely  circulated  and  read  in  Santa 
Barbani  County,  a  notice  stating,  among  other  things,  himself 
to  be  the  owner  of  all  of  said  parcels  of  land,  and  that  cross- 
complainant  did  not  acquire  the  ownership  or  right  of  posses- 
sion of  any  of  said  land  by  the  aforesaid  deed  of  date  February 
24,  1881.  The  cross-bill  also  contains  allegations  concerning 
the  taking  of  possession  of  the  premises  in  controversy  subse- 
quent to  the  month  of  October,  1886,  by  parties  entering  under 
the  defendant  Kahn,  and  in  respect  to  the  bringing  of  actions 
at  law  by  cross-complainant  to  recover  possession  from  such 
parties.  It  also  makes  reference  to  the  allegations  contained  in 
the  bill  respecting  the  agreement  under  which  the  deed  of  date 
February  24,  1881,  was  executed,  and  denies  each  and  every  of 
its  allegations  respecting  that  matter,  as  also  the  averments  of 
the  bill  in  regard  to  the  deed  made  by  Mrs.  Ord  to  the  defend- 
ant Kahn,  of  date  October  29,  1886;  and,  to  the  contrary, 
alleges  that  the  deed  of  date  February  24,  1881,  was  not  in- 
tended as  a  mortgage  or  other  security,  but  was  in  fact,  what  it 
purported  to  be,  a  deed  absolute,  conveying  to  cross-complainant 
in  fee-simple  all  of  the  said  parcels  of  land,  and  was  so  intended 
by  all  of  the  parties  thereto;  that  the  claims  of  the  defendant 
Kahn,  in  respect  to  the  deed  of  date  February  24, 1881,  as  well 
as  to  the  deeds  of  October  8  and  October  29, 1886,  under  which 
be  also  asserts  title  to  the  premises,  constitute  a  cloud  upon  the 
cross-complainant's  title  thereto,  and  have  and  do  impair  the 
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market  value  of  said  property,  and  embarrasses  and  prevents 

* 
cross-complainant's  enjoyment  thereof.  The  prayer  of  the  cross- 
bill is  for  a  decree  adjudging  the  cross-complainant  to  be  seised 
in  fee  and  entitled  to  the  possession  of  each  of  said  i)arcels  of 
land;  that  the  defendant  Kahn  has  no  title,  estate,  or  interest 
at  law  or  in  equity  in  either  of  them;  that  the  deed  of  date 
February  24,  1881,  was  intended  by  all  of  the  parties  thereto 
to  be,  and  that  it  was  in  fact,  an  absolute  conveyance  of  the 
premises  described  therein  to  cross-complainant,  and  was  not 
intende<l  to  be,  nor  was  it  in  fact,  a  mortgage  or  deed  of  trust; 
that  neither  of  the  deeds  of  October  8,  1886,  and  October  29, 
1886,  conveyed  any  right,  title,  or  interest  in  or  to  the  said 
parcels  of  land,  or  either  of  them ;  that  the  deeds  of  October  8 
and  October  29, 1886,  create  a  cloud  upon  the  title  of  the  cross- 
complainant,  and  that  the  defendant  Kahn  be  required  to  sur- 
render the  same  for  cancellation,  and  that  he  be  enjoined  from 
hereafter  claiming  or  asserting  any  right  or  title  thereunder. 

I  shall  not  undertake  to  refer  in  detail  to  all  of  the  evidence 
in  the  case,  for  the  record  is  too  voluminous  to  admit  of  such 
reference  without  extending  this  opinion  beyond  all  reasonable 
limits;  but  I  will  state  as  briefly  as  I  can  the  reasons  for  the 
conclusion  to  which  I  have  come,  after  a  careful  consideration 
of  the  case,  which  is  the  same  conclusion  to  which  I  was  inclined 
at  the  trial.  If  the  deed  of  date  February  24,  1881,  was,  in 
fact,  what  it  purported  to  be,  a  deed  absolute,  then,  manifestly, 
those  of  October  8,  1886,  and  October  29, 1886,  from  Mrs.  Ord 
to  Moise  Kahn,  conveyed  nothing,  and  they  become  unimpor- 
tant, except  in  so  far  as  they,  together  with  the  circumstances 
under  which  they  were  execute<l,  tend  to  throw  light  upon  the 
true  nature  of  the  deed  of  date  February  24,  1881,  and  except 
in  so  far  as  they  may  cast  a  cloud  upon  the  title  set  up  in  the 
cross-bill.  As  has  been  already  said,  the  complainant,  by  his 
sworn  bill,  asserts  precisely  the  same  right  to  each  of  the  five 
parcels  of  laud.  Yet  it  is  not  pretended  that  the  evidence  shows 
that,  prior  to  the  execution  of  the  deed  of  date  February  24, 1881, 
•Mrs.  Ord  ever  executed  any  instrument  conveying  to  or  vesting 
in  him  any  interest  in  either  of  the  parcels  except  the  Todos 
Santos  Rancho,  and,  as  to  that,  the  only  writings  under  which 
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h6  claims  to  have  acquired  an  interest  are  the  power  of  attorney 
executed  to  him  on  the  thirtieth  day  of  May,  1877,  and  the 
letter  from  Mrs.  Ord  to  Alexander  Weill,  of  date  July  9,  1877. 
In  respect  to  the  first  of  these  instruments,  the  complainant,  in 
his  testimony  given  at  San  Francisco,  after  referring  to  Mrs. 
.  Onl's  indebtedness  to  him,  and  his  recapitulation  of  it  to  her  on 
May  28,  1877,  aggregating,  as  he  claims,  $4,528.33,  and  her 
promise  to  pay  it,  said : — 

"I  said  [to  Mrs.  Ord]:  *You  have  b3en  spending  your 
money,  and  in  a  little  while  you  will  6e  without  anything.  If 
yon  go  along  as  you  do,  you  will  eat  up  all  there  is,  and  you 
will  have  nothing  to  pay  me.  Now,  I  promise  this  to  you: 
Give  me  that  ranch  [meaning  the  Todos  Santos  Rancho  prop- 
erty] in  payment  of  the  money.  I  will  tiot  let  you  starve,  and 
I  want  to  get  into  business.  I  will  see  you  do  not  want  so 
long  as  I  have  anything.  You  give  me  that  rancho,  and  so 
pay  me  all  you  owe  me.'  Question  (to  complainant).  What 
did  she  say?  Answer.  Make  out  the  documents.  Q.  Did 
you  do  so?  A.  I  did.  Q.  What  document  did  yon  make 
out?     A.     Power  of  attorney." 

That  is  to  say,  the  power  of  attorney  which  has  been  herein- 
before set  out,  and  which  was  thereupon  introduced  in  evidence. 
Passing  the  question  of  the  competencj  of  this  evidence  of  the 
complainant  as  to  a  parol  sale  by  Mrs.  Ord  of  her  interest  in 
the  Todos  Santos  Rancho,  and  of  his  claim  that  the  power  of 
attorney  was  made  in  furtherance  of  such  parol  sale,  it  is  to  be 
observed  that  the  testimony  itself  is  not  only  directly  opposed 
to  that  of  Mrs.  Ord  upon  the  same  subject,  but  it  is  wholly 
inconsistent  with  the  recitals  of  the  power  itself,  by  which,  as 
has  been  seen,  complainant  was  constituted  the  attorney  in  fact 
of  Mrs.  Ord,  for  her,  and  in  her  name,  place,  and  stead,  to 
manage  and  control  the  Todos  Santos  Rancho  property,  collect 
the  rents,  issues,  and  profits  thereof,  and  to  borrow  money, 
mortgage,  bond,  lease,  or  in  any  way  dispose  of  that  property 
as  to  him  should  seem  best;  all,  however,  for  and  in  the  name, 
place,  and  stead  of  Mrs.  Ord,  and  for  the  purpose  expressly 
declared  in  the  power  itself,  which  was  that,  for  the  reason  that 
she  was  indebted  to  complainant,  she  was  desirous  that  he 

XIY.  Sawt.— 88. 
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should  have  the  "management,  control,  and  disposition"  of  the 
property,  to  the  end,  manifo^tly,  that  out  of  the  proceeds  the 
debt  rai^ht  be  satisfied.  So  far  from  the  power  evidencing  a 
sale  by  Mrs.  Ord  to  complainant  of  the  Todos  Santos  property, 
it  did  not  vest  in  complainant  any  interest  therein ;  in  other 
words,  it  was  not  a  power  coupled  with  an  interest,  for  it  did 
not  purport  to  vest  in  complainant  any  interest  in  the  land 
itself,  which  was  the  subject  of  the  power,  but  only  in  such 
proceeds  as  might  be  realized  therefrom  by  the  exercise  of  the 
power.  {Hunt  v.  Rousniwiier,  8  Wheat.  203.)  Furthermore, 
according  to  complainant's  own  testimony,  he  never  performed 
a  single  act  under  and  by  virtue  of  the  power  of  attorney. 
When  asked  by  his  counsel  what  he  did  with  it  after  it  was 
delivered  to  him,  he  answered:  — 

"  I  came  to  Sjin  Francisco  shortly  after  that  to  see  Mr.  Alex- 
ander Weill,  and  to  get  some*  money  on  that.  I  explained  to 
him  the  circumstances,  and  what  I  wanted,  and  presented  the 
power  to  him;  after  which  he  said:  'Better  for  your  own 
security  if  Mrs,  Ord  make  a  deed  of  that  ranch  to  me  abso- 
lutely, accompanied  by  a  letter  from  her  telling  me  to  give  you 
the  amount  of  money  tliat  you  speak  of,  and  that,  upon  the 
payment  of  that  money  back  to  me,  with  interest,  to  reconvey 
the  property  to  you.'  I  requested  Mr.  Ale^^ander  Weill  to 
have  the  document  and  deed  drawn  up  himself,  and  give  them 
to  me,  and  I  will  send  them  to  her.  Question  (by  counsel). 
Did  he  do  so?  Answer.  Yes,  sir.  The  next  day  he  had  the 
papers  ready,  and  handed  them  to  me,  and  I  forwarded  them 
by  mail.  Q.  What,  then,  did  you  do  with  the  power  of  at- 
torney that  you  have  just  offered  in  evidence  here?  A.  I  did 
not  do  anything ;  I  put  it  in  my  pocket." 

Mrs.  Ord  was  at  this  time  in  Santa  Barbara  County,  where 
she  resided,  and  was  therefore  entirely  ignorant  of  the  prepara- 
tion of  the  deetl  and  letter  of  July,  1877,  which  were  drawn  by 
the  attorney  of  Weill  in  San  Francisco,  at  the  request  of  com- 
plainant. The  deed  was  an  absolute  deed  in  form,  from  Mi's. 
Ord  to  Alexander  Weill,  for  the  Todos  Santos  property,  ex- 
pressing a  consideration  of  $5,000,  and  was,  according  to  the 
testimony  of  complainant  just  quoted,  made  to  take  the  place 
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of  the  power  of  attorney  for  the  better  security  of  complainant ; 
whereas,  according  to  the  sworn  averments  of  the  bill,  which  are 
admitted  by  the  answer,  Weill  preferred  for  his  own  security  to 
make  the  loan  upon  a  deed  from  Mrs.  Ord  to  himself,  and  re- 
quired, as  further  security,  the  execution  of  complainant's  note 
for  the  amount  of  the  loan  —  $5,000.  The  letter  has  been 
already  set  out  in  full.  Like  the  power  of  attorney,  not  only 
does  it  fail  to  support  the  testimony  of  complainant  that  there 
was  a  parol  sale  by  Mrs.  Ord  to  him  of  the  Todos  Santos  prop- 
erty in  May,  1877,  in  liquidation  of  her  indebtedness  to  him, 
which  he  claims  then  amounttnl  to  $4,528.33,  but  in  terms  it 
exclu<les  any. such  idea.  It  expressly  recites  that  she  then 
(July  9,  1877)  owed  him  money;  and  it  is  nowhere  pretended 
that  Mrs.  Ord  incurred  any  indebtedness  to  complainant  be- 
tween the  time  of  the  execution  of  the  power  of  attorney  and 
the  preparation  of  the  dee<i  and  letter  of  July,  1877.  It  di- 
rected Weill  to  pay  the  consideration  expressed  in  the  deed, 
which  was  $5,000,  and  several  hundred  dollars  more  than  com- 
plainant claims  that  Mrs.  Ord  then  owed  him,  to  complainant, 
and  that,  upon  the  repayment  of  the  sum  borrowed,  with  inter- 
est, Weill  convey  the  property  to  complainant  by  deed,  the 
reason  therefor  being  stated  in  these  words:  "  I  am  owing  Mr. 
Kahn,  and  he  is  to  receive  the  property  after  you  are  paid;'' 
and  for  complainant's  security  Weill  was,  by  the  letter,  directed 
to  give  complainant  such  writings  as  should  evidence  his  right 
to  such  conveyance.  This  letter,  together  with  the  deed,  was 
sent  by  complainant  to  Mrs.  Ord  at  Santa  Barbara,  who  signed 
and  acknowledged  the  deed,  and  signed  the  letter,  and  returned 
them  to  complainant;  and  upon  the  delivery  of  the  deed  to 
Weill,  and  the  execution  by  complainant  of  his  note  as  further 
security  for  the  amount,  Weill  paid  complainant,  from  time  to 
time  as  hi  called  for  it,  the  consideration  mentioned  in  the  deed, 
namely,  $5,000,  and  subsequently  signed  and  delivered  to  him 
the  defeasance  hereinbefore  set  out. 

Even  if  complainant  had  repaid  the  $5,000  so  loaned  by 
Weill,  with  interest,  and  had  received  from  him  a  deed  for  the 
Toilas  Santos  property,  I  consider  it  perfectly  clear  that  he 
would  have  held  it,  not  absolutely,  but  only  as  security  for 
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such  money  as  Mrs.  Ord  really  owed  hira.  The  letter  did  not 
preteud  to  say  that  afler  Weill  was  paid  complainant  was  to 
receive  the  pro{>erty,  absolutely,  in  payment  of  Mrs.  Ord's  debt 
to  him;  and,  if  it  had,  there  was  no  agreement  on  complainant's 
part  to  receive  it  in  such  payment.  Besides,  in  the  defeasance 
which  Weill  ejcecuted  to  complainant,  and  which  he  accepted, 
it  is  expressly  stated  that  the  deed  of  July  9,  1877,  was  given 
to  secure,  Jirstf  the  $5,000,  with  interest,  expressed  as  it«  con- 
sideration, and  which  was,  as  already  said,  further  secured 
by  complainants  note;  and,  second,  the  balance  due  on  the 
$11,000  note  executed  by  Mrs.  Ord  on  March  16,  1876,  which 
balance  then  amounted  to  $6,240.92,  and  which  was  also  secured 
by  the  mortgage  given  at  tiie  time  of  the  execution  of  the  note, 
and  which  was  then  still  existing  on  all  of  the  property  origi- 
nally embraced  in  it,  except  the  Todos  Santos  Rancho.  If,  as 
complainant  contends,  the  Todos  Santos  property  was  to  become 
his,  absolutely,  upon  the  repayment  of  the  $5,000  borrowed 
from  Weill  in  July,  1877,  it  is  difficult  to  understand  why  it 
should  be  held  by  Weill  as  additional  security  for  the  balance 
due  by  Mrs.  Ord  on  her  $11,000  note,  of  date  March  16,  1876. 
Moreover,  Mrs,  Ord,  in  her  testimony,  explicitly  denies  that 
she  ever  sold  or  agreed  to  sell  the  property  to  complainant,  or 
that  her  indebtedness  to  him  was  anything  like  the  amount 
claimed  by  him,  or  that  the  letter  to  Weill  was  intended  by 
her  to  authorize  the  transfer  of  the  property  to  complainant,  ab- 
solutely; and  that  such  was  not  the  fact  is  further  evidenced  by 
a  letter  to  complainant,  of  date  July  12,  1877,  from  Mrs.  Ord's 
daughter  Rebecca,  now  Mrs.  Pechine,  who,  it  appears  from  the 
evidence,  conducted,  on  the  part  of  her  mother,  her  correspond- 
ence with  complainant,  in  which  letter  Mrs.  Pechine  says: — 

**  Regarding  that  document  and  letter  [meaning  the  deed 
and  letter  of  July  9,  1877]  that  my  mother  signed,  and  which 
you  sent  from  San  Francisco,  my  mother  thinks  it  well  for  you 
to  ask  of  Lazard  Freres  a  'receipt'  of  that  letter  which  she 
signed.  Pancho  Guttierez  came  to  acknowledge  her  signature, 
and  read  the  document  [meaning  the  deed]  which  you  sent,  and 
he  said  it  was  a  venta  absoluta  [absolute  conveyance].  I  know 
nothing  about  those  documents^  and  of  course  I  had  nothing 
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to  say  to  that.  About  the  receipt  of  that  letter  which  mother 
signed,  she  says  it  is  well,  for  you  to  send  it  to  her  when 
obtained,  because  you  might  meet  with  an  accident,  or  suppos- 
ing you  die,  etc.,  it  is  better  for  her  to  have  it." 

If  complainant's  theory  be  accepted,  it  was  no  concern  of 
Mrs.  Ord  what  should  become  of  the  paper  to  be  given  by 
Weill  in  acknowledgment  of  the  deed  and  letter.  No  other  or 
further  instrument  or  instruments  were  executed  by  Mrs.  Ord 
in  i*elation  to  any  of  the  property  in  controversy,  prior  to  the 
deed  of  date  February  24,  1881,  which  is  the  deed  the  com- 
plainant asks  to  have  adjudged  a  mortgage,  and  from  which  he 
seeks  to  redeem.  A  number  of  letters  preliminary  to  the  exe- 
cution of  that  deed  passed  between  the  respective  parties,  and 
are  in  evidence,  which  leave  no  doubt  as  to  its  true  intent 
and  purpose.  In  January,  1881,  the  indebtedness  to  Lazard 
Freres  not  having  been  paid,  and  being  about  to  become  barred 
by  the  statute  of  limitations  of  California,  that  firm  addressed, 
on  the  sixth  day  of  that  month,  to  complainant  this  letter: — 

"Banking  House  of  Lazard  Freres, 
**San  Francisco,  January  6,  1881. 
*^  Moise  KahUy  Esq.,  Petaluma,  Cal.  —  Dear  Sir  :  The  mort- 
gage held  by  us  on  the  Santa  Barbara  properties  of  Mrs.  Ord 
will  shortly  outlaw.  We  beg  to  request  that  you  come  into  the 
office  on  the  occasion  of  vour  first  visit  to  San  Francisco,  and 
arrange  for  its  renewal.  Please  answer  what  you  intend  doing 
about  it.  Yours,  truly, 

•  ^^  Lazard  Freres,  per  E.  J.  Lb  Breton." 

On  the  19th  of  the  same  mouth  Lazard  Freres  wrote  to 
Mrs.  Ord  as  follows: — 

*' Banking  House  op  Lazard  Freres, 
"San  Francisco,  January  19,  1881. 
"Mrs.  A.  de  Ord,  SaiUa  Barbara j  (Jal. — Dear  Madam: 
Your  mortgage  to  Alexander  Weill  will  be  outlawed  by  limit- 
ation within  a  few  months  from  this  date.  Please  write  to  us 
immediately  what  your  propose  to  do  concerning  its  payment 
or  renewal.       '  Yours,  very  truly, 

"Lajzard  Freees,  per  E.  J.  Le  Breton." 
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To  which  Mrs.  Ord  replied,  by  letter  addressed  to  'Lazard 
Freres:  — 

"Your  note  of  19th  inst.  was  duly  received,  conc<*niing  the 
mortgage  to  Alexander  Weill.  All  I  can  say  is  that  for  the 
present  I  am  unable  to  pay  it,  and  if  you  wish  for  me  to 
renew  my  note  I  will  willingly  do  so.  Please  write  to  Moise 
Knhn,  Petal uma,  to  ascertain  what  hopes  he  has  of  raising 
money  for  its  i>ayment,  and  oblige, 

"Yours,  truly,  A.  de  Obd/* 

On  the  28th  of  JatfUary,  Lazard  Freres  wrote  to  complainant 
as  follows: — 

"Banking  House  op  Lazard  Freres, 

"San  Francisco,  January  28,  1881. 

"]i[ohe  Kahn,  Esq,,  Pdaluma,  CciL  —  Dear  Sir:  We  are 
in  receipt  of  a  letter  worded  as  follows,  from  Mrs.  A.  de  Ord, 
Santa  Barbara :  — 

"*  Your  note  of  19th  inst.  was  duly  received,  concerning  the 
mortgage  to  Alexander  Weill.  AH  I  can  say  is  that  for  the 
present  I  am  unable  to  pay  it,  and  if  you  wish  for  me  to  renew 
my  note  I  will  willingly  do  so.  Please  write  to  Moise  Kahn, 
Petaluma,  to  ascertain  what  hopes  he  has  of  raising  money  for 
its  payment,  and  oblige.     Yours,  truly,  A.  de  Ord.* 

"  We  now  beg  to  notify  you  that,  unless  Mrs.  Ord  consents 
to  give  us  a  deed,  we  shall  commence  to  foreclose  on  the  1st  of 
February.  We  expect  therefore  to  hear  from  you  by  returu 
mail.  Yours,  truly, 

"  Lazard  Freres,  per  E.  J.  Le  Breton.'*  *  " 

To  this  letter  complainant  replied  on  January  31st,  as  fol- 
lows:— 

"Petaluma,  January  31,  1881. 

"il/e88?'«.  Lazard  Freres^  San  Francisco — Gents:  Yours  of 
the  28th  inst.  only  reached  me  this^evening.  On  account  of 
the  storm  which  prevaile<l  during  the  last  three  days  all  com- 
munication with  your  city  had  been  stopj)ed,  and  this  evening  is 
the  first  time  we  received  the  mail.  Mrs.  Ord,  I  have  no  doubt, 
will  be  very  glad  to  give  the  deed  for  the  consideration  of  a  few 
dollars,  that  !s  to  say,  the  amount  it  would  cost  you  to  foreclose* 
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I  will  write  to  her  to  this  effect  this  eveniug,  and  upon  return 
mail,  if  you  do  not  hear  from  [her],  then  go  ahead  and  fore- 
close. I  think  there  is  plenty  of  time  ahead.  If  I  am  not 
mistaken,  her  note  will  only  outlaw  by  the  middle  of  next 
month;  that  is  to  say,  by  middle  of  March.  By  agreeing  to 
the  about  request,  you  will  confer  a  favor  to 

"  Yours,  very  truly,  MoiSE  Kahst. 

"Say,  to  hear  from  her  until  the  8th  or  10th  of  March." 

On  the  same  day  complainant  wrote  to  Lazard  Freres  the 
letter  last  quoted,  to  wit,  January  31,  1881,  he  wrote  to  Mrs. 
On!,  on  the  back  of  the  letter  of  January  28th  he  had  received 
frott  them,  in  Spanish,  of  which  the  following  is  a  translation : — 

"Tery  Dear  Dona  Augustias:  I  have  just  received 
this  Utter  which  I  hasten  to  forward  to  vou.  I  do  not  think 
that  ^vas  the  way  to  write,  principally  with  sarcasm  respecting 
me.  1  have  written  to  Lazard  Freres  that  you  would  consent 
to  give  them  a  deed  to  the  i)roperties  for  what  it  would  cost  to 
foreclose  the  mortgage,  to  which  effect  you  should  write  them. 
I  also  wrote  to  them  to  wait,  and  I  have  no  doubt  they  will  do 
it.  So  that,  if  you  wish  to  obtain  a  few  hundred  dollars,  write 
to  them  immediately,  and  do  not  forget  to  do  so.  Caroline  with 
the  list  storm  took  cold,  and  is  now  in  bed.  Without  doubt 
Dothbg  serious. 

'I  remain  your  son,  who  loves  you,  M.  Kahn."  ',* 

On  the  4th  of  February,  Mrs.  Ord  wrote  Lazard  Freres  as 
folloNB: — 

"Santa  Barbara,  February  4,  188L 
"i£«8r«.  Lazard  Freres,  San  Francisco — Gentlemen:  I 
receivd  a  letter  from  Mr.  Moise  Kahn,  of  Petaluma,  witli 
your  fivor  to  him  of  the  28th  ulto.  enclosed.  I  am  at  present 
in  rediced  circumstances,  and  therefore  unable  to  redeem  the 
propery  I  mortgaged  to  A.  Weill.  I  will  most  willingly  give 
you  a  perfect  deed  of  said  property  if  you  will  give  me  the 
money  that  it  will  cost  you  to  foreclose  the  mortgage.  Thus 
I  will  jave  you  considerable  trouble,  and  it  will  greatly  oblige 
me.     Ibave  forgotten  to  let  you  know  that  part  of  block  217 
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of  the  towu  property,  and  other  small  pieces  adjoining,  are 
planted  in  grain  and  barley,  and  I  request  you  to  let  me  raise 
the  crop.  As  soon  as  you  desire,  I  will  be  ready  to  give  you 
the  deed.  Please  correspond  with  me  directly,  and  not  with 
Mr.  M.  Kahn  in  this  business,  and  oblige, 

"Yours,  truly,    Augustias  Oao,  per  Eebboca  Obd." 

A  copy  of  this  letter  was  also  indorsed  by  Rebecca  for  Mn. 
Ord  on  the  back  of  the  letter  of  January  .28th  from  Lazaxl 
Freres  to  complainant,  and  which  he  forwarded  to  Mrs.  Od 
with  his  letter  to  her  of  January  31st  indorsed  on  its  bsck. 
To  this  letter  from  Mrs.  Ord,  Lazard  Freres  replied,  on  Febru- 
ary 9th,  as  follows :  — 

"San  Francisco,  February  9,  ISl. 
"Ifra.  Augu&tias  dela  G.de  Ord,  Santa  Barbara — M^am  : 
We  beg  leave  to  own  receipt  of  your  favor  4th,  1881,  and  noted 
contents.  We  have  handed  the  papers  to  our  attorne'S,  and 
when  they  are  ready  we  shall  forward  them  to  you  fo*  signa- 
ture,'with  some  compensation  for  cost  of  foreclosure  sae.  We 
shall  not  be  severe  about  the  crop,  concerning  which  jou  make 
the  request.  Yours,  respectfully, 

"  Lazard  Freres,  per  E.  J.  Le  BRXToy." 

Accordingly,  the  San  Francisco  attorneys  of  Lazard  Ireres 
prepared  the  deed  of  February  24,  1881,  in  which  Mrs  Ord 
and  complainant  were  named  as  grantors,  and  Alexander  kVeill 
as  grantee,  and  which  deed  embraced  all  of  the  property  irbich 
Lazard  Freres,  through  Alexander  Weill,  held  as  securiy  for 
the  money  due  from  those  parties.  This  deed  Lazard  freres 
first  transmitted  to  complainant,  at  Petalunaa,  together  w;h  the 
following  letter: — 

"Banking  House  op  Lazard  Frekb, 
"San  Francisco,  February  24,  1181. 
'*7b  Iloise  Kahn,  Esq.,  Pdaluma— Drab,  Sir:  W  have 
caused  a  deed  to  be  made  out  from  Mrs,  Ord  and  yoi^lf  to 
our  Alexander  Weill,  with  the  dates  in  blank.  Ple^  sign 
the  same  before  a  notary  public,  and  see  that  the  i^ssary 
dates,  left  in  blank,  are  filled  out.     The  reason  we  ar^Dbliged 
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to  make  you  a  party  to  this  deed  is  that  you  are  mentioned  in 
the  defeasance  given  by  Alexander  Weill  at  the  time  that  the 
interest  in  the  Todos  Santos  Rancho  was  conveyed  by  absolute 
deed  to  him  by  Mrs.  Ord.  Please  return  the  enclosed  deed 
with  all  {)ossible  dispatch,  as  otherwise  we  shall  be  obliged  to 
commence  proceedings  in  foreclosure,  our  time  being  exceed- 
ingly short.  Very  truly  yours, 

"  Lazard  Freres,  {>er  E.  J.  Le  Breton." 

The  deed  was  signed  and  acknowledged  by  the  complainant, 
and  delivered  in  person  by  him  to  Le  Breton,  who  was,  at  that 
time,  in  the  employ  of  Lazard  Freres,  and  who,  as  will  have 
been  observed,  conducted  thq  correspondence  on  their  part.  Le 
Breton  thereupon  consulted  with  the  San  Francisco  attorneys 
of  the  firm  in  respect  to  the  amount  proper  to  pay  Mrs.  Ord 
under  their  promise  to  give  her  what  it  would  cost  to  foreclose, 
and,  the  sum  of  $200  being  fixed  upon,  that  sum,  together  with 
the  evidences  of  Mrs.  Ord's  indebtedness,  was  sent  by  Lazard 
Freres  to  their  attorney  in  Santa  Barbara,  who  paid  the  money 
to  Mrs.  Ord,  and  delivered  to  her  the  evidences  of  her  indebted- 
ness, whereupon  she  signed  and  acknowledged  the  deed,  and 
delivered  it  to  the  attorney  of  Lazard  Freres,  who  thereupon 
filed  it  for  record  in  the  county  where  the  property  is  situated, 
and  notified  Lazard  Freres  of  the  fact,  whereupon  they  deliv- 
ei^  up  to  complainant  the  evidences  of  his  indebtedness  to  the 
firm.  From  that  day  to  this,  so  far  as  apf)ears,  Lazard  Freres 
have  never  claimed,  demanded,  or  received  one  cent  from  Mrs. 
Ord  or  complainant,  or  held  any  evidence  of  indebtedness 
against  them,  or  either  of  them.  It  is  absurd  to  suppose  that 
those  experienced  bankers  would  have  delivered  up  the  evi- 
dences of  the  indebtedness,  then  amounting  to  over  $18,000, 
unless  the  debts  for  which  they  stood  were  paid ;  or  that,  when 
complainant  received  the  surrender  of  the  $5,000  note  he  had 
executed  to  them,  he  did  not  know  that  it  had  been  paid,  to- 
gether with  the  note  of  Mrs.  Ord,  by  the  conveyance  of  the 
property  to  Weill  for  Lazard  Freres.  At  the  time  of  the  exe- 
cution of  the  deed  of  date  February  24,  1881,  Lazard  Freres 
already  had  a  lien  upon  all  of  the  property  to  secure  the  then 
existing  indebtedness.    There  was  therefore  no  occasion  for 


522  Kahn  v.  Weill.  [Cir.  Ct. 

Opinion  of  the  Ooart — Roes,  J.  {^^7 9 

another  mortgage;  nor  did  they  want  the  land,  for  the  evi- 
dence is  abundant  that  they  had  been  urging  the  payment  of 
the  amounts  due,  and  that  the  complainant,  acting  for  Mrs. 
Ord,  had  been  making  every  effort  to  sell  the  property,  but 
without  success;  and  that  he  had  informed  Mrs.  Ord  that 
Lazard  Freres  wanted  the  money  due  them,  and  not  the  land, 
is  shown  by  the  testimony  of  Mrs.  Pechine,  in  which  she  says 
that  long  before  the  making  of  the  deed  of  date  February  24, 
1881,  complainant  had  so  told  her  mother,  and  thai  they  had 
talked  about  the  matter  several  times,  and  she  added:  ^'But 
when  we  gave  the  deed  of  the  property  to  Lazard  Freres 
[referring  to  the  deed  of  date  February  24,  1881]  we  never 
talked  about  it  any  more.  We  talked  about  it  long  ago  when 
we  were  in  hopes  c^f  regaining  the  property,  but  when  we  gave 
the  deed  we  considered  it  an  absolute  deed,  and  didn't  mention 
it  any  more."  The  fact  is,  as  is  clearly  shown  by  the  evidence, 
that  during  the  times  referred  to,  and  for  many  years  after  the 
making  of  the  deed  of  February  24,  1881,  real  estate  was 
greatly  depressed  in  Santa  Barbara  County,  and  there  was  little 
or  no  sale  for  it;  and  the  probability  is  that,  had  the  liens  held 
by  Lazard  Freres  been  foreclosed,  the  property  would  not  have 
brought  the  amount  of  the  judgment.  But  a  consummated 
judicial  sale  would  have  extinguished  the  liens,  and  vested  the 
absolute  title  to  the  property  in  the  purchaser.  Th6  deed  in 
question  was  made  to  take  the  place  of  such  sale,  for  an  addi<- 
tioual  consideration  paid  by  Lazard  Freres  to  Mrs.  Ord,  of  the 
estimated  cost  of  foreclosure,  at  the  suggestion  of  complainant 
himself,  made  in  his  letters  to  Lazard  Freres  and  Mrs.  Ord  of 
January  31,  1881,  and  freely  and  gladly  accepted  by  her,  as 
evidenced  not  only  by  her  letters  already  quoted,  but  by  her 
testimony  given  in  this  case,  as  well  as  by  that  of  her  daughter, 
Mrs.  Peciiine,  who  acted  for  her  throughout  the  correspondence 
and  interviews  relating  to  the  matter,  both  of  which  witnesses 
appear  to  have  testified  with  the  utmost  candor  and  truth,  and 
with  much  intelligence  as  well,  and  both  of  whom  say  that  the 
deed  in  question  was  intended  to  be  just  what  it  purports  to  be, 
a  deed  absolute.  And  that  such  was  also  the  clear  and  distinct 
understanding  of  complainant,  I  have  no  manner  of  doubt. 
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Any  other  conclusion  would  be  wholly  inconsistent  with  his 
own  letters,  and  with  t]ie  acts  of  all  the  parties  at  the  time  and 
subsequently.  It  is  not  pretended  that  Lazard  Freres  took 
frora  complainant  any  evidence  of  the  indebtedness  he  now 
claims  to  have  assumed  by  the  transaction  in  question,  or  that 
they  ever  afterwards  demanded  of  him  payment  of  one  dollar 
of  such  indebtedness,  or  that  he  ever  paid  one  dollar  of  it; 
yet  the  court  is  asked  to  believe  that  the  indebtedness  in  fact 
existed  by  express  agreement  of  the  parties,  and  that,  without 
demanding  payment  of  principal  or  interest,  Lazard  Freres 
stupidly  went  to  sleep  until  the  debt  had  become  barred  by  the 
statute  of  litnitatious.  This  I  cannot  accept  as  true.  I  am 
entirely  satisfied  that  the  deed  in  question  was  by  all  of  the 
parties  to  it  intended  to  be  exactly  what  it  purported  to  be,  a 
deed  absolute,  without  any  qualifications  or  conditions.  By  its 
execution  Mrs.  Ord  not  only  discharged  all  of  her  indebtedness 
to  Lazard  Freres,  and  received  $200  additional,  but  overpaid 
complainant  by  several  hundred  dollars,  according  to  his  esti- 
mate of  her  indebtedness  to  him,  and  by  several  thousand 
dollars,  according  to  her  estimate  of  it;  for  his  note  evidencing 
the  $5,000  he  received  frora  Lazard  Freres  was  thereby  j)aid 
and  discharged,  and  surrendered  to  him,  whereas  Mrs.  Ord's 
indebtedness  to  him,  according  to  his  own  claim,  was  but  a 
little  over  $4,500. 

Recurring  to  the  bill  which,  as  has  been  said,  is  verified  by 
the  oath  of  complainant,  it  is  seen  that  it  alleges,  in  substance, 
that  about  the  month  of  January,  1881,  Mrs.  Ord  being  in- 
debted to  Lazard  Freres  and  complainant,  and  her  indebtedness 
to  Lazard  Freres  being  then  about  to  become  barred  by  the 
statute  of  limitations  of  California,  the  said  Lazard  Freres 
moved  and  induced  complainant  to,  and  he  did  procure  Mrs. 
Ord  to  sell  all  of  her  said  property,  together  with  her  equity 
of  redemption  therein,  to  complainant,  with  the  understanding 
and  agreement  tliat  complainant  should  and  would  assume  the 
payment  of  the  entire  indebtedness  of  Mrs.  Ord  to  Lazard 
Freres,  and  join  her  in  the  conveyance  and  transfer  of  the 
whole  of  the  said  real  property,  including  the  said  Todos  Santos 
Eancho  property,  all  to  be  held  by  the  said  Lazard  Freres  as 


624  Kahn  v.  Weill.  [Cir.  Ct. 

Opiuion  of  the  Court — Bom,  J.  (^A7« 

security  for  the  payraeut  of  said  indebtedness  of  complainant  to 
them,  and  that  this  was  oonsentod  and  agreed' to  by  the  com- 
plainant and  Mrs.  Ord,  as  well  &s  Lazard  Freres;  and  that  the 
said  purchase  from  Mrs.  Ord  by  complainant  was  consummated 
on  the  24th  of  February,  1881,  and  her  said  indebtedness  as- 
sumed by  complainant,  and  that  complainant  joined  Mrs.  Ord 
in  the  transfer  of  all  of  said  property  to  Alexander  Weill,  as 
and  for  security  for  the  payment  of  the  said  indebtedness  of 
both  complainant  and  Mrs.  Ord,  amounting  at  that  time  to 
about  $18,870,  with  interest,  and  not  otherwise.  It  will  not 
be  necesfiary  to  decide  whether  the  agreement  thus  all^^ed 
would  be  valid  unless  evidenced  by  writing,  for  it  is  not  sup- 
ported by  proof  of  any  kind.  It  is  not  sustained  by  the  testi- 
mony of  the  complainant  himself,  and  is  wholly  inconsistent 
with  his  own  letters.  It  is  i>ositively  denied  by  Mrs.  Ord,  and 
by  David  Cahn,  at  the  time  a  member  of  the  firm  of  and 
manager  for  Lazard  Freres,  at  San  Francisco,  and  the  person 
with  whom  complainant  claims  to  have  carried  on  the  neiroti- 
ations.  So  far  from  Lazard  Freres  inducing  complainant  to 
procure  Mrs,  Ord  to  sell  the  property  in  question  to  him  upon 
the  understanding  that  he  would  assume  her  indebtedness,  and 
80  far  from  his  assuming  that  indebtedness,  as  the  bill  alleges, 
his  own  letters  show  that,  when  informed  by  Lazard  Freres 
that  the  indebtedness  must  be  paid,  or  they  would  be  compelled 
to  commence  suit  to  foreclose  the  liens,  unless  a  dee<l  was  given 
for  the  reason  that  the  debt  was  about  to  become  barred  by 
the  statute  of  limitations,  it  w^s  he  who  suggested  to  Lazard 
Freres  that  ]^rs.  Ord  would,  and  who  advised  her  to,  give  a 
deed  to  them  for  the  property,  if  they  would  pay  her  what  it 
would  cost  them  to  foreclose;  and  in  that  deed  to  liazard 
Freres  complainant  joined  as  a  grantor,  without  objection, 
when  expressly  informed  in  the  letter  transmitting  it  to  him 
for  execution  that  he  was  made  a  grantor  only  because  he  was 
*' mentioned  in  the  defeasance  given  by  Alexander  Weill  at  the 
time  that  the  interest  in  the  Todos  Santos  Rancho  was  conveyed 
by  absolute  deed  to  him  by  Mrs.  Ord.'' 

The  complainant  was  examined  as  a  witness,  first  at  Santa 
Barbara,  and  then  in  San  Francisco.     In  his  examiuation  in 
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San  Francisco  he  was  questioned,  among  other  things,  about 
the  letter  written  by  him  to  Mrs.  Ord  on  the  31st  of  January, 
1881,  on  the  back  of  that  received  by  him  from  Lazard  Freres, 
and  he  was  asked  by  his  counsel  if  he  had  written  a  second 
letter  the  same  day  to  Mrs.  Ord,  in  relation  to  the  same  matter, 
and  he  said  that  he  had.  Complainant's  counsel  then  called 
upon  the  opposite  counsel,  to  whom  had  been  given  by  Mrs. 
Pechine  and  Mrs.  Ord  all  the  letters  relating  to  the  controversy 
they  had  or  knew  anything  about,  to  produce  the  second  letter 
spoken  of;  and  the  counsel  replying  that  he  did  not  have  such 
a  letter,  and  never  before  h^ard  of  such  a  one,  the  complainant 
proceeded  to  testify  as  follows:  — 

"  The  contents  of  the  letter  was  that  I  also  said  that  by  this 
mail  I  wrote  to  you,  and  the  sum  and  substance  of  the  letter  is 
a  repetition  of  the  first  letter  just  mentioned,  with  the  following 
added  to  it,  in  Spanish,  and  it  is  very  clear  to  my  memory: 
*  Que  al  fin  y  al  acabo  tengo  el  deracho  de  redemir  estes  propri- 
edades  que  no  tengo  cuidado.'  I  recollect  I  wrote  something 
else.  These  gentlemen  don't  want  any  property;  all  they  want 
is  their  money." 

The  translation  given  of  the  Spanish  above  quoted  is:  "At 
all  events  I  have  the  right  of  redemption  of  those  properties; 
you  don't  need  to  fret  about  it."  There  are  many  reasons  why 
I  do  not  believe  this  testimony  of  complainant  in  regard  to  a 
"second  letter"  to  Mrs.  Ord,  on  the  31st  of  Jrnuary,  1881: 
(1)  If  he  had  secured  the  right  of  redemption,  and  wanted  to 
tell  Mrs,  Ord  at  all,  it  is  highly  improbable  that  he  would  not 
have  mentioned  the  fact  in  the  letter  which  he  undoubtedly  did 
write,  and  which  she  received,  and  which  has  been  produced  in 
evidence.  (2)  There  would  have  been  no  occasion  for  his 
repeating  in  a  second  letter,  on  the  same  day,  what  he  had  just 
written  in  the  first.  (3)  The  testimony  given  in  San  Francisco 
was  given  in  1887.  It  is  extremely  improbable  that  the  witness 
could  remember  the  precise  Spanish  words  used  by  him  more 
than  six  years  before,  especially  when,  in  his  testimony  given 
at  Santa  Barbara,  he  testified  to  but  one  letter,  and  did  not  then 
recollect  that,  on  the  31st  of  January,  1881,  he  had  written  the 
advice  to  Mrs.  Ord  upon  the  back  of  the  letter  that  he  had  ou 
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that  day  received  from  Lazard  Freres.  (4)  Mrs.  Pechine  testi- 
fies that  she  thinks  she  preserved  all  of  her  mother's  letters 
relating  to  business,  and  only  one  of  that  date  was  found,  and 
that  she  never,  to  her  recollection,  saw  the  second  letter  referred 
to.  To  the  sarae  effect  is  the  testimony  of  Mrs.  Ord,  (5)  The 
letter  of  Mrs.  Ord,  of  date  February  4,  1881,  written  upon  the 
suggestion  of  complainant  contained  in  his  letter  to  her  of  Janu- 
ary 31st,  written  on  the  back  of  the  letter  of  Lazard  Freres  to 
hira,  was  manifestly  carrying  out  the  suggestions  of  that  letter, 
and  makes  no  .allusion  to  the  matter  of  redemption  which  com- 
plainant claims  was  communicated  by  the  second  letter  spoken 
of  by  him.  (6)  Complainant's  letter  to  Lazard  Freres  on  the 
same  day,  referring  to  his  letter  to  Mrs.  Ord,  makes  no  refer- 
ence to  a  right  of  redemption.  (7)  The  testimony  given  by 
complainant  is  inconsistent  with  his  own  letters,  and  with  the 
averments  of  the  bill,  sworn  to  by  him,  as  already  pointed  out. 
(8)  The  new  matter  claimed  to  have  been  embraced  by  the 
second  letter  spoken  of  is  not  shown  to  have  been  true,  but  the 
contrary. 

In  his  testimony  complainant  details  the  agreement  he  claims 
to  have*  had  with  David  Calm  prior  to  the  making  of  the  deed 
of  date  February  24,  1881,  respecting  the  property.  Tiie  sub- 
stance of  the  agreement,  as  stated  by  him,  is  that  Mrs.  Ord  was 
to  be  induced  to  execute  the  deed  conveying  the  property  to 
"Weill,  instead  of  submitting  to  a  foreclosure,  thereby  canceling 
her  indebtedness  and  receiving  in  money  the  estimated  cost  of 
foreclosure,  and  Weill  was  to  hold  the  title  so  conveved  for  the 
benefit  of  complainant,  who  was  to  be  "carried  [by  Lazard 
Freres]  at  a  reduced  rate  of  interest  for  a  year  or  two,"  and 
allowed  to  redeem  the  property  by  paying  the  amount  of  the 
indebtedness  existing  at  the  time  of  the  execution  of  the  deed, 
with  interest  at  a  reduced  rate,  and  costs  subsequently  incurred 
in  caring  for  the  property.  If  such  an  agreement  had  been  iu 
.fact  made,  I  am  unable  to  understand  by  what  legal  process  the 
property  of  Mrs.  Ord  could  be  thus  vested  in  complainant.  It 
is  not  pretended  that  up  to  the  time  of  the  execution  of  the 
deed  of  date  February  24,  1881,  complainant  had  any  interest 
in  any  of  the  property  in  controversy,  except  the  Todos  Santos 
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Kancho,  and  thai  he  had  no  interest  of  any  nature  in  that 
rancho  I  think  has  already  been  shown.     There  is  no  rule  of 
law  of  which  I  have  any*  knowledge  under  which  such  an 
arrangement  as  is  stated  by  complainant  could  be  made  to  oper- 
ate to  vest  Mrs.  Ord's  title  in  him.     Besides,  a  party  who  comes 
into  a  court  of  equity  must  do  so  with  clean  hands.     That,  so 
far  as  Mrs.  Ord  is  concerned,  the  deed  of  date  February  24, 
1881,  was  intended  as  an  absolute  conveyance  of  all  her  right, 
title,  and  interest  in  all  of  the  property,  is  undisputed,  even  by 
the  complainant  himself.     Indeed,  his  case  is  based  upon  that 
theory;  and  yet,  while  acting  as  the  trusted  agent  of  that  lady, 
who  was  his  mother-in-law  and  an  aged  woman,  he  claims  to 
have  made  such  an  arrangement  with  the  manager  of  Lazard 
Freres  as  that  he  could  thereby  acquire  her  pro{)erty,  in  four 
pieces,  of  which  it  is  not  pretended  he  then  had  any  interest, 
by  subsequently  paying  the  amount  of  the  indebtedness  at  a 
reduced  rate  of  interest.     Such  an  arrangement,  if  it  had  been 
made,  would  have  been  unconscionable  in  the  extreme,  and  such 
as  no  court  of  equity  ought  to  enforce  in  favor  of  the  party 
making  it.     But  the  testimony  of  comphlinant  in  regard  to  the 
agreement  is  not  only  inconsistent  with  his  letters,  but  it  is  posi- 
tively denied  by  David  Cahn,  who  explicitly  states  in  his  testi- 
mony that  he  never  made  any  agreement  with  complainant  by 
which  he  was  to  assume  the  indebtedness  of  Mrs.  Ord  and  him- 
self theretofore  existing,  or  by  which  the  deed  in  question  was 
to  be  considered  other  than  what  it  purported  to  be,  a  deed  abso- 
lute, or  by  which  complainant  was  to  be  entitled  to  redeem  the 
property  under  any  circumstances  or  conditions;  and  complain- 
ant's testimony  is,  in  many  respects,  also  at  variance  with  that 
of  various  other  witnesses,  and  upon  the  vital  points  in  the  case, 
is  in  itself  highly  improbable.     The  conduct  of  the  parties  subse- 
quent to  the  execution  of  the  deed  of  F^^bruary  24,  1881,  was 
not  inconsistent  with  the  absolute  ownei'ship  of  the  property  by 
Weill,  who,  as  has  been  stated,  stood  in  the  place  of  Lazard 
Freres.     There  is  no  doubt  that  they  preferred  the  money  to 
the  land,  not  only  at  the  time  they  took  the  deed  in  question, 
but  for  many  years  after;  and  through  David  Cahn  gave  com- 
plainant the  privilege  of  selling  it,  and  retaining  what  he  could 
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get  over  and  above  what  it  had  cost  them,  with  interest  and 
expenses.  During  all  of  this  time  the  relations  of  the  parties 
continued  intimate,  and  comp]ainat\|;  made  every  effort  to  sell 
the  property,  but  without  success.  At  times  Lazard  Freres 
were  willing  and  anxious  to  take  less  than  the  pro|>erty  had 
cost  them,  with  interest  and  expenses.  In  July,  1885,  when 
the  amount  had  reached  over  $31,000,  David  Cahn  told  com- 
plainant they  would  take  $28,000;  and  in  July,  1886,  when 
the  amount  exceeded  $35,000,  he  told  him  they  would  take 
$30,000;  but  complainant  was  unable  to  effect  sales.  During 
this  time,  covering  a  period  of  over  five  years,  many  interviews 
occurred,  and  many  letters  passed  between  the  parties.  In  this 
correspondence  I  have  obsecve<l  no  letter  from  complainant  in 
which  he  asserted  or  assumed  that  any  of  the  projjerty  belonged 
to  him.  Only  one  letter  during  those  years  aasumed  the  exist- 
ence of  an  indebtedness  from  him  to  Lazard  Freres.  That^ 
letter  was  written  on  the  24th  of  July,  1885,  more  than  four 
years  after  he  claims  to  have  assumed  towards  Lazard  Freres, 
by  a  verbal  agreement,  the  position  of  debtor.  This  letter 
requests  Lazard  Freres  to  send  him  "a  memorandum  of  what 
I  owe,''  adding,  "I  will  be  entirely  guided  by  what  I  owe,"  etc. 
This  letter  was  answer  by  Altschul,  one  of  the  firm's  account- 
ants, in  which  it  is  said,  '*  Your  account  will  be  sent  shortly." 
Altschul  testifies  that  he  knew  nothing  about  the  understanding 
between  David  Cahn  and  complainant,  and  David  Cahn  testifies 
that  he  never  saw  the  letter.  The  adoption  by  Altschul  of  the 
language  of  the  letter  he  was  answering,  and  using  the  term 
"your"  instead  of  "the,"  should  not,  as  justly  observed  by 
counsel,  be  accorded  much  significance.  But  this  very  letter  of 
Altschul  to  complainant  enclosed  a  copy  of  a  letter  written  by 
Eugene  Meyer,  as  attorney  in  fact  for  Weill,  to  a  person  who 
was  supposed  to  be  a  tenant  of  Mrs.  Hartnell,  who  had  a  life- 
estate  in  the  Todos  Santos  Raucho,  proposing  to  rent  the  rancho 
to  him,  and  complainant's  attention  is  called  by  this  letter  to 
"the  party  now  on  Mr.  Weill's  property,"  and  complainant  is 
therein  requested  to^"  take  no  stejis  which  will  conflict  with  our 
direct  instructions  to  that  gentleman."  In  several  letters  from 
Lazard  Freres  to  complainant  they  speak  of  the  property  as  be- 
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longing  to  Weill  or  themselves.  In  a  letter  of  0(!tober  11, 1881, 
after  asking  complainant's  opinion  as  to  "the  lowest  fignres  we 
shonld  accept  for  the  Todos  Santos  Rancho,''  they  say :  "  Let  iis 
see  if  they  agree  with  ours,  and  if  not,  we  will  have  to  consult  our 
friends  at  Santa  Barbara,  and  accept  what  the  ranch  is  worth." 
In  one  bearing  date  November  15,  1881,  they  mention  certain 
persons  who  had  applied  to  purchase  "  the  Tmlos  Santos  Rancho 
owned   by   us."     In   one  to  complainant,  dated  •  Decern  Ik.' r  9, 

1884,  they  refer  to  him  a  letter  from  Judge  Fernald,  proposing 
to  fence  the  State  Street  lot,  and  ask  complainant's  "opinion 
of  this  matter,  as  far  as  the  fencing  of  Weill's  property  is  con- 
cerned," and  ask  that  he  "excuse  the  trouble  given."  In  a 
letter  from  complainant  to  Eugene  Meyer,  dated  September  12, 

1885,  he  sends  a  map  of  the  Todos  Santos  Rancho,  and  says: 
"I  fervently  ho})e  that  you  will  be  able  to  effect  an  advan- 
tageous sale  of  the  lands."  In  a  letter  of  date  December  1, 
1885,  he  says,  referring  to  the  State  Street  lot:  "Although 
you  do  not  say  anything  about  the  lot  on  State  Street,  ....  if 
yon  do  sell,  I  ho])e  you  will  receive  a  good  round  price  for  it." 
These  letters  are  inconsistent  with  the  contention  of  complain- 
ant in  the  present  case,  but  they  are  consistent  with  what  I 
think  the  case  clearly  shows  throughout,  that  Lazard  Freres 
were  anxious  to  get  the  money  they  had  invested  in  the  prop- 
erty out  of  it,  and  that,  because  of  their  unfamiliarity  with  the 
land,  and  their  friendly  relations  with  complainant,  which  then 
continued  to  exist,  and  because  of  the  privilege  they  had 
accorded  liim  of  selling  the  property  in  order  that  he  might 
make  something  out  of  it  if  he  could,  they  felt  justified  in  ask- 
ing him  for  his  views  in  reH]>ect  to  it. 

It  is  urged  that  the  books  of  Lazard  Freres  show  that  the 
indebtedness  continued  to  exist  against  complainant  after  the 
execution  of  the  deed  of  February  24,  1881.  At  the  time  of 
the  execution  of  that  deed,  and  for  more  than  a  year  before,  the 
indebtedness  of  Mrs.  Ord  and  of  complainant  was  carried  upon 
the  books  of  the  firm  under  the  head  "Ord-Kahn,"  as  the  most 
convenient  method  of  keeping  an  account  of  the  moneys  loaned 
and  advanced  to  those  parties;  but,  manifestly,  that  circumstance 
did  not  change  the  character  of  the  indebtedness,  which  waaevi- 
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denned  by  the  promissory  notes  of  Mrs.  Ord  and  complainant 
which  Lazard  Freres  still  held,  to  an  open  account  against  them. 
When  the  indebtedness  was  paid  by  the  conveyance  of  the  prop- 
erty by  the  deed  of  date  February  24, 1881,  all  written  evidence 
held  by  Lazard  Freres  against  Mrs.  Ord  and  complainant  was 
canceled  and  surrendered  to  them,  but  the  fact  of  the  payment 
was  not  entered  in  the  books  under  the  account  headed  "Onl- 
Kahn."  Whether  or  not  correct  book-keeping  required  such 
entry,  or  whether,  as  is  claimed,  the  account  was  properly  kept 
open  as  an  account  against  tl»e  property,  to  show  its  cost,  and  in 
which  to  make  future  entries  of  costs  and  expenses  |)aid  on 
account  of  it,  I  do  not  know.  But  certain  it  is  that  the  account 
headed  "Ord-Kahn"  was  never,  after  the  execution  of  the  deed 
in  question,  regarded  by  any  one  connected  with  the  ma^agl^- 
ment  of  the  bank  &s  an  accouut  against  Mrs.  Ord  and  complain- 
ant, or  either  of  them,  nor  treated  as  such.  No  money  was  ever 
demanded  or  received  of  them,  or  either  of  them,  thereon,  nor 
could  have  been,  for  the  simple  reason  that  the  indebtedness 
had  been  wiped  out  by  the  sale  and  conveyance  of  the  pro|)erty. 
Besides,  some  of  the  entries  made  in  the  accouut  after  the  exe- 
cution of  the  deed  exclude  the  idea  that  it  was  kept  alive  against 
Mrs.  Ord  and  complainant,  or  either  of  them,  but  are  consistent 
with  the  claim  that  it  was  continued  as  an  account  showing  the 
cost  to  the  bank  of  the  property.  Certain  it  is,  also,  that  if  the 
account  showed  an  existing  indebtedness  against  complainant,  it 
showed  precisely  the  same  thing  in  respect  to  Mrs.  Ord ;  and 
that  would  prove  too  much  for  complainant's  case,  which  con- 
cedes that  Mrs.  Ord's  indebtedness  was  paid  by  the  conveyance 
in  question  and  his  assumption  of  the  debt.  It  is  incredible 
that  any  sane  bankers  would  have  allowed  so  large  a  debt  to 
stand  until  it  was  barred  over  and  over  again  by  the  statute  of 
limitations,  and  that,  too,  without  even  ever  demanding  pay- 
ment of  interest  or  principal;  and  it  is  asking  too  much  of  a 
court  to  believe  that  the  complainant  ever  understood  that 
Lazard  Freres  would  permit  him  to  owe  them  so  many  thou- 
sand dollars  without  a  scratch  of  his  pen  to  show  for  it,  and 
without  ever  calling  upon  him  for  interest  or  principal  during 
all  the  years  that  have  since  elapsed.     I  think  the  case  is  with- 
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out  any  merit  on  ooraplainant^s  part,  and,  accordingly,  there  will 
be  a  decree  dismissing  the  bill,  and  awarding  cross-complainant 
the  relief  demanded  in  the  cross-bill ,  with  costs. 


In  Re  Chunq  Toy  Ho,  on  Ha.be as  Corpus. 
In  Re  Wong  Choy  Sin,  on  Habeas  Corpus. 

DiSTSICT  COUBT,  DiSTBICT  OF  OsBOON. 

May  23,  1890.  ^ 

1.  WiFB  AMD  Children  of  Chinsse  Msbchant.  —The  wife  and  children  of  a  Chi- 
nese merchant,  who  is  entitled  under  article  2  of  the  treaty  of  1880,  and  section 
6  of  the  act  of  1884,  to  come  within  and  dwell  in  the  United  States,  are  entitled 
to  come  into  the  country  with  him  or  after  him,  as  such  wife  and  children, 
without  the  certificate  presented  in  said  section  6. 

Before  Deady,  District  Judge. 
Mr,  Paul  R,  Deady ^  for  petitioner. 
Mr,  Franklin  P.  Maya,  for  United  States. 

Deady,  J.  These  two  cases  were  heard  together.  The  peti- 
tioners are  the  wife  and  child  of  Wong  Ham,  a  well-known  Chi- 
nese merchant,  resident  in  Portland,  Or.,  for  some  years  past. 

A  short  time  since  he  visited  China,  and  returned  here  on 
the  American  bark  Coloma,  bringing  with  him  the  petitioners, 
who  had  never  been  in  the  United  States.  Here  Wong  Ham, 
being  provided  with  the  certificate  required  by  section  6  of  the 
act  of  July  6,  1884  (23  Stats.  116),  was  allowed  to  land.  But 
the  petitioners,  having  no  such  certificate,  their  right  to  land 
was  denied  by  the  collector. 

They  then  sued  out  writs  of  habeas  corpus  directed  to  the 
roaster  of  the  Coloma,  who  made  return,  admitting  the  facts 
stated  in  the  petition  and  the  detention,  and  stating  the  cause 
thereof  to  be  the  refusal  of  the  collector  to  allow  the  petitioners 
to  land. 

The  district  attorney  was  allowed  to  intervene  on  behalf  of 
the  United  States,  and  the  cases  were  beard  on  the  facts  stated 
in  the  respective  petitions. 
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The  action  of  the  collector  in  refusing  to  allow  the  i>etitiouers 
to  land  was  based  on  a  decision  of  the  treasury  department  of 
Aiijrust  19,  1889  (Trt-as.  Doc.  409),  in  which  it  was  said  that 
the  wife  of  a  Chinese  merchant  who  has  never  been  in  the 
United  States  cannot  l>e  allowe<l  to  enter  the  United  States, 
M'ith  or  without  her  husband,  otherwise  than  upon  the  produc- 
tion of  the  certificate  required  by  section  6  of  the  act  of  July  5, 
1884.  By  the  treaty  with  China  of  November  17,  1880  (22 
Stat>-.  827),  it  is  provided  that:  — 

"Chinese  subjects,  whether  proceeding  to  the  United  States  as 
teachers,  students,  merchants,  or  from  curiosity,  together  with 
their  body  and  household  servant*^,  and  Chinese  laborers  who 
are  now  in  the  United  States,  shall  be  allowed  to  come  and  go 
of  their  own  free  will  and  accord,  and  shall  be  accorded  all  the 
rights,  privileges,  immunities,  and  exemptions  which  areaoconled 
to  the  citizens  and  subjects  of  the  most  favored  nation." 

By  section  6  of  the  act  of  July  5,  1884  (23  Stats.  116),  pro- 
fessedly passed  "to  execute"  the  stipulations  of  this  treaty,  a 
certain  certificate  is  required  for  the  admission  into  the  United 
States  of  "every  Chinese  person,"  other  than  a  laborer,  who 
may  be  entitled  by  said  treaty  to  such  admission. 

Then  came  the  act  of  October  1,  1888  (25  Stats.  504),  by 
which  the  coming  or  return  of  Chinese  laborers  to  the  United 
States  is  absolutely  forbidden. 

Tlie  manifiest  purpose  of  this  legislation  is  to  exclude  Chi- 
uese  laborers  from  coming  or  returning  to  the  United  States. 
The  other  classes — "teacher,  student,  and  merchant" — are  not 
required  to  have  certificates  before  they  can  be  admitted  into 
the  country,  because  their  admission  is  intended  to  l)e  restraine<l 
or  limited,  but  to  prevent  laborers  from  being  admitted  under 
the  guise  or  in  the  character  of  such  classes. 

There  is  no  limitation  on  the  rischt  of  these  classes  to  come 
within  and  dwell  in  the  United  States.  The  statute  only  re- 
quires  that  such  a  person  shall  furnish  the  prescribed  evidence 
that  he  belongs  to  one  of  these  favored  classes,  when  he  may 
come  and  go  at  pleasure. 

The  admi.-siou  of  the  petitioners  is  not  within  the  mischief 
that  the  exclusion  act  was  intended  to  remedy.     They  are  both 
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females,  the  child  being  about  eight  years  of  age.  It  is  common 
knowle<lge,  that  Chinese  women  are  not  laborers.  The  station 
in  life  of  the  petitioners,  being  the  wife  and  child  of  a  merchant, 
also  shows  they  do  not  belong  to  the  laboring  class. 

The  petitioners  are  not  within  the  purview  of  the  exclusion 
act  of  1888,  which  is  confined  to  laborers.  Do  they  come 
within  that  of  section  6  of  the  act  of  1884,  which  requires 
"every  Chinese  person,"  other  than  a  laborer,  to  procure  from 
his  own  government  the  certificate  required  by  said  section, 
before  he  can  be  admitted  into  the  United  States? 

Confessedly  the  petitioners  are  "Chinese  persons,"  and  are 
therefore  within  the  letter  of  the  statute.  But  in  my  judgment 
they  are  not  the  "persons"  contemplated  by  Congress  in  the 
passage  of  the  act. 

Chinese  women  are  not  teachers,  students,  or  merchants,  and 
therefore  they  cannot,  as  such,  obtain  the  certificate  necessary 
to  show  they  belong  to  the  favored  class.  But  as  the  wives 
and  children  of  "teachers,  students,  and  merchants,"  they  do 
in  fact  belong  to  such  class;  and  the  proof  of  such  relation  with 
a  person  of  this  class,  entitled  to  admissiou,  is  plenary  evidence 
of  such  fact. 

It  ought  not  to  be  lightly  or  without  cogent  reason  concluded, 
that  Congress,  in  the  passage  of  the  act  of  1884,  professedly 
"to  execute"  the  treaty  of  1880,  really  intended  to  limit  or 
restrain  its  operation  in  this  respect.  The  treaty  (Art.  2) 
declares  that  a  Chinese  merchant  may  bring  his  "  body  and 
household  servants"  with  him  into  the  country,  and  they 
"shall  be  accorded  all  the  rights,  privileges,  immunities,  and 
exemptions  which  are  accorded  to  the  citizens  and  subjects  of 
the  most  favored  nations." 

It  is  impossible  to  believe  that  parties  to  this  treaty,  which 
permits  the  servants  of  a  merchant  to  enter  the  country  with 
him,  ever  contemplated  the  exclusion  of  his  wife  and  children. 
And  the  reason  why  they  are  not  expressly  mentioned  as  entitled 
to  such  admission  is  found  in  the  fact  that  the  domicile  of  the 
wife  and  children  is  that  of  the  husband  and  father;  and  that 
the  concessions  to  the  merchant  of  the  right  to  enter  the  Unitcil 
States  and  dwell  therein  at   pleasure,  fairly  construed^  does 
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include  his  wife  and  minor  children;  particularly  when  it  is 
remembered  that  such  concession  is  accompanied  with  a  decla- 
ration to  the  effect  that  in  such  entry  and  sojourn  in  the  country, 
he  shall  be  entitled  to  all  the  rights  and  privileges  of  a  subject 
of  Great  Britain  or  a  citizen  of  France. 

There  is  nothing  in  the  act  of  1884  that  indicates  an  intention 
on  the  part  of  Conj^ress  to  limit  or  restrain  the  privileges  con- 
ceded to  Chinese  merchants  by  this  article  of  the  treaty.  It 
only  adds  a  rule  or  measure  of  evidence  by  which  the  fact  of 
being  such  merchants  may  be  conclusively  established. 

In  the  Matter  of  Tung  Yeong,  11  Sawy.  620,  Judge  Hoffman 
held  that  the  minor  children  of  Chinese  merchants  were  entitled 
to  admission  into  the  country,  either  with  the  father,  or  on  being 
sent  for  by  him,  on  the  ground  that  they  were  not  laborers,  and 
said :  '^  It  is  not  without  satisfaction  that  I  found  there  was  no 
requirement  of  the  law  which  would  oblige  me  to  deny  to  a 
parent  the  custody  of  his  child,  and  to  send  the  latter  back 
across  the  ocean  from  which  he  came." 

It  is  true,  this  decision  was  made  in  February,  1884,  while 
the  act  requiring  the  production  of  a  certificate  from  "every 
Chinese  person"  seeking  to  enter  the  United  States  was  not 
passed  until  July  5,  1884,  and  therefore  it  is  not  authority  on 
the  question  of  whether  the  words,  "every  Chinese  person,"  in 
section  6  of  the  act,  are  limited  to  teachers,  students,  and  mer- 
chants, and  do  not  include  their  wives  and  children.  But  it  is 
direct  authority  in  favor  of  the  conclusion  that  the  children  of 
a  Chinese  merchant,  under  article  2  of  the  treaty  of  1880,  are 
entitled  to  admission  into  the  United  States  with  their  father 
or  after  him;  and  if  a  child,  why  not  his  wife? 

My  conclusion  is,  that  under  the  treaty  and  statute  taken 
together,  a  Chinese  merchant,  who  is  entitled  to  come  into  and 
dwell  in  the  United  States,  is  thereby  entitled  to  bring  with  him 
and  have  with  him,  his  wife  and  children.  The  company  of 
the  one  and  the  care  and  custody  of  the  other  are  his  by  natural 
right,  and  he  ought  not  to  be  deprived  of  either,  unless  the  iuten- 
tion  of  Congress  to  do  so  is  clear  and  unmistakable. 

The  petitioners  are  illegally  restrained  of  their  liberty  and 
are  entitled  to  be  discharged  from  custody,  and  it  is  so  ordered. 
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L  PxTBLic  Laicdb — Gbamt  to  Railboad  Company. — The  congressional  acts  of 
18  j2  aiid  l>ti4,  granting  aid  to  tilt  Central  Pacific  Railroad  Company  in  tlie  con- 
struction of  a  railroad  and  telegraph  line  to  the  Pacific  Ocean,  etc.,  operated  as 
a  preHent  grant  of  laud  to  the  railroad  company,  upon  conditiuus  salmcquent, 
wliich  could  only  be  defeated  by  breach  of  conditions,  and  direstiture  of  title 
tlieronpon,  by  projier  proceedings  on  behalf  of  the  United  States. 

2.  Idbm— Lands  Gbanted.  —  The  landn  granted  were  the  oild-nuniben'd  sections 

within  twtnty  miles  of  the  line  of  the  road,  snch  as  were  public  landn  at  the 
date  of  tlie  act.  not  sold,  reserved,  or  otherwise  disposed  of  by  the  United 
States,  and  such  odd-numbered  sections  within  the  same  limittt  as  were  public 
lands,  to  which  a  pre-emption  or  homestead  claim  had  not  attached  at  the  time 
the  line  of  the  road  was  definitely  fixed. 

3.  Idex  —  CoNOLDBiYENBSs  OP  Gbant.  —  No  right  other  than  tliat  of  the  railroad 

company  could  be  acquired  or  initiated  in  any  of  said  odd  sections  of  land,  after 
the  filing  in  the  local  land  office  of  the  district,  on  January  30,  184)5,  of  the 
order  of  withdrawal  provided  for  in  section  7  of  the  act  of  July  1.  ISG'i. 

4.  Idem— Filing  Map  of  Roitte.  — The  filing  of  the  map  of  the  general  route, 

and  tiie  withdrawal  thereupon,  protected  the  lands  against  the  acquinitiou  of  any 
other  right  by  any  other  parties  until  the  line  should  become  "definitely  fixed." 
when  tlie  grant  became  specific  by  attaching  itself  to  every  odd  section  within 
the  prescribed  limits. 

5.  Idem  — State  SsLEtTnoNS  of  Lieu  Lands.  —  State  seleclions  of  lien  lands  for 

school  pur]X)sts  made  upon  lands  unsuryeyed  by  the  United  States  are  utterly  void. 

6.  Idem.  — All  the  state  selections  shown  in  the  bill  being  upon  lands  uuKurveyed 

by  the  United  States  at  the  date  of  selection,  in  townships  2  south,  1  east,  and 
S  south,  3  east,  Mt.  Diablo  B.  and  M.,  >vere  therefore  void. 

7.  Idem— What  ahe  Surveyed  Lands.  —  Lands  are  not  surveyed  lands  by  the 

United  States  until  a  certified  copy  of  the  official  plat  of  survey  has  been  filed 
in  the  local  land  office. 

8.  Idem— State  Sei£CT10N8  — Validity. —The  state  selections  in  question  were 

also  void,  for  the  reason  that  the  act  of  1853,  under  which  these  selections  were 
made,  excepted  from  sel<ction  by  the  state  in  lien  of  school  sections  lost, 
"lands  reserved  by  competent  authority,"  and  "lands  cUimicd  under  any 
foreign  giant  or  title,"  and  "mineral  lands." 

9.  Idem — Pbiobfty  of  GnAirr. — No  right  of  any  kind  had  attached  to  these  lands 

when  they  were  withdrawn  for  the  purposes  of  the  railroad  grant  on  Januaiy 
30,  1865,  tliat,  under  the  recent  decision  of  the  United  States  BU])rcme  court,  in 
XJnUed  SUtt^s  V.  McLaughlin^  could  prevent  that  grant  from  attaching.  It  was, 
therefore,  the  first  grant  to  attach,  and  by  performance  of  the  conditions  sub- 
sequent, the  title  of  the  company  became  absolute. 

10.  Idem—  Lands  Excepted  fbom  Confibmation.  —  The  selections  in  question  were 
excepted  from  confirmation  by  the  act  of  1866 ;  but  had  it  been  otherwise,  it  was 
not  in  the  power  of  Congress  at  that  time  to  divest  the  right  of  the  company. 

11.  Idem  — Confibmatoby  Act  of  Mabch  1,  1877— Effect.— The  act  of  March  1, 
1877  (19  Stats.  267),  for  like  reasons,  cannot  aiSSsct  the  rights  of  the  railroad 
company.  At  the  date  of  this  confirmatory  act,  seven  years  after  the  title  of 
this  company  became  perfect,  the  United  States  had  no  interest  whatever  in  the 
land  upon  which  the  act  oould  operate. 
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12.  Idem  ~ Sale  to  Third  Pebsoxs — Notice.  —  Parties  purchasing  under  state 
locations  in  township  2  south,  1  east,  since  June  10,  1865,  had  official  recoid 
notice  of  the  rigiit  of  the  railroad  company;  for  the  map  fiK'd  in  the  office  of 
tho  rcj^'ister  of  the  local  land  office  had  distinctly  indorsed  upon  it  in  red  ink 
tlie  following,  vi2.:  "  The  odd-numbered  soctionti  on  this  plat  are  grantt.'d  to  the 
Western  Pacific  Railroad." 

13.  Limitation  of  Actions— Rihwino  of  the  Statute. — The  statute  of  limit- 
ations dot-s  not  run  against  the  United  Staffs  ;  and  the  canse  of  action  here  was 
not  Htale,  tlie  company  having  l>oen,  from  the  firdt,  active  in  pursuing  its  right 
Ik- fore  the  department  of  the  interior. 

14.  United  States  CoNTRAcrs  Kelatino  to  Public  Lands— Actions. — The  gov- 
eruinent  is  not  without  interest  in  this  action,  b«?ing  responsible  to  the  company 
for  the  land  or  its  full  value,  by  reason  of  the  statutory  grunt  and  contract  in 
tlio  congressional  acts  of  1862  and  18(i4. 

15.  PirnLic  Lands  — Mexican  Grant.— The  Mexican  grant  called  Las  Pocitaa  was 
a  float — a  grant  of  two  leagues  within  exterior  boundari<'8  embracing  t-en  or 
more  l(-agues,  wliioh  two  leagues  so  granted  were  confirmed  and  paten tcnl  to  the 
cluiniaiits,  and  the  odd-numbered  sections  outside  of  the  two  leagues  granted 
and  conlirmtd,  but  inside  of  the  exterior  boundaries,  passi^l  to  the  milroad 
company. 

16.  Idk:)!.  — The  prior  decision,  in  Nnthall  v.  Sanger^  92  U.  S.  761,  by  the  United 
Sfatt  8  Hui)ren)e  court,  materially  limited  in  its  operation  by  the  recent  decision 
in  UiiiU'd  Slates  v.  McLaughlin, 

Before  Field,  Circuit  Justice,  and  Sawyer,  Circuit  Judge. 

Mr.  Benjamin  Harris  Breimter,  U.  S.  Attorney-General,  J/r. 

S.  G.  Illlborny  U.  S.  District  Attorney,  Messrs.  Sharper,  Parker  <k 

Watenuau,  and  Mr,  J,  W.  Harding,  of  counsel,  for  complainant. 

J/y.  //.  F,  Crane,  Mr.  Mich.  3TuUaif\y,  Mr.  L.  D.  Lailmery 
Mr.  TJios.  D.  Carnealy  Messrs.  liotlischild  &  Baainy  and  Mr.  J, 
C.  Martin,  for  respondents. 

I>v  the  Court,  Sawyer,  Circuit  Judi^e.  This  is  a  bill  in 
equity,  filed  by  tlie  attorney-general  on  behalf  of  tlie  Unitwl 
States,  at  the  recjuest  of  the  secretary  of  the  interior,  to  obtain 
a  decree  of  the  court  vaeatlng  and  annulling  the  listing  over  to  the 
state  of  certain  lands  selected  bv  the  state,  in  lieu  of  sections  16 
and  *i<>,  as  was  supposed,  in  pursuance  of  the  act  of  Congress 
on  the  subject,  adjudging  such  listing  to  l)e  unauthorized  and 
void,  annulling  and  vacating  the  patents  issued  to  purcluisers  b\f 
the  state,  after  such  selecting  and  listing,  and  decreeing  that  no 
title  to  the  lands  passed  thereby  to  the  patentees.  The  grounds 
of  the  bill  are,  that  the  listing  over  to  the  state  wjts  by  mistake 
and  without  authority  of  law,  the  lauds  having  been  granted 
to  the  Central  Pacific  Railroad  Company  before  any  right  could 
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have  attached  in  favor  of  the  state,  and  were,  therefore,  not  sub- 
ject to  selection  by  the  state  under  the  said  acts.  After  a  con- 
test continued  for  many  years,  the  secretary  of  the  interior  has 
finally  decided  that  the  lands  in  question  belong  to  the  railroad 
company,  and  that  it  is  entitled  to  a  patent;  that  they  were 
listed  to  the  state  by  mistake,  without  authority  of  law,  and 
that  the  listing  is  void.  But  the  department  refuses  to  compli- 
cate matters  by  issuing  patents.  According  to  the  view  of  the 
secretary  of  the  interior,  the  United  States  are  under  obligation 
to  convey  a  clear  title  to  the  railroad  company,  and  they  are 
unable  to  do  so  by  reason  of  the  mistake  of  the  officers  of  the 
government,  in  unlawfully  listing  the  lands  to  the  state;  and, 
consequently,  that  it  is  tlie  duty  of  the  government  to  have  tiie 
prior  listing  to  the  state  annulled,  and  tiie  patents  issued  thereou 
declareil  to  be  unauthorized  and  void  by  a  decree  of  the  court, 
before  issuing  patents  to  the  party  entitled.  For  these  reasons, 
and  upon  these  grounds,  this  bill  has  been  filed  by  the  attorney- 
general,  at  the  request  of  the  secretary  of  the  interior. 

The  lands  in  question  are  odd  sections,  lying  within  the 
twenty-mile  limit  of  the  grant  of  lands  made  to  the  Central 
Pacific  Railroad  Company,  to  aid  in  the  construction  of  its 
road,  by  the  act  of  Congress  of  July  1,  1862,  and  the  act  of 
1864  amending  said  act.  (12  Stats.  492,  sec.  3,  and  13  Stats. 
358,  sec.  4.)  Part  of  the  lauds  lie  in  township  3  south,  ranjre 
3  east,  Mt.  Diablo  base  and  meridian,  and  a  part  in  township  2 
south,  range  1  east.  The  lauds  in  township  3,  ranii;e  3,  were 
surveyed  in  the  field  in  August,  1862,  and  section iztH I,  and  a 
plat  thereof  was  made  and  approved  by  the  surveyor-ujeneral 
of  California,  December  24,  1862,  but  a  duly  certified  copy 
of  the  plat  was  not  filed  in  the  land  office  of  the  district  till 
June  4,  1869.  The  certified  copy  of  the  plat  then  filed  is 
regarded  by  the  department  as  the  official  plat,  and  the  date  of 
its  filing,  June  4,  1869,  as  the  date  of  the  survey.  On  Deeenxr- 
ber  28,  1865,  a  plat  of  the  township,  approval  by  the  surveyor- 
general  December  18,  1865,  was  filed  in  the  district  land  office, 
but  this  plat  is  not  regarded  by  the  department  as  official,  or 
as  indicating  the  date  of  the  official  survey.  Township  2  south, 
range  1  east,  was  first  surveyed  in  the  field  in  March,  1865, 
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and  an  approved  plat  thereof  first  file<l  in  tlie  district  laud 
office  June  10,  1865.  In  accordance  with  the  provisions  of 
said  aot.s  of  1862  and  1864,  the  railroad  company  filed  in  the 
department  of  the  interior,  on  December  8,  1864,  its  map  desig- 
nating the  general  route  of  the  road,  and  on  December  23, 
1864,  the  secretary  of  the  interior,  in  pursuance  of  the  pro- 
visions of  said  acts,  issued  an  order  withdrawing  the  said  lands 
for  tiie  distance  of  twenty-five  miles  on  each  side  of  the  line 
of  said  road  so  designated,  **from  sale,  location,  pre-emption, 
and  homestead/'  A  map,  showing  distinctly  the  lands  so  with- 
drawn, accompanied  said  order.  Said  order  of  withdrawal  and 
map  were  received  and  filed  in  the  district  laud  oi&ce,  and  went 
into  effect,  at  latest,  on  January  30,  1865.  This  action  was 
before  any  of  the  lands  in  township  2,  range  1,  had  been  sur- 
veyed in  the  field,  and  before  any  plat  recognized  by  the  depart- 
ment as  olHcial,  of  the  lauds  surveyed  in  township  3,  range  3, 
had  boon  filed,  but  alter  this  latter  township  had  been  actually 
surveyed  in  the  field.  The  road  having  been  fully  completed 
and  accepted  by  the  President,  the  railroad  company  filed  its 
map  of  definite  location  on  February  1,  1870.  In  1839  the 
Mexican  governor,  Alvarado,  made  a  grant  of  land  called 
"Las  Pocitas"  to  one  Livermore  and  another,  who  presented 
it  to  the  boan]  of  land  commissioners  for  confirmation ;  and  it 
was  confirmed  by  the  board,  February  14,  1854.  The  decree 
is  in  the  words  following,  to  wit :  "  The  lands  of  which  con- 
firmation are  hereby  made  of  *Las  Pocitas*  are  bounded  and 
described  as  follows,  to  wit :  On  the  north  by  the  Lomas  de  las 
Cuevas,  on  the  east  by  the  Sierra  de  Buenos  Ayres,  on  the 
south  by  the  dividing  line  of  the  establishment  of  San  Jose,  and 
on  the  west  by  the  rancho  of  Don  Jose  Dolores  Pacheoo,  con- 
taining in  all  two  square  leagues,  a  little  more  or  less.  Refer- 
ence for  further  description  to  be  had  to  the  map  marked  *C,' 
and  filed  in  the  cause."  The  exterior  boundaries  contained 
from  ten  to  twelve  leagues.  The  district  court,  on  ap})eal, 
affirmed  the  decree  of  the  board,  February  18,  1859,  and  the 
supreme  court  of  the  United  States  finally  confirmed  the  grant 
on  appeal  in  January,  1861.^     The  final  decree  of  oonfirmatioa 

^  Not  reported. 


N.  Dist.  Cal.]    United  States  v.  Curtner.  539 

1889.  J  Opinion  of  the  Court— Sawyer,  0.  J. 

is  in  the  words  following:  "The  land  of  which  confirmation 
is  hereby  made  is  known  as  *  Las  Pocitas/  and  is  bounded  and 
described  as  follows,  to  wit:  On  the  north  by  the  Lomas  de 
las  Cuevas,  on  the  east  by  the  Sierra  de  Buenos  Ayres,  on  the 
south  by  the  dividing  line  of  the  establishment  of  San  Jose, 
and  on  the  west  by  the  rancho  of  Don  Jose  Dolores  Pacheco, 
coTUaining  in  all  two  square  leagues,  provided  thai  quaritity  be 
contained  within  the  boundaries  named,  and  if  less  than  that 
quantity  be  contained  therein,  then  tlie  less  quantity  is  hereby  con- 
firmed. Reference  for  further  description  to  be  had  to  the  map 
marked  *C/  filed  in  this  case." 

After  confirmation  by  the  board  and  before  the  appeal,  at  the 
request  of  Livermore,  then  the  owner  of  the  grant,  on  April  5, 
1854,  William  J.  Lewis,  a  deputy-surveyor,  was  directed  by 
the  United  States  surveyor-general  of  California  to  make  a 
survey.  He  was  directed  to  notify  any  adjoining  claimants 
who  might  be  interested,  of  the  time  and  place  when  any  line 
would  be  run,  to  note  any  objections,  and  report  any  protest 
that  might  be  made.  He  made  the  survey  in  accordance  with 
the  instructions,  Livermore  being  present,  and  pointing  out 
Lis  corners  and  boundaries;  and  the  deputy-surveyor  reported 
that  the  owner,  Livermore,  "expressed  himself  entirely  satis- 
fied with  the  boundaries  as  I  surveyed  them,  and  as  represented 
in  the  accompanying  maj>."  He  reports  that  he  has  no  doubt 
that  "the  survey  as  made  fulfills  the  intentions  of  the  Mexican 
grant,  as  derived  from  the  terms  of  the  grant,"  The  neigh- 
boring owners  were  notified,  and  were  also  present  with  Liver- 
more, and  pointed  out  their  boundaries;  and  they,  as  well  as 
Livermore,  were  satisfied.  This  survey  was  approved  by  the 
surveyor-general  June  19,  1854.  It  embraced  over  four — 
nearly  five — square  leagues  of  land,  more  than  double  the 
amount  aflerwards  stated  in  the  decree  of  confirmation  by  the 
supreme  court,  but  did  not  include  any  of  the  lands  now  in 
controversy.  An  appeal  having:  afterwards  been  taken  by  the 
United  States  from  the  decree  of  confirmation,  nothing  further 
was  done  under  this  survey.  The  final  decree  of  confirmation 
by  the  supreme  court  in  January,  1861,  limited  the  amount  to 
two  square  leagues,  by  striking  out  the  words  "more  or  less," 
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ill  the  *lwTee  of  the  Ixmnl,  and  a'ldiujy  other  words  indicating 
tlie  purpose;  the  laniruuije  of  the  final  decree  being,  "Contain- 
ing in  all  two  s<jnare  leagnes,  provided  that  quantity  is  con- 
tained within  the  boundaries  named,"  etc.  In  1858,  pending 
the  appeal,  Livermore  died.  The  claim  having  been  finally 
confirmed  in  1861,  Mr.  Dyer,  a  deputy-surveyor,  in  1865, 
under  in-»truciions  dated  Septeml>er  21,  1865,  made  a  survey, 
which  embraced  t(»n  s{piare  leagues  instead  of  two,  to  which 
the  quantity  was  limitevl  by  the  terms  of  the  final  decree. 
This  survev  embraced  the  entire  Lewis  survev,  and  extended 
far  lx?youd  it,  iu  nearly  all  directions,  and  es|)ecially  to  the 
southeiist  and  northwest.  It  also  embraced  the  lauds  in  contro- 
versy in  this  suit,  at  the  two  extremities  of  the  survey,  iu  the 
longest  direction  of  the  survey.  The  survey  was  approval  by 
the  surveyor-general  of  California  on  February  8,  1867.  On 
July  30,  1868,  the  secretary  of  the  interior  set  aside  this  survey 
as  being  "clearlv  wronj:,"  and  directed  the  commissioner  to 
return  it  to  the  "survevor-treneral,  with  instructions  to  reiluce 
the  quantity  of  land  to  two  square  leagues."  A  new  survey 
was  made  by  Dyer,  deputy-surveyor,  by  which  the  land  was 
reduced  to  two  square  leagues,  all  of  which  lies  within  the 
boundaries  of  the  Ijcwis  survey,  but  does  not  cover  one  half  of 
that  survey.  Xone  of  the  lands  in  controversy  are  within  the 
two  square  leagues,  or  even  within  the  boundaries  of  the  Lewis 
survey.  This  last  survey  of  two  square  leagues  was  approved 
by  the  surveyor-general  May  11,  1870,  by  the  commissioner  of 
the  general  land  office,  March  1,  1871,  and  by  the  acting  secre- 
tarv  of  the  interior  on  Jane  6,  1871,  bv  which  it  became  final. 
The  land  was  patented  in  accordance  with  this  survey,  and  the 
patent  accepted  by  the  claimant.  Between  May  15,  1863,  and 
May  16,  1864,  after  actual  survey  in  the  field,  but  before  the 
survey  had  been  officially  adopted  or  recognized  by  the  secre- 
tary of  the  interior,  and  before  it  had  been  approved  by  the 
surveyor-general,  and  filed  in  the  district  land  office,  the  state 
of  California,  by  its  locating  agent,  made  selections  and  loca- 
tions of  all  the  lands  now  in  controversy  in  township  3,  range 
3,  iu  part  satisfaction  of  the  grant  to  the  state,  of  lauds  iu 
lieu  of  sections  16  and  36,  under  the  act  of  March  3,  1853. 
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10  Stats.  246,  sees.  6,  7.)  Between  February  17,  1864,  and 
February  9,  1866,  the  state  had  issued  its  certificates  of  pur- 
chase to  the  several  purchasers  thereof,  the  first  payments  of 
the  purchase  money  having  been  made.  The  selections,  a|)par- 
ently,  at  their  respective  dates,  were  by  the  register  of  the  land 
office  entered  in  his  office.  A  portion  of  these  lands  were  cer- 
tified over  to  the  state  by  the  land  department  at  Washington, 
approval  by  the  secretary  of  the  interior  on  November  15, 
1871,  and  the  remainder  on  March  24,  ly?3,  and  they  were 
afterward  patentetl  to  the  j)urchasers  l)y  tlie  state.  The  lands 
in  controversy  situate  in  said  township  2,  range  1,  were  selected 
in  advance  of  any  survey  in  the  field  by  the  United  States  sur- 
vevor-irencral,  upon  survevs  made  bv  the  county  survevore  of 
the  state,  between  July  28,  1862,  and  July  20,  1863.  Certifi- 
cates of  sale  were  issued  to  purchasers  by  the  state  for  a  part 
between  March  2,  1863,  and  January  25,  1864,  and  for  the 
remainder,  between  February  20,  and  March  14,  1865.  These 
selections  were  entered  by  the  retjister  of  the  land  ofiic^e  on  June 
12,  1865.  A  |>art  was  certified  over  to  the  state  l)y  the  secre- 
tary of  the  interior  on  Sc[)teniber  8,  1870,  and  the  rest  on 
March  11,  1871.  These  lands  were  also  afterwards  patented 
to  the  purchasers  by  the  5-tate.  The  listings  over  to  the  state 
were  all  after  the  final  approval  of  the  two-square-league 
survey  of  the  rancho  Las  Pocitas,  which  was  on  June  6,  1871; 
also  after  the  filing  of  the  map  of  general  route  of  the  road  by 
the  railroad  company  in  December,  1864,  and  the  withdrawal 
by  the  secretary  of  the  interior  in  January,  1865,  as  well  as 
after  the  filing  of  the  map  of  the  definite  location  of  the 
AW^stern  Pacific  Railroad  (Company,  on  February  1,  1870. 
But  the  surveys  and  selections  and  issue  of  certificates  of  pur- 
chase by  the  state  were  before  the  said  dates  of  June  6,  1871, 
and  February  1,  1870.  The  Western  Pacific  Railroad  was 
completed  in  accordance  witl)  the  terms  of  the  several  acts  of 
Congress  reflating  to  the  subject  on  or  before  December  29, 
186i),  and  the  company  thereby  became  entitled  to  the  lands 
granted.  A  contest  thereupon  itnmediately  arose  before  the 
department  of  the  interior,  between  the  railroad  company 
and   the  settlers  who  settled   subsequently  to  the  grants  on 
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the  ck](1  sections,  as  to  what  lands  were  included  by  the  grant, 
and  this  was  supposed  to  depend  upon  the  exterior  boundaries 
of  the  lias  Pocitas  grant.  This  matter  was  earnestly  litigated 
before  the  department,  a  test  case  {Arthur  Si.  Clair  v.  The 
Western  Pacific  Railroad  C)ompany\  having  been  made  by 
stipulation  with  the  settlers,  until  January,  1874,  when  it  was 
decided  in  favor  of  the  railroad  company.  Soon  thereafter,  on 
May  12,  1874,  the  land  agent  of  the  company  presented  a  list 
of  lands  for  which  the  company  claimed  patents,  including  the 
lands  in  controversy,  when  it  was  discovered  that  the  latter  had 
been  li.ste<l  over  to  the  state  by  mistake,  upon  the  state  selections 
hereinbefore  referre<l  to,  as  indemnity  lands  for  losses  of  sections 
16  and  36  granted  for  school  purposes,  and  that  they  were 
claimed  by  purcliasers  from  the  state.  The  claim  of  the  com- 
pany for  }>atents  to  these  lands  was  vigorously  prosecuted  hj 
the  company,  with  varying  results,  until  it  was  finally  deter- 
mined by  the  secretary  of  the  interior,  upon  petition  for  re- 
consideration by  the  company,  filed  April  22,  1880,  that  the 
company  was  entitled  to  the  lands;  but  he  decliued  to  com- 
plicate matters  by  issuing  patents  until  the  question  of  right 
should  be  settled  by  the  courts.  Thereupon,  and  for  the  pur- 
pose of  having  the  question  authoritatively  adjudicated,  upon 
his  request  the  bill  in  this  case  was  filed  by  the  attorney-general 
on  July  23, 1883.  Upon  the  allegations  of  the  bill,  a  demurrer 
was  interposefl,  on  the  ground,  among  others,  that  the  cause  of 
action  was  barred  by  the  statute  of  limitations;  and  if  the  stat- 
ute of  limitations  does  not  run  against  the  United  States,  then 
that  the  cause  of  action  is  stale,  and  it  would  be  inequitable  to 
enforce  it  at  this  late  day.  The  demurrer  was  overruled,  since 
the  statute  does  not  run  against  the  United  States,  and  the  rail- 
road company  had,  from  the  first,  been  active  in  pursuing  its 
right  before  the  department.  The  delay  was  entirely  owing 
to  the  course  of  procedure  in  the  department,  and  the  large 
amount  of  other  similar  business  incident  to  the  administra- 
tion of  its  affairs.  (United  States  v.  Ourtner,  11  Sawy.  411.) 
Since  the  decision  on  the  demurrer,  the  supreme  court  has 
decided  the  case  of  United  States  v.  Beebee,  127  U.  S.  338,  in 
which  it  is  held  that,  after  a  lapse  of  forty-five  years,  a  suit  in 
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the  name  of  the  United  States  to  cancel  a  patent  obtained  by 
fraud,  and  in  which  the  United  States  has  no  interest,  is  barred, 
the  suit  being  affected  by  the  laches  of  those  whose  interests  it 
asserts.  The  point  is,  therefore,  now  again  made  at  the  hear- 
ing, and  this  case  is  relied  on  as  determining  the  question.  We 
do  not  think  it  reaches  the  case.  There  has,  certainly,  been  no 
laches  here  on  the  part  of  the  railroad  company.  It  has  been 
pressing  its  claim  earnestly  before  the  department  from  the  first, 
and  it  could  not  go  any  faster  than  tlie  business  and  course  of 
procedure  of  the  department  permitted.  The  company  could 
not  sue  the  goverunient.  Besides,  we  do  not  think  the  govern- 
ment is  wholly  without  interest.  If  these  lands  are  within  the 
statutory  grant,  the  c\)mpany  has  earned  them  by  a  full  j^er- 
fornmnce  of  its  part  of  the  statutory  contract,  and  an  absolute 
indefeasible  right  to  a  patent,  unencumbered  by  any  cloud,  has 
vested.  The  government,  in  that  case,  is  legally  bound  to  make 
a  good  title.  It  is  legally  liable  to  })erform  its  part  of  the  con- 
tract, and  issue  the  patent  as  required  by  the  statute.  The 
United  States  are,  therefore,  responsible  to  the  railroad  com- 
pany for  the  land,  or  its  full  value.  By  the  mistake  of  their 
officers,  they  have  put  it  out  of  their  power  to  comply  with 
their  contract;  and  they  are  interested  to  the  full  value  of  the 
land  in  setting  aside  the  listing  and  patents  resulting  from  their 
mistakes,  or  having  them  judicially  adjudged  inoperative  and 
void,  in  order  that  they  may  relieve  themselves  from  their  lia- 
bility. For  these  reasons,  we  do  not  think  the  decision  relied 
on  reaches  the  case. 

As  we  have  seen  from  the  facts  stated,  the  lands  in  question 
are  odd  sections  within  the  limits  prescribe<i  by  the  act  of  1862, 
granting  lands  to  aid  the  construction  of  the  Central  Pacific 
Railroad.  The  Mexican  grant  called  Las  Pooitas  was  a  float — 
a  grant  of  two  leagues  within  exterior  boundaries  embracing 
ten  or  more  leagues,  unlocated  both  at  the  date  of  the  act  of 
1862,  and  at  the  times  when  the  claims  of  the  state  to  the  land 
in  question  were  initiated.  After  the  rights  of  both  parties 
whatever  they  were,  had  attached,  this  grant  was  finally  located 
and  patented  so  as  to  exclude  the  lands  in  controversy.  There 
was  then  ample  land  to  satisfy  this  float,  both  at  the  time  of  the 
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])a.sj?ago  of  the  act  of  18G2,  and  at  the  time  wlien  the  right  of 
tlie  railroad  company  attached  to  the  particular  odd  sections, 
and    became   specific   and    indefeasible.     In     United  Slates   v. 
ilcTAimjUHuy  127  U.  S.  428,  decided  at  the  last  terra  of  the 
supreme  court,  it  was  held,  afler  the  most  mature  consideiTition, 
that,  in  case  of  a  floating  Mexican  grant  of  a  specific  quantity 
of  land   within   large  exterior  bounds,  the  lands  within  such 
exterior  boundaries  are  pul)lic  lands,  subject  to  a  railroad  grant, 
there  being  sufficient  left  to  satisfy  the  float;  and  that  the  said 
act  of  18()2  took  effect  u'pon  the  o<.ld  sec^tions  of  land  within 
such  exterior  boundaries  as  were  not  finally  required  to  satisfy 
tiie  float,  thus  very  matt  rial ly  limiting  the  operation   of  the 
prior  decision  in  NewludL  v.  JS(nif/er.     That  is  pretMsely  this  case, 
and  the  same  act  of  1862  granted  to  the  same  company  all  the 
odd  sections  within  the  exterior  bouudaries  of  the  Las  PocMtas 
grant,  embracing   ten  or  more   leagues  within   the   presiTil)ed 
limits  and  conditions  not  required  to  satisfy  the  float  of  two 
leay:ues,  which  has  since  been  fiuallv  located  so  as  to  exclude  the 
lands  in  question.     Under  this  decision,  then,  the  railroad  cimi- 
})any,  by  the  acts  of  1862  and  18G4,  ha<l  a  valid  grant  to  every 
odd  section  of  land   within  twenty  miles  on  each  side  of  the 
road,  and  within  the  exterior  bounds  of  the  I^s  Pocitas  grant, 
not  embraced  within  the  two  leagues  as  it  was  finally  loc*ated, 
"  not  sold,  reserved,  or  otherwise  disposed  of  by  the  United 
States,  and  to  which  a  pre-emption  or  homestead  claim  may  not 
have  attached  at  the  time  the  line  of  said  road  is  definitely 
fixtHl."     (12  Stats.  492,  sec.  3.)     The  lands  in  question  are  odd 
sections  within  the  prescribed  limits,  and  are  not  embraced  in 
the  Las  Pocitas  grant  as  finally  j)atented.     These  lands,  there- 
fore, uj>()n  completion  of  the  road,  passed  to  the  railroad  ct>m- 
pany,  unless  some  one  of  the  rights  specified  in  the  statute  had 
attached  before  the  attaching  of  the  right  of  the  company.     Sec*- 
tion  7  of  the  act  provides  that  the  "said  company  shall  desig- 
nate the  general  route  of  said  road,  as  near  as  may  be,  and  shall 
file  a  map  of  the  same  in  the  department  of  the  interior,  where- 
upon the  secretary  of  the  interior  shall  cause  the  lauds  within 
fifU^en  miles  of  said  designated  route  or  routes  to  be  withdrawn 
from   i)re-emption,  private  entry,  or  sale."     (12  Stats.  493.) 
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This  map  of  general  location  was  filed  in  the  office  of  the  secre- 
tary of  the  interior  on  December  8,  1864,  and  on  December  23, 
1864,  the  secretary  issued  an  order  in  pursuance  of  the  acts  of 
Congress,  as  they  then  were,  withdrawing  ior  twenty-five  miles 
on  each  side  of  the  designated  line  "from  sale,  location,  pre- 
emption, and  homestead,"  and  forwarded  it,  together  with  a 
map  showing  the  location  and  lands  withdrawn,  to  the  register 
of  the  land  office  of  the  district,  embracing  the  lands,  where  it 
was  received,  filed,  and  promulgated,  on  January  30, 1865,  from 
which  date,  at  the  latest,  no  right  other  than  that  of  the  railroad 
company  could  be  acquired  or  iuitiateil  in  any  of  said  odd  sec- 
tions of  land.  If,  then,  no  right  of  the  kind  specified  by  the 
statute  had  legally  attached  to  the  lands  in  question^  before  the 
30th  of  January,  1865,  none  could  thereafter  attach  in  favor  of 
the  state  by  selec^tion,  listing  over  by  the  land  department,  or 
otherwise,  nor  could  Congress  even  authorize  any  subsequent 
legal  transfer  of  title.  The  grant  to  the  railroaxl  company  was 
•a  present  grant  upon  conditions  subsequent,  which  could  only 
be  defeated  by  breach  of  condition  and  its  divestiture  of  title 
thereupon,  by  proper  proceedings  on  behalf  of  the  United 
States.  The  filing  of  the  map  of  the  general  route^  and  with- 
drawal thereupon  from  sale,  pre-emption,  etc.,  protected  the 
lands  against  the  acquisition  of  any  other  right  by  any  other 
parties  until  the  line  should  become  "definitely  fixed,"  when 
the  grant  would  become  specific  by  attaching  itself  to  every  odd 
section  within  the  prescril>ed  limits,  and  could  not  thereafter 
be  changed.  {United  States  v.  McLaugldin,  12  Sawy.  191,  202; 
Bxdlz  V.  N.  P.  R.  li,  0>.  119  U.  S.  55 ;  S.  P.  R.  R.  Co.  v. 
Orton^  6  Sawy.  198,  and  cases  there  cited;  Denny  v.  DocLson, 
13  Sawy.  68;  Schuienberg  v.  Harriman^  21  Wall.  44;  Misaoun 
&  R.  A.  Co.  V.  K.  P.  &  T.  R.  Co.  97  U.  S.  491.) 

The  only  remaining  question,  therefore,  is,  had  any  such 
right,  as  is  excepted  by  the  statute,  legally  attached  in  favor 
of  the  state  in  the  lands  in  question,  or  any  of  them,  on  Janu- 
ary 30,  1865?  It  is  not  pretended  that  any  other  right  than 
that  under  the  state  selection  had  attached.  It  has  been  settled 
by  numerous  decisions  in  the  stat^  of  California,  and  affirmed 
by  the  United  States  supreme  court,  that  the  state  could  acquire 
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MO  right  whatever  by  a  selection  of  lieu  lands  made  before  the 
lands  have  been  surveyed  by  the  United  States;  and  that  a  selec- 
tion made  upon  unsurveyed  lands  is  utterly  void.  (Grogan  v. 
Knif/lU,  27  Cal.  516;  C.  P.  K  R  Co.  v.  Robinson,  49  Cal. 
446,  448;  OiarU  v.  ReynoUh,  49  Cal.  217;  YouTig  v.  Skinn,  48 
Cal.  26;  Hastings  v.  Devlin,  40  Cal.  358;  Toland  v.  Mendelf, 
88  Cal.  31,  41 ;  Auin^ecoechea  v,  Sinclair,  60  Cal.  549;  CoUins 
V.  BaiHeti,  44  Cal.  371,  380;  Smith  v.  Atheim,  34  Cal.  506; 
AurrecoecJiea  v.  Bangs,  114  U.  S.  383;  Bet-narcPs  Heirs  v. 
As/iley's  Heirs,  18  How.  46.)  None  of  the  lands  in  question 
situate  in  township  2  south,  range  1  east,  as  we  have  seen,  were 
surveyed  in  the  field  by  authority  of  the  United  States  till  the 
month  of  March,  1865,  and  the  approved  plats  were  not  filed 
in  the  district  land  office  till  June  10,  1865.  The  applications 
of  the  state  locating  agent  to  locate  all  said  lands  in  township 

2  south,  were  made  and  entered  in  the  office  of  the  register  of 
the  land  office  on  the  12th  and  13th  of  June,  1865,  the  register 
having  refused  to  recognize  applications  made  in  1862  and  1863 
upon  surveys  made  under  authority  of  the  state.  As  we  have 
seen,  the  acts  of  the  state  in  making  selections  prior  to  the 
United  States  survey  in  March,  1865,  and  the  filing  of  the  plat 
in  the  land  office  in  June,  were  utterly  void,  and  no  rights 
attached  to  the  lands  or  any  of  them  by  virtue  of  those  acts 
performed  before  said  survey  in  March.  On  January  30th,  at 
latest,  the  grant  to  the  railroad  company  attached  in  such 
manner  that  it  could  not  be  thereafter  limited  or  divested  ;  and 
the  absolute  right  to  the  lands  by  the  completion  of  the  road 
and  filing  the  map  of  definite  location  indefeasibly  vested  in  the 
company.  There  can  be  no  doubt,  therefore,  that  the  complain- 
ants should  have  a  decree  that  they  are  entitled  to  the  lands  in 
said  township  2  south.     The  lands  in  question  lying  in  township 

3  south  stand  in  no  different  situation  from  those  in  township 
2  south,  except  that  they  were  surveyed  in  the  field  by  the 
United  States  deputy-surveyor  in  August,  1862,  and  a  plat 
thereof  was  made  and  approved  by  the  surveyor-general  on 
December  24,  1862;  but  a  certified. copy  was  not  filed  in  the 
office  of  the  register  of  the  land  office  of  the  district  embracing 
the  lands  until  June  4,  1869.     This  plat  (so  filed  in  1869)  is 
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regarded  by  the  interior  department  as  official,  and  the  survey 
as  made  of  the  date  of  filing.  A  plat  approved  by  the  sur- 
veyor-general, December  18,  1865,  however,  was  file<l  in  the 
district  land  office  on  December  28,  1865,  this  being  the  first 
plat  filed  in  that  office;  but  this  map  is  not  reganled  by  the 
interior  department  as  official,  as  it  had  not  at  that  time  been 
approved  and  adopted  by  the  department.  Were  it  otherwise, 
this  filing  was  too  late.  Unless  the  actual  survey  in  the  field, 
and  making  and  approving  a  plat  by  the  surveyor-general  with- 
out filing  it,  or  a  certified  copy  of  it,  in  the  local  land  office, 
places  the  lauds  in  the  category  of  surveyed  lands  in  contempla- 
tion of  law,  then  these  lands  were  also  selected  before  they  were 
surveyed  by  the  United  States,  and  the  selections  were  void. 
The  interior  department  did  not  regard  the  survey  as  official 
until  the  certified  copy  of  the  official  plat  was  filed  by  direc- 
tion of  the  department  in  the  local  laud  office,  June  4,  1869. 
Whether  this  is  to  be  regarded  as  the  date  of  the  survey  or  not, 
"we  are  satisfied  that  the  lands  could  not  be  regarded  as  legally 
surveyed  in  such  sense  as  to  open  them  to  selection,  location, 
sale,  or  other  disj)osition  till  the  approved  copy  of  the  plat  was 
filed  on  December  28,- 1865.  This  is  the  earliest  date  at  which 
they  could  be  considered  open  to  selection,  if  0}>en  to  selection 
then.  The  land  office  was  the  place  for  the  disposition  and 
record  of  the  public  lands;  and  until  they  had  an  authentic  of- 
ficial plat  of  the  surveys  of  the  public  land,  it  would  be  imi)rac- 
ticable  to  keep  a  record  of  them,  or  of  their  disposition.  If  we 
are  correct  in  this  view,  then  no  valid  selection  could  be  made,  at 
the  earliest,  till  December  28, 1865,  and  this  was  several  months 
after  the  grant  to  the  railroad  company  had  indefeasibly  attached. 
On  another  ground  the  state  selections  in  question  are  clearly 
void,  and  no  interest  attached  to  the  lands  selected  in  favor  of 
the  state.  By  the  express  terms  of  the  act  of  1853,  under  which 
the  selections  were  made,  "  lands  reserved  by  competent  author- 
ity," "lands  claimed  under  any  foreign  grant  or  title,"  and  the 
"mineral  lands,"  are  excepted  from  the  operation  of  the  act. 
Consequently,  neither  such  reserved  lands^  lands  claimed  under 
Mexican  grants,  nor  mineral  lands,  could  be  legally  selected  in 
lieu  of  school  sections  lost,  or  otherwise  disposed  of.     And  this 
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M-as  manifestly  the  view  of  Congress,  for  when  it  passed  the  act 
of  1866,  t)  quiet  titles  in  California  by  confirming  void  selec- 
tions, it  also  expressly  excepted  from  confirmation  "any  land 
held  or  claimed  under  any  valid  Mexican  or  Spanish  grant," 
(14  Stats.  218,  sec.  1.)  That  selections  of  lauds  so  claimed 
under  Spanish  grants  were  void,  and  created  no  right  whatever 
in  the  state,  is  directly  decided  and  settled  by  the  supreme  court 
of  the  United  States  in  cases  arising  under  this  very  grant,  I^s 
Pocitas,  upon  locations  made  in  1863,  at  the  same  time  and  in 
the  same  manner  as  the  lands  now  in  question  were  selected  and 
located.  {Aurrecoechea  v.  Bangs,  114  U.  S.  382;  Huff  v.  Doyle^ 
93  U.  S.  558.)  Tliese  cases  are  controlling.  The  lauds  were 
claimed  under  the  Las  Pocitas  grant,  at  the  time  of  their  selec- 
tion, location,  and  sale  by  the  state,  and  they  were  afterwards  in 
fact  included  in  one  of  the  surveys  upon  the  final  decree  of  con- 
firmation ;  but  that  survey  was  set  aside,  and  they  were  finally 
excluded  by  the  survey  which  became  final  in  the  year  1871. 
The  supreme  court  held  that  no  valid  selection  oould  be  made 
by  the  state  until  the  grant  was  finally  located.  No  right  of 
any  kind,  then,  had  attached  to  these  lands  when  they  were 
withdrawn  for  the  purposes  of  the  railroad  grant  on  January 
30,  1865,  that,  under  the  recent  decision  of  the  supreme  court 
in  United  States  v.  McLaughlin,  could  prevent  that  grant  from 
attaching.  It  was,  therefore,  the  first  grant  to  attach,  and  by 
performance  of  the  conditions  subsequent,  the  title  of  the  com- 
pany became  absolute.  The  selections  in  question  were  excepted 
from  confirmation  by  the  act  of  1866;  but  had  it  been  other- 
wise, as  we  have  seen,  it  was  not  in  the  power  of  Congress,  at 
that  time,  to  divest  the  right  of  the  company.  The  act  of 
March  1,  1877  (19  Stats.  267),  for  like  reasons,  cannot  affect 
the  rights  of  the  railroad  com|>any.  The  right  of  the  company 
had  not  only  attached,  but  by  the  performance  of  the  required 
conditions  within  the  prescribed  time,  and  of  the  filing  of  the 
map  of  definite  location,  the  grant  had  become  specific  on 
February  1,  1870,  and  the  title  of  the  company  had  l^ecome 
absolute  and  indefeasible.  At  the  date  of  this  confirmatory 
act,  therefore,  seven  years  afterwards,  the  United  States  had  no 
"est  whatever  in  the  land  upou  which  the  act  could  operate. 
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This  case  aflbrds  another  instance  of  hardship  arising  from 
the  ill-advised  efforts  of  the  state  to  prematurely  select  the  lands 
to  which  it  was  entitle^!,  without  regard  to  the  existing  laws  of 
the  United  States.  But  with  respect  to  the  particular  lands 
now  in  question,  the  parties  purchasing  in  township  2  south,  1 
east,  since  June  10,  1865,  had  official  record  notice  of  the  right 
of  the  railroad  company,  for  the  map  filed  in  the  office  of  the 
register  of  the  land  office  had  distinctly  indorsed  upon  it,  in 
red  ink,  the  following:  "The  odd-numbered  sections  on  this 
plat  are  granted  to  the  Western  Pacific  Railroad.  See  letter  of 
instructions  dated  December  23,  1864."  It  follows  from  the.se 
views  that  there  must  be  a  decree  in  favor  of  the  United  States, 
adjudging  that  the  listing  to  the  state  of  the  lands  in  contro- 
versy was  unautiiorized  and  void,  and  that  the  patents  issued 
by  the  state  upon  such  listing  to  purchasers  from  her  passe<i  no 
title  to  them  in  the  lands  patented,  and  enjoining  them  from 
claiming,  in  any  way  or  form,  title  to  such  lands,  or  to  any 
part  of  them,  under  the  said  patents,  and  that  the  title  to  the 
lands  passed  to  the  Central  Pacific  Railroad  Company  by  the 
acts  of  Congress  of  July  1,  1862,  and  of  July  2,  1864,  the  said 
company  having  complied  with  the  conditions  of  the  grant  to 
it,  and  constructed  the  road  and  telegraph  line  designated 
therein ;  and  that  the  said  company  is  entitled  to  a  patent  of 
the  United  States  for  such  lauds.  No  costs  will  be  allowed  to 
the  complainants. 


Charles  E.  Beach  v.  United  States. 

ClBCUn  GOUBT,  NOBTHEBN  DISTRICT  OF  OaLITOBNIA. 

Juke  9,  1890. 

1.  Betcsal  or  Witness  to  Answeb  Qxtbstions  CvmrxkiivG  HiMSEiiP  kot  to  be 
VBED  AOAiNiST  DEFENDANT.  —  Wliere,  apoD  the  trial  of  an  indictment,  a  witness 
for  the  government,  under  indictment  for  a  similar  ofifcnue,  declllied  to  answer 
the  questions  asked  by  the  prosecution  on  the  ground  that  his  answers  might 
criminate  himself,  and  bis  refusal  to  answer  was  sustained  by  tlie  court,  it  is 
error  to  allow  the  district  attorney,  against  the  protest  of  the  defendant,  to 
argue  to  the  jury  that  this  refusal  was  a  circuraHtance  to  )>e  considered  by  them 
in  making  up  their  verdict,  as  to  whether  it  was  not  his  real  object  to  protect  the 
defendant  and  not  himself,  and  **that  if  he  was  thus  particular  to  protect  the 
defendant,"  it  must  have  been  from  a  knowledge  that  Ina  answer  might  crimi- 

,      nmte  the  defendant  and  not  hinuelf. 


Kr, 
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2.  BerrsAL  to  Cboovatb  Oxesrlw,  not  to  bb  used  AOAnisr  Dkfkndant  ik 
CBiMCfAL  Tbiai^  —  It  wai8  error  to  refuse  the  followiug  instnictioD:  "The 
witnettM,  Marks,  is  indicted  for  tlie  same  or  a  Btmilar  oflenM  as  defendant.  H« 
bad  a  r^^bt  to  refase  to  answer  qnestioos  on  tiie  ground  that  it  might  tend  to 
criminate  binisi  If.  But  this  refusal  on  tlie  part  of  Marks  cannot  be  cunsidered 
as  evidence  against  Beach,  nor  can  yon  consider  it  as  a  drcnnistance  against 
Beach  in  making  np  your  verdict. 

Before  Field,  Circuit  Justice,  and  Sawyer,  Circuit  Judge. 
Ou  writ  of  error  from  district  court. 

statemext. 

The  plaintiff  in  error,  Charles  E.  Beach,  was  indicted  in  tlie 
district  court  of  the  United  States  for  the  Northern  District 
of  California,  for  the  crime  of  suborning  certain  persons  named 
t<)  commit  |)erjury,  in  connection  with  entries  of  timber  lands 
with  the  register  of  the  land  office  in  the  district  of  California, 
in  wiiich  the  lands  were  situated,  and  was  convicted  and  sen- 
tenced to  three  years'  imprisonment  at  hard  labor,  and  to  pay  a 
fine  of  two  thousand  dollars. 

On  the  trial  before  the  district  court,  one  Marks  was  called 
as  a  witness  by  the  government.  He  had  also  been  indicted  for 
a  similar  offense  to  the  one  for  which  Beach  was  on  trial.  He 
declined  to  answer  several  questions  put  to  him,  on  the  ground 
that  his  answers  would  criminate  himself,  and  his  refusal  was 
sustained  by  the  court.  When  the  testimony  was  closed,  the 
district  attorney,  in  arguing  the  case  to  the  jury,  commented 
upon  this  refusal  of  the  witness  to  answer.  The  bill  of  excep- 
tions gives  the  following  account  of  what  he  said,  and  of  the 
rulings  of  the  court  thereon : — 

Tlie  Didriot  Attorney.  "  Gentlemen,  you  have  seen  Mr.  Marks 
on  the  stand  in  this  case.  He  was  called  as  a  witness  for  the 
government.  He  is  indicted  for  a  similar  offense  as  the  defend- 
ant. You  heard  him  refuse  to  answer  my  questions,  upon  the 
ground  that  it  might  criminate  him;  you  have  a  right  to  con- 
sider whether  or  not  he  was  trying  to  screen  himself  or  to  save 
Mr.  Beach.  The  fact  that  Marks  refused  to  answer  these  ques- 
tions is  a  circumstance  which  you  have  a  right  to  consider  in 
this  case.     For  making  up  your  minds 

Mr.   Van  Dozer  (counsel  of  defendant,  interrupting).     "If 
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your  Honor  please,  the  witness,  Marks,  is  under  indict  men  t  for 
the  same  ofiense  as  this  defendant,  and  his  trial  is  set  down  to 
imaiediatelj  follow  tliis  one.  He  was  calle<l  as  a  witness  by 
the  government  and  refused  to  answer,  upon  the  ground  that 
his  answers  might  tend  to  criminate  himself.  We  now  object 
to  the  district  attorney  arguing  to  the  jury  that  the  refusal  of 
Marks  to  answer  questions  under  the  circumstances  state<l  is  a 
circunistan(*e  which  tlie  jury  have  the  right  to  consider  in  mak- 
ing up  their  venlict  in  this  case." 

The  Court,  "1  shall  not  interrupt  counsel.  He  has  the  right 
to  comment  on  the  refusal  of  Marks  to  answer  questions  upon 
tiie  ground  that  it  might  criminate  himself;  it  is  for  the  jury 
to  consider  whether  the  refusal  of  Marks  to  answer  was  with 
the  object  of  protecting  himself  or  protecting  the  defendant." 

J/r.  Van  Dazei\  **We  except  to  the  ruling  of  the  court  in 
permitting  the  district  attorney  to  comment  in  the  manner  he 
is  doing  on  Marks'  refusal  to  answer,  or  to  say  to  the  jury  that 
this  refusal  of  Marks  to  answer  is  a  circumstance  in  this  case 
which  they  may  consider  as  against  Beach." 

Tlie  District  Attorney  (continuing),  "I  say,  gentlemen,  iu 
making  up  your  minds  &s  to  the  guilt  or  innocence  of  the 
defendant,  you  have  the  right  to  consider  whether  or  not  Marks 
refused  to  auswer  these  questions,  not  to  save  himself  but  to 
save  Mr.  Beach,  the  defendant.  No  answer  that  he  could  give 
to  many  of  these  questions  could  in  any  manner  criminate  him- 
self, and  you  have  a  right  to  consider  whether  his  real  object 
was  not  to  protect  Mr.  Beach  and  not  himself,  and  when  he 
was  so  particular  to  protect  Mc.  Beach,  that  it  must  have  been 
from  a  knowledge  that  his  answer  might  criminate  not  himself 
but  the  defendant." 

The  district  attorney,  against  the  protest  and  exception  of 
defendant's  counsel,  being  permitted  so  to  do  by  the  court,  com- 
mented at  great  length  on  the  refusal  of  Marks  to  answer  ques- 
tions as  above  stated,  and  read  questions  from  the  recx>ixi  which 
he  had  asked  Marks,  and  which  Marks  declined  to  answer,  on 
the  ground  above  stateil,  and  argued  therefrom  to  the  jury  as 
follows: — 

''Gentlemen^  from  the  character  of  many  of  the  questions  pro* 
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pounded  and  Marks'  refusal  to  answer  them,  upon  the  ground 
tliat  an  answer  might  tend  to  criminate  him,  whether  his  real 
purpose  was  not  to  shield  defendant  is  for  you  to  judge,  and 
whether  he  declined  to  answer  raanj  of  the  questions  that  in 
themselves  could  in  no  conceivable  way  inculpate  him  (Marks), 
it  is  for  you  to  consider  whether  he  did  this  for  the  purpose,  as 
I  have  before  said,  of  protecting  himself  or  for  the  purpose  of 
protecting  Beach," 

'*To  all  of  which  the  defendant  objected,  which  objection  the 
court  overruled,  to  which  ruling  defendant  duly  excepted,  and 
the  district  attorney  proceeded  iu  the  same  line  of  argument, 
subject  to  said  objection," 

Wlien  the  court  chargetl  the  jury,  the  counsel  for  the  defend- 
ant, the  plaintiff  in  error,  requested  the  court  to  give  the  fol- 
lowirjg  instruction:  — 

*'The  witness,  Marks,  is  indicted  for  the  same,  or  a  similar 
offense  as  defendant.  He  had  a  right  to  refuse  to  answer  ques- 
tions on  the  ground  that  it  might  tend  to  criminate  himself; 
but  this  refusal  on  the  part  of  Marks  cannot  be  considered  as 
evidence  against  Beach,  nor  can  you  consider  it  as  a  circum- 
siance  against  Beach  in  making  up  your  verdict." 

The  Court  "I  refuse  to  give  this.  T  am  asked  to  tell  you, 
gentlemen,  that  the  witness,  Marks,  is  indicted  for  the  same 
offense  as  the  defendant.  He  is  indicted  for  a  similar  offense. 
I  do  not  know  whether  the  en  try  men  are  the  same  or  not.  It 
IS  not  material,  though.  He  had  a  right  to  refuse  to  answer 
questions  on  the  ground  that  the  answering  them  might  tend  to 
criminate  himself.  Of  course,  he  had  that  right;  I  allowed  it 
to  him.  In  numerous  cases  he  availed  himself  of  that  right, 
and,  I  think,  he  refused  to  answer  anything,  although  how  it 
V'ould  tend  to  criminate  himself  was  not  apparent,  nor,  as  the 
district  attorney  Siiys,  could  he  conjecture.  The  refusal  on  the 
])art  of  Marks  to  answer  cannot  be  considered  as  evidence  against 
Bea<4i.  It  is  not  evidence  against  him.  It  is  a  fact  in  the  case, 
and  the  district  attorney  has  the  right,  iu  my  judgment,  to  argue 
to  you  that  he  refiused  to  answer  these  questions,  not  to  save 
himself,  but  to  save  Mr,  Beach.  Whether  you  agree  to  that  is 
a  question  for  you  to  oousider.     He  has  a  right  to  argue  on  the 
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character  of  the  questions  put,  aud  the  persistent  refusal  to 
answer  anything,  and  from  the  fact  that  it  was  not  apparent  to 
any  one,  as  he  says,  how  the  answers  to  tlie  questions,  or  to  some 
of  thera,  could  criminate  him,  that  his  real  object  was  to  protect 
Mr.  Beach  and  not  himself,  and  that  when  he  was  so  particular 
to  protect  Mr,  Beach  it  must  have  been  from  a  knowledge  that 
his  answers  might  criminate  him.  It  is  a  mere  question  of 
inference  and  argument.  Wliat  the  value  of  the  argument  is,  I 
do  not  pretend  to  say.  He  has  the  right  to  argue  it.  In  gen- 
eral terms,  of  course,  it  is  not  evidence  against  him.  How  can 
it  be  evidence  against  any  one?  The  facts  as  they  occurre<l  in 
your  presence,  the  district  attorney  has  a  right  to  comment  upon. 
What  inference  should  be  drawn  from  it,  and  how  important  it 
is  in  determining  the  main  issues  in  this  case,  I  leave  for  you  to 
decide.  I  shall  not  comment  on  it;  I  will  give  the  instructiou 
in  that  form.  Of  course,  the  witness  has  a  right  not  to  crimi- 
nate himself,  and  of  course  that  fact  is  not  evidence  against  Mr. 
Beach,  except  in  the  saute  tlicU  I  explained  to  yoUy  and  which  I 
hope  I  have  made  clear." 

An  exception,  was  then  taken  by  the  counsel  of  the  defendant 
to  this  part  of  the  ciiarge. 

The  jury  found  the  prisoner  guilty,  and  he  was  sentenced  as 
stated  above.  The  case  is  brought  before  the  circuit  court  on 
writ  of  error. 

J/r.  S,  M.  Buck,  and  Mr.  A,  P.  Van  Duzer,  for  plaintiff  in  error. 

Mt\  John  21  Carey y  for  the  Uniteil  States. 

By  the  Court,  Field,  Circuit  Justice.  We  are  clear  that  the 
court  below  erred  in  allowing  the  district  attorney  to  argue  to 
the  jury  that  the  refusal  of  Marks  to  answer  certain  questions, 
on  the  ground  that  his  answers  might  criminate  himself,  was  a 
circumstance  to  be  considered  by  them  in  making  up  their  ver- 
dict; that  they  had  a  right  to  consider  whether  it  was  not  his 
real  object  to  protect  the  defendant  and  not  himself;  and  that 
"  if  he  was  thus  particular  to  protect  the  defendant,"  it'  must 
have  been  from  a  knowledge  that  his  answers  might  criminate, 
not  himself,  but  the  defendant. 
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It  was  also  error  id  tlie  court,  wliile  stating  generally  to  the 
jury  that  tlie  refuHal  of  Marks  to  answer  could  not  be  coocid- 
ered  as  evidence  against  the  defendant,  to  aoeompauij  the  state- 
ment with  the  cl)arge  that  it  was  a  fact  in  ibe  case  from  which 
the  district  attorney  had  a  right  to  argue,  that  the  refusal  was 
uot  to  save  himself^  hut  to  save  the  defendant;  that  be  had  a 
right  to  Brgae  Irom  tlte  cliaracter  of  the  questions  put,  and  the 
ff!Thisteiit  refusals  of  the  witness  to  answer  any  of  them,  aud 
from  tiie  fact  that  it  was  not  apparent  to  any  one  liow  the 
answers  to  the  questions,  or  to  some  of  them,  could  criminate 
him;  ''that  his  real  object  was  to  protect  Mr.  Beach,  aud  not 
himself,  and  that  when  he  was  so  particular  to  protect  Mr. 
Beach,  it  must  have  been  from  the  knowledge  that  his  answers 
might  criminate  him;"  that  this  was  a  question  of  inference 
and  argument;  and  that  the  inference  to  be  drawn  from  it,  and 
how  important  it  was  in  determining  the  main  issue  in  the  case, 
was  for  the  jury  to  decide. 

The  refusal  of  the  witness  to  answer  the  questions  if  he 
thought  his  answers  would  criminate  himself  was  his  constitu- 
tional right,  which  the  defendant  could  not  control,  and  no 
inference  should  have  been  permitted  to  be  drawn  against  the 
defendant  because  of  the  assertion  by  the  witness  of  this  right 
to  protect  himself.  Marks  was  called  by  the  government.  If 
he  had  testified,  his  testimony  might  have  been  in  favor  of  the 
defendant,  though  criminating  himself.  It  might  have  entirely 
exonerated  the  defendant.  To  infer  that  the  very  opposite 
would  have  been,  or  might  have  been  the  effect  of  his  testi- 
mony, had  it  been  given,  was  unwarranted.  The  intimation 
even  that  any  such  inference  wjis  justifiable,  as  plainly  is  to  be 
drawn  from  the  charge  of  the  cx)urt,  and  its  i)ermissioD  to  allow 
the  district  attorney  to  argue  to  that  effect  to  the  jury  was 
calculated  to  work  injustice  to  the  defendant,  and  to  lead  the 
jury  to  yield  to  suggestions  and  suppositions  rather  than  to  the 
actual  evidence  in  the  case.  It  would  indeed  l>e  strange  doc- 
trine that  any  one  could  be  found  guilty,  or  even  that  his  guilt 
could  be  seriously  debated,  because  another  party  called  as  a 
witness  who  had  no  relations,  and  was  not  a  conspirator  with 
him,  or  charged  in  the  same  indictment,  had  refused  to  testify 
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ill  order  to  protect  himself.     There  is  neither  reason  uor  author- 
ity for  any  such  doctrine. 

For  these  errors  the  judgment  must  l>e  reversed,  and  the 
cause  remanded  for  a  new  trial. 


E.  J.  Murphy  v.  East  Portland  et  al. 


June  9,  1890. 

1.  Ikdkbtedness  of  Towns.  —  An  ordinance  of  a  municipal  corporation  which  pro- 

vided for  the  payment  of  money  by  the  town,  witlioiit  providing  the  means 
wlurewith  to  make  such  payment,  createB  an  indebtedness  against  snch  corpo- 
ration, within  the  meaning  of  section  5  of  ai'ticle  11  of  the  Constitution  of  the 
state. 

2.  Injunctton  or  Leoisz^tivk  Act.  — A  court  of  equity  will  not  enjoin  a  munici- 

pal corporation  in  the  exercise  of  its  leginlative  function,  unless  the  proposed 
act  is  beyond  the  scope  of  its  power,  and  its  passage  would  work  irreparable 
injury. 
8.  Matter  in  Dispute— Value  of. — In  a  suit  by  a  tax-payer  to  enjoin  tiie  passage 
of  an  ordinance  creating  an  indebtedness  against  the  town  on  account  of  its 
alleged  illegality,  tlie  matter  in  dispute  is  the  sum  of  the  taxes  which  the  plaint- 
iff would  have  to  pay  in  discharge  of  said  iiidebtednesH ;  and  it  must  appear 
with  reasonable  certainty  from  the  facts  stated  in  the  bill  that  such  taxes  exceed 
in  value  the  sum  of  two  thousand  dollars. 

Before  Deady,  District  Judge. 
J/r.  Charles  H.  Careyy  and  Mr.  Paul  R.  Deadyy  for  plaintiff. 
Mr.  Alfred  F,  Sears,  Jr.,  for  defendants. 

Deady,  J.  Tliis  suit  is  brought  by  the  plaintiff,  a  citizen 
of  Washington,  to  enjoin  the  defendants,  the  municipal  corpo- 
ration of  East  Portland,  the  mayor  and  common  council  of  the 
same,  and  the  Oregon  corporation,  the  East  Side  Water  Com- 
pany, from  passing  a  certain  ordinance,  now  pending  before  said 
council. 

It  is  alleged  in  the  bill  that  the  plaintiff  is  the  owner  of  a 
tract  of  land  within  the  limits  of  the  town  of  East  Portland, 
assessed  therein  at  five  thousand  six  liundred  dollars,  upoa 
which  municipal  taxes  for  tlie  year  1890  were  levied  to  the 
amount  of  forty-two  dollars;  that  the  act  incorporating  said 
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town*  provides  "that  no  debt  shall  ever  be  created  against  the 
same  exc^ding  in  amount  the  sura  of  twenty-five  thousand 
dollars"  (Soss.  Laws,  1885,  p.  308),  which  amount  is  now 
incurre<l;  that  said  town  is  authorized  to  levy  taxes  on  the 
property  therein  for  all  purposes,  at  a  rate  not  exceeding 
seventeen  twentieths  of  one  per  centum ;  that  there  is  now 
pending  before  said  council  an  ordinance  granting  the  defend- 
ant, the  water  company,  the  right  to  lay  water  pi|)es  in  the 
streets  of  the  town,  and  furuLsh  water  to  the  inhabitants 
thereof,  which  also  provides  for  the  making  of  a  contract 
between  said  town  and  said  water  company,  whereby  the  latter 
is  to  furnish  the  former  with  water  for  public  use,  for  ten  yeara, 
at  the  rate  of  two  hundred  dollars  a  month,  and  for  the  pur- 
chase of  said  works  by  the  town  within  ninety  days  after  it  is 
authorized  so  to  do,  by  the  legislative  assembly,  whereby  an 
indebteiiness  will  be  created  agtiinst  said  town  exceeding  the 
sum  of  two  thousand  five  hundred  dollars,  for  the  payment  of 
which  the  taxes  levied  on  the  plaintiff's  property  would  exceed 
in  amount  the  sum  of  twenty-five  dollars,  in  satisfaction  of 
which  said  property  may  be  levied  on  and  sold  on  the  warrant 
of  the  town,  as  upon  an  execution. 

The  defendants'  demur  to  the  bill,  objecting  that  the  court 
has  not  jurisdiction  of  the  subject  of  the  suit. 

On  the  hearing  it  was  also  assigned,  as  a  cause  of  demurrer, 
that  equity  will  not  interfere  to  prevent  legislative  action  by  a 
municipal  corporation. 

It  is  admitted  that  the  promise  or  undertaking  provided  for 
in  the  ordinance  in  question  will,  if  formally  made  or  entered 
into,  create  a  debt  against  the  town  for  the  sum  of  twenty-four 
thousand  dollars. 

Section  5  of  article  11  of  the  Constitution  of  the  state  pro- 
vides: "Acts  of  the  legislative  assembly  incorporating  towns 
and  cities  shall  restrict  their  powers  of  taxation,  borrowing 
money,  contracting  debts,  and  loaning  their  credit." 

In  pursuance  of  this  injunction,  the  power  of  the  town  to 
create  a  debt  is  limited  by  its  charter  to  twenty-five  thousand 
dollars,  which  amount  is  already  incurred. 

In  Salem  Water  Co.  v.  Salem,  6  Or.  29,  the  supreme  court  of 
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the  state  held  tliat  an  agreement  to  pay  the  plaintiff  eighteen 
hundred  dollars  a  year  for  seventeen  years,  without  any  pro- 
vision being  made  for  the  payment  of  the  same  as  it  became 
due,  necessarily  created  a  debt  against  tlie  defendant,  within 
the  meaning  of  the  constitution.  It  did  not,  however,  decide 
what  would  be  the  effect  if  tlie  ordinance  authorizing  the  agree- 
ment also  provided  the  means  for  the  payment  of  such  indebt- 
edness, when  and  as  it  became  due. 

In  (hxdson  v.  Porilandy  1  Deady,  481,  I  held  that  an  ordi- 
nance whereby  the  defendant  assumeil  ti»e  payment  of  the  inter- 
est coupons,  amounting  to  three  hundred  and  fifty  thousand 
dollars,  of  the  bonds  of  tlie  Oregon  Central  Railway  Company, 
created  a  debt  within  the  meaning  of  the  constitution,  although 
provision  was  made  therein  for  the  levy  of  taxes  to  pay  such 
coupons,  as  they  become  due. 

It  apj)earing  from  the  bill  that  the  existing  indebtedness  of 
the  town  has  reached  the  limit  prescribed  by  its  charter,  the 
additional  twenty-four  thousand  dollars  contemplated  by  this 
ordinance,  there  being  no  provision  made  for  its  payment,  is 
clearly  illegal  and  void. 

Whether  the  town  could,  under  the  restraint  imposed  on  its 
power  of  taxation,  by  subdivision  2  of  section  2  of  its  charter 
(Sess.  Laws,  p.  202),  levy  a  tax  sufficient  to  pay  such  indebted- 
ness, as  it  l)ecome  due,  is  a  question.  It  could  only  be  done 
under  the  levy  for  the  "general  fund/'  which  is  limited  to  one 
fourth  of  one  per  centum. 

The  authorities  are  not  uniform  on  the  question  of  the  power 
of  a  court  of  equity  to  restrain  a  municipal  corporation  in  the 
exercise  of  its  lej^islative  functions.  The  more  modern,  and  I 
think  the  better  doctrine  is,  that  the  court  ouijfht  not  to  inter- 
fere by  injunction  with  legislative  action  of  a  muni(upal  corpo- 
ration, unless  the  proposed  legislation  is  beyond  the  scope  of 
the  corporate  power,  and  its  passage  would,  under  the  circum- 
stance, work  irreparable  injury.  After  the  passage  of  such  an 
ordinance,  its  enforcement,  if  attende<l  with  such  injury,  may  be 
enjoined.  (Coidsori  v.  PorUand,  1  Deady,  492;  Spring  Vfdley 
Water  Woi-ks  v.  Bartktt,  8  Sawy.  555 ;  Alpeiis  v.  San  FranoiacOy 
12  Sawy.  631;  2  High  on  Injunctions,  §  1243.) 
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III  tlie  abstract,  the  pas.sa|;:e  of  this  ordinance  is  not  beyond 
the  jMJwer  of  the  town.  By  subdivision  7  of  section  2  of  its 
charter  (S(»ss.  I^ws,  1 887,  p.  203),  it  is  authorized,  **  to  pro- 
vide the  city  with  gooil  and  wholesome  water/'  and  the  cost  of 
this  scheme  d<»es  not  exceed  the  limit  of  indebtedness  prescribed 
by  the  charter. 

But  owin^  to  the  existinjr  state  of  its  indebtedness,  the  town 
is,  for  the  time  being,  proltibited,  incapacitated,  from  passing 
any  onli nance  on  any  subject  which  will  increase  the  same. 

But  I  do  not  perceive  how  the  mere  passaoje  of  this  ordinance 
can  work  irreparable  injury  to  any  one.  It  does  not  execute 
itself.  Indeed  it  may  never  be  passed.  But  if  it  is,  and  an 
attempt  is  made  to  enforce  it,  by  entering  into  the  contract  with 
the  water  company,  as  provided  therein,  or  by  levying  or  col- 
lecting a  tax  to  pay  tlie  indebtedness  thereby  created,  any  one 
so  injured  may  have  the  officers  charged  with,  or  attempting 
such  enforcement,  enjoined. 

NeitluT  does  it  ap|>ear  that  "the  matter  in  dispute"  exceeds 
in  value  tlie  sum  of  two  thousand  dollars. 

It  is  true,  it  is  so  alleged  in  the  bill,  but  the  facts  stated 
therein  do  not  wairaut  the  assertion. 

For  instance,  it  is  stated  that  the  additional  and  illegal  taxes 
which  tlie  plaintiff  will  be  comjHjIled  to  pay  on  her  property  to 
meet  the  asnesseii  expense  of  tlie  proposed  water  supply,  together 
with  the  purchase  of  "the  water- works  system,"  will  exceed  in 
ten  years  the  sum  of  two  thousand  five  hundred  dollars.  But 
the  purchase  of  the  j)lant  of  the  water  company  is  only  proposed 
by  the  ordinance,  and  on  the  condition  that  the  town  shall  receive 
the  proper  authority  from  the  le-^islature;  and  then  and  in  that 
event,  the  purchase  will  be  valid. 

"The  matter  in  dispute"  is  the  right  of  the  town,  by  means 
of  this  ordinance,  to  create  an  indebtedness  of  twenty-four  thou- 
sand dollars,  payable  in  installments  of  two  hundred  dollars  per 
month,  and  thereby  subject  the  plaintiff's  pro|>erty  to  the  pay- 
ment of  its  share  of  the  tax  necessary  for  this  purpose.  And  the 
value  of  such  "  matter,*'  to  the  parties  to  the  suit,  is  the  value  or 
amount  of  the  taxes  which  would  be  levied  on  the  plaintiff's 
property,  in  case  the  ordinance  should  be  passed  and  enforced. 
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The  burden  is  on  the  plaintiff  to  allege  and  prove  tliat  these 
taxes  would  exceed  in  value  the  sum  of  two  thousand  dollars. 
Beyond  the  bare  assertion  that  this  "value"  does  exceed  two 
thousand  dollars,  the  bill  is  a  blank  on  the  subject.  It  appears 
tiiat  the  pro[)erty  now  pays  for  ail  taxes  levied  under  the  charter 
—  for  tlie  "general  fund,"  "street  repairing,"  "fire  purposes," 
"and  payment  of  indebtedness"  —  the  sum  of  forty-two  dol- 
lars. In  ten  years  this  would  amount  to  four  hundred  and 
twenty  dollars.  Would  the  water  tax  amount  to  more  or  less? 
On  the  facts  stated  in  the  bill  no  one  can  say.  Such  tax  would 
liave  to  be  about  five  times  the  sum  of  all  the  taxes  now  levied 
on  the  property  to  give  tjjis  court  jurisdiction,  on  account  of 
the  value  of  the  "matter  in  dispute."  It  is  not  at  all  probable 
that  it  would  amount  to  so  much.  But  be  that  as  it  may,  it 
must  a|)j>ear,  with  reasonable  certainty,  from  the  facts  stateil  in 
the  bill,  that  the  matter  in  dispute  exceeds  the  value  of  two 
thousiind  dollars.  And  this  "matter"  is  not  the  ordinance  nor 
the  property  of  the  plaintiff,  but  the  sum  of  the  taxes  which  the 
plaintiff  might  have  to  pay  on  account  of  such  property,  by 
reason  of  such  ordinance. 

If  it  appeared  from  the  bill  what  rate  levie<l  upon  the  prop- 
erty now  on  the  assessment  roll  of  the  town  would  be  necessary 
to  raise  this  water  tax,  it  would  be  a  simple  matter  of  calcula- 
tion to  ascertain  how  much  of  this  tax  the  plaintiff  would  be 
required  to  pay.  If  one  fourth  of  one  per  centum  was  the  rate, 
the  plaintiff  would  be  required  to  pay  fourteen  dollars  per 
annum,  which  would  make  the  value  of  the  matter  in  dispute  in 
this  suit  not  to  exceed  one  hundred  and  forty  dollars.  And 
the  strong  probability  is,  that  as  the  town  increases  in  wealth 
and  population,  and  real  property  increases  in  value,  that  the 
tax  would  diminish  rather  than  increase. 

The  demurrer  is  sustained. 
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The  Giant  Powder  Company  v.  The  Oregon  Pacific 

Railway  Company  et  al. 

CiaCUIT  COUBT,  DlBTBICr  OF  Obeoon. 

June  16,  1890. 

1.  Lrew  Law  of  1883— Stbuctubb.— The  general  phrase  in  the  act  of  1885,  "any 

otiier  Htructure,"  following,  as  id  does,  a  sixjcific  eunmeration  of  works  declared 
to  be  Mubjcct  to  a  lien  for  labor  and  mat<irial8  furnlHhed  for  their  construction, 
such  as  a  ••  building,"  "ditch,"  •* flume,"  and  "tunnel,"  iield  to  include  a 
railway. 

2.  Lien  ox  Railway — Mat  be  Limited  to  a  Section. — A  person  entitled  to  a 

lien  on  a  railway  for  materials  furuinhed  for  its  conHtruction  may  in  his  notice 
of  lien  contlne  his  claim  to  that  portion  or  section  of  the  road  in  the  coubti  no- 
tion of  which  his  material  was  used. 

3.  Giant  Powdeb  —  Matekial.  — Giant  powder  furnished  by  the  mannfticturer  to 

a  contractor  for  the  consuuction  of  a  railway,  and  used  by  the  Utter  in  tJie 
progiesH  of  such  work,  is  "  matorial,"  within  the  purview  of  tlie  lien  law  of  1885, 
for  the  valuo  of  which  such  manufacturer  is  entitl<  d  to  a  lien  on  the  railway,  or 
such  portion  thereof  as  tlie  powder  was  used  in  the  construction  of. 

Before  Deady,  District  Judge. 
3fr,  George  H,  WilUarm,  for  plaintiff. 
Mi\  L,  Flinfiy  for  defendants. 

Deady,  J.  This  suit  is  brought  by  the  Giant  Powder  Com- 
])«nnv,  a  corporation  of  ("alifornia,  against  the  Oregon  Pacific 
Tlailway  Company  and  the  Wallamet  Valley  and  Coast  Riiilway 
Comi)any,  corporations  of  Oregon,  and  James  Sesirle  and  E.  B. 
Deane,  doing  business  under  the  firm  name  of  Searle  and  Deane, 
citizens  of  Oregon,  to  enforce  a  lien  for  material  on  a  certain 
section  of  the  Wallamet  Valley  and  Coast  Railway. 

It  is  alleged  in  the  bill  that  the  defendant,  the  Wallamet 
Valley  and  Coast  Railway  Company,  is  the  owner  of  .^^aid 
railway,  which  extends  from  Yaquina  Bay,  Oregon,  eastward 
through  Corvallis,  into  the  Cascade  Mountains;  that,  in  1888 
and  1889,  said  company  contracted  with  the  defendant,  the 
Oregon  Pacific  Railway  Company,  to  construct  said  road  east- 
ward from  Albany,  Oregon;  that  on  August  25,  1888,  the 
Oregon  Pacific  Railway  Company  contracted  with  the  defend- 
ants, Searle  and  Deane,  to  construct  the  portion  of  said  road, 
commencing  at  station   numbered  2659,  plus  78,   in   Marion 
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County,  and  extending  from  there  eastward  for  fifteen  miles 
along  the  established  route  of  the  same,  in  which  <x)u tract  it 
was  provided  that  Searle  and  Deane  should  furnish  all  the 
material  and  labor  for  such  construction ;  that  Searle  and  Deane 
commenced  work  on  the  road  on  September  1,  1888,  and  com- 
pleteil  said  section  thereof,  according  to  the  contract,  on  January 
15,  1889,  and  there  remained  due  them  and  unpaid  thereon  the 
sum  of  $111,393.62. 

That  the  plaintiff,  between  September  26  and  December  31, 
1888,  furnished  Searle  and  Deane  "electrical  material,  powder, 
fuse,  and  caps,  necessary  and  proper  materials  to  use  in  the 
prosecution  of  said  work,"  and  the  said  defendants  (S.  and  D.) 
agreed  to  pay  the  plaintiff  the  sum  of  $7,148.82  therefor;  that 
said  material  was  used  by  Searle  and  Deane  in  the  construction 
of  said  road,  and  the  value  thereof,  namely,  $7,148.82,  is  now 
due  from  them  to  the  plaintiff. 

That  on  January  22,  1889,  the  plaintiff  filed  with  the  clerk 
of  Marion  County  its  claim  for  such  material,  under  the  lien 
law  of  Oregon,  for  the  pur|)ose  of  establishing  a  lien  u|><)n  said 
section  of  said  road,  and  the  land  for  thirty  feet  on  either  side 
of  the  center  line  thereof,  which  claim  was  duly  recorded;  and 
that  the  plaintiff  lias  obtained  a  judgment  against  Searle  and 
Dean  for  said  money,  but  nothing  has  been  or  can  be  made  on 
the  same. 

The  prayer  of  the  bill  is,  that  it  be  adjudged  that  the  plaintiff 
has  a  lien  on  said  section  of  the  road  for  the  amount  due  it  for 
said  material  and  costs  of  suit,  including  the  cost  of  preparing 
•such  lien  and  a  reasonable  attorney  fee,  and  that  the  property 
may  be  sold  to  satisfy  the  same. 

The  defendants,  the  railway  companies,  demur  to  the  bill. 

On  the  argument  the  following  points  were  made  in  support 
of  the  demurrer:  (1)  At  and  prior  to  the  filing  of  the  alleged 
lien,  the  law  of  the  state  did  not  give  a  lien  on  railways  to 
material  men.  (2)  A  lien  cannot  be  had  on  a  part  or  section 
of  a  railway.  (3)  The  material  in  question  did  not  enter  into 
the  construction  of  the  road,  but  was  merely  used  by  the  con- 
tractors as  a  part  of  their  plant  or  means  in  performing  their 

contract. 

XIY.  Bawt.— 16. 
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Section  1  of  the  act  of  February  11,  1886  (Comp.  1887,  sec. 
3669),  provides  that  every  person  "  furnishing  material  of  any 
kind  to  be  used  in  the  construction  ....  of  any  building, 
wlmrf,  bridge,  ditch,  flume,  tunnel,  fence,  machinery,  or  aque- 
duct, or  any  other  structure  or  superstructure,  shall  have  a  lien 
upon  the  same  for  the  ....  material  furnished,  at  the  instance 
of  the  owner  of  the  building  or  other  improvement  or  his  agent; 
and  every  contractor  ....  shall  be  held  to  be  the  agent  of  the 
owner  for  the  purposes  of  this  act." 

Section  6  of  the  act  (Comp.  1887,  sec.  3673)  provides  that 
any  material  man  desiring  to  claim  the  benefit  of  the  act  must, 
within  a  certain  time,  "file  with  the  county  clerk  of  the  county 
in  which  ouch  building  or  other  improvement,  or  some  part 
thereof,  shall  be  situateil,  a  claim  containing  a  true  statement  of 
his  demand,"  with  the  name  of  the  owner  of  the  pix>i)erty,  and 
the  person  "to  whom  he  furnisiied  the  materials;  and  also  a 
description  of  the  property  to  be  charged  with  said  lien,  suflS- 
cient  for  identification." 

Section  12  of  the  act  (Comp.  1887,  sec.  3681)  declares: — 

"The  words 'building  or  other  improvement,'  wherever  the 
same  are  useil  In  this  act,  shall  be  held  to  include  and  apply  to 
any  wharf,  bridge,  ditch,  flume,  tunnel,  fence,  machinery,  aque- 
duct to  create  hydraulic  power,  or  for  mining  or  other  pur- 
poses, and  all  other  gtructurea  and  supa^structureSf  whenever 
the  same  cau  be  made  applicable  thereto." 

By  section  1  of  the  act  of  February  25,  1889  (Scss,  Laws, 
75),  any  subcontractor,  material  man,  or  laborer,  who  "shall 
furnish  to  any  contractor,  to  any  railroad  corporation,  any  fuel; 
ties,  materials,  or  supplies,  or  other  article  or  thing,  or  who 
shall  do  or  perform  any  work  or  labor  for  such  contractor  in 
conformity  with  any  terms  of  any  contract,  express  or  implied, 
which  such  contractor  may  have  made  with  any  such  railroad 
corporation,  shall  have  a  lien  upon  all  property,  real,  personal, 
and  mixed,  of  said  railroad  corporation." 

This  is  a  most  extraordinary  act.  The  lien  of  the  material 
man  or  laborer  is  declared  to  exist  against  all  the  property  of 
the  corporation,  including  "personal,"  without  limit,  as  to  situ- 
ation or  place  of  existence^  on  the  furnishing  of  materials  or  the 
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performing  of  lalwr,  without  any  record  being  made  of  the 
same,  or  notice  to  any  one  of  the  claim,  except  in  the  case  of  a 
laborer,  when  notice  is  required  to  be  given  to  the  corporation 
that  he  will  hold  its  property  for  his  "  pay." 

It  is  contended  by  counsel  for  the  demurrer  that  the  passage 
of  the  act  of  1889  amounts  to  a  legislative  declaration  that  the 
act  of  1885  did  not  include  or  apply  to  railways. 

The  subsequent  act  might  have  been  passed  out  of  abundance 
of  caution,  and  not  upon  any  well-grounded  or  serious  impres- 
sion that  the  former  was  wanting  or  insufScient  in  this  resi)ect. 
Be  this  as  it  may,  the  opiuion  of  the  legislative  assembly  of 
1889,  as  to  the  scope  and  purpose  of  the  act  of  1885,  is  of  very 
little  moment,  and  can  have  no  weight  in  tlie  construction  of 
the  latter  one,  concerning  rights  and  transactions  which  were 
vested  or  transpired  before  it«  existence. 

The  intention  of  tlie  legislature  of  1889,  in  passing  the  act  of 
that  year,  is  a  proper  subject  of  judicial  inquiry  and  determina- 
tion, but  its  opinion  of  the  scope  and  effect  of  the  act  of  1885, 
if  it  had  any,  is  not  material  in  this  case.  Considering  the 
peculiar  provisions  of  the  act  of  1889,  the  most  obvious  reason 
for  its  passage  is  that  the  legislature  thereby  intended  to  take 
the  subject  of  claims  against  railway  corporations  for  materials 
and  labor  furnished  out  of  the  operation  of  the  general  lieu 
law  of  1885,  and  put  it  under  this  special  act,  which  does  not 
require  any  notice  of  the  claim  to  be  filed  with  any  clerk  or 
other  officer,  and  provides  a  special  proceeding  in  which  all 
such  claims  must  be  enforced,  as  in  one  suit. 

It  must  be  admitted  that  if  the  legislature  intended  to  include 
railways  in  the  act  of  1885,  it  is  not  apparent  why  so  impor- 
tant a  subject  was  not  mentioned  in  the  long  list  of  those 
expressly  named. 

Still  the  language  of  the  act  is  certainly  broad  and  compre- 
hensive enough  to  include  a  railway.  It  is  certainly  a  "struct- 
ure," if  not  a  "superstructure."  A  lien  can  as  conveniently 
be  imposed  upon  it  as  upon  a  "ditch,"  "flume,"  or  "tunnel." 
These  instances  of  lienable  property  are  expressly  mentioned 
in  the  statute,  and  the  scope  and  operation  of  this  general  term, 
"structure,"  immediately  following  this  specific  enumeration, 
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raust  be  ascertained  by  reference  to  the  latter.  The  doctrine 
of  noscUur  a  sociis  applies;  and  the  significance  of  the  word 
"structure/'  in  this  statute, ns  indicated  by  the  company  it  is 
found  in  —  *' ditch,"  "flume,"  and  "tunnel."  If  the  language 
of  the  act  was  "building  or  other  structure"  only,  then  it 
might  not  be  construed  as  including  a  railway.  But  the  words, 
a  "ditch  or  any  other  structure,"  cannot  consistently  with  this 
established  rule  of  construction  be  held  to  exclude  a  railway. 
A  railway  is  literally  and  technically  a  "structure."  It  con- 
sists of  the  bed  or  foundation,  which  may  be  of  earth,  stone,  or 
trestle-work,  on  which  are  laid  the  ties  and  rails.  These  taken 
together  constitute  a  "structure"  in  the  full  sense  of  the  word 
— a  something  joined  together,-  built,  constructed.  (Freund's 
Lat.  Lex.  Structure,  Struo;  Worcester's  Diet.  Structure.) 

In  2  Jones  on  Liens,  section  1618,  it  is  said  that  statutes  giv- 
ing a  lieu  for  labor  and  materials  furnished  for  the  construction 
of  "buildings"  are  not  usually  regarded  as  being  applicable  to 
railways.  But,  he  says  (sec.  1624),  where  the  term  "structure," 
"erection,"  or  "improvement"  is  used  in  the  statute,  it  is  pos- 
sible to  establish  a  lien  for  anything  that  can  be  attached  to  the 
realty;  and  cites,  Neilson  v.  loioa  Eastern  Ry.  Co,  44  Iowa,  71, 
where  it  a|)pears  to  have  been  held,  under  such  a  statute,  that  a 
lien  existed  against  a  railway  for  ties  used  in  its  construction. 

In  Forbes  v.  Wcdlamet  Falls  Electric  Co,  19  Or.  61,  it  was 
held  by  the  supreme  court  of  this  state,  that  poles  set  in  the 
ground  and  connected  together  by  wire  in  the  usual  way  for 
the  transmission  of  electricity  between  Portland  and  Oregon 
City,  constitute  a  "structure"  within  the  meaning  of  that  term, 
as  used  in  section  3669  (Comp.  1887),  and  therefore  a  lien 
attached  thereto  for  work  done  thereon,  at  the  instance  of  a 
contractor.  In  delivering  the  opinion  of  the  court,  Mr.  Justice 
Strahan  said :  "Do  these  poles,  planted  in  the  ground,  connected 
together  with  wires  and  insulators,  constitute  a  structure,  within 
the  true  intent  and  meaning  of  the  statute?  In  answering  this 
question,  but  little  aid  can  be  had  from  the  decisions  of  other 
states;  for  the  reason  that  no  general  principle  of  law  is 
involved,  and  such  decisions  have  generally  turned  on  the 
special  or  peculiar  phraseology  of  the  particular  statute." 
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A  railway  is  certainly  a  "structure"  withia  the  authority 
of  this  decision.  The  railway  and  the  wire  way,  notwithstand- 
ing the  different  uses  to  which  they  are  subject,  are  both  struct- 
ures, upon  which  a  lien  may  be  had  as  security  for  the  lal)or 
and  materials  that  entered  into  their  composition. 

The  case  of  Buncomhe  County  v.  Tommey^  115  U.  S.  122, 
cited  on  behalf  of  the  demurrer,  is  not  in  point.  It  turned 
on  the  construction  of  a  statute  of  North  Carolina,  that  gave 
a  lien  on  a  "building  ....  lot,  farm,  or  vessel,  or  any  kind 
of  property  not  therein  enumerated,"  for  "the  payment  of 
all  debts  contracted  for  work  done  on  the  same  or  material 
furnished."  :.,.;c 

Of  the  8i)ecific  terms  use<l  in  this  statute,  only  two — "build- 
ing"  and  "vessel"  —  include  structures ;  and  they  do  not  in  the 
nature  of  things  suggest  or  show  that  the  following  general 
phrase,  "any  kind  of  property,"  was  intended  to  include  such 
a  structure  as  a  railway.  On  the  contrary,  it  is  manifest  that 
the  general  term  "property"  has  reference  to,  and  is  to  be 
interpreted  as  a  mere  expansion  of  the  specific  kinds  of  "prop- 
erty" or  land  just  mentioned  —  "lot"  and  "farm." 

The  objection  that  a  lien  cannot  be  had  on  a  part  or  section 
of  a  railway  for  labor  or  material  furnished  for  its  construction, 
does  not  strike  me  favorably. 

In  2  Jones  on  Liens,  section  1619;  decisions  to  that  effect  are 
referred  to,  but  they  appear  to  have  been  made  on  the  language 
of  a  statute  giving  a  lien  on  "the  road"  as  a  whole;  and  also 
on  the  ground  of  public  policy,  which  it  is  said  will  not  permit 
a  sale  of  a  portion  of  a  road  on  execution.  It  is  easy  to  say  a 
thing  is  against  public  policy.  But  that  does  not  make  it  so. 
Public  policy  is  manifested  by  public  acts,  legislative  and 
judicial,  and  nOt  private  opinion,  however  eminent.  I  have 
no  knowledge  of  any  such  public  policy  prevailing  in  this  state. 
A  i*ailway  is  nothing  but  private  property  devoted  to  public 
use,  the  same  as  a  warehouse,  and  is  so  far  and  no  farther  the 
subject  of  public  policy.  The  owner,  be  he  a  natural  person  or 
a  private  corporation,  can  disuse  or  dispose  of  it,  in  whole  or  in 
part,  at  his  or  its  pleasure. 

True,  it  was  held  in  Brooks  v.  Burlington  etc,  Ry,  Co,  101 
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U.  S.  443,  tliat  a  person  wlio  furnished  labor  and  materials 
used  in  the  constrnoiion  of  a  certain  portion  of  a  railway,  had  a 
lien  on  the  whole  of  it.  This  ruling  was  made  in  favor  of  the 
lienor,  and  it  does  not  follow  from  anything  decided  in  that  ease, 
that  he  might  not  have  limited  his  lien  to  the  {)ortion  on  which 
he  bestowed  his  labor  and  materials,  and  enforced  it  accordingly. 

But  there  is  a  j)ublic  policy  of  this  state,  as  shown  by  its 
legislation,  that  should  be  considered  in  this  connection,  which 
is,  that  persons  who  furnish  lal)or  or  materials,  to  be  used  in  the 
construction  of  railways,  siiall  have  a  lien  thereon,  as  a  secur- 
ity for  the  value  of  such  labor  and  niaterials.  To  promote  this 
policy,  and  to  province  the  practical  results  intended  by  the  legis- 
lature, the  statute  giving  this  lien  should  be  construed,  so  far 
as  in  reason  and  right  it  may,  and  all  mere  doubts  as  to  the 
extent  and  manner  of  its  application  should  be  so  resolved. 

Tlie  statute  (Comp.  1887,  sec.  3673)  only  requires  the  notice 
of  the  lien  to  be  filed  with  the  clerk  of  one  county,  that  in 
which  the  "building  or  other  improvement  (structure),  or  some 
part  thereof,  shall  be  situated.*'  That  was  done  in  this  case. 
If  the  effect  of  the  transaction  is  to  give  the  plaintiff  a  lien  on 
the  whole  road,  it  may  sell  the  whole  road.  But  my  own  judg- 
ment is,  that  even  if  the  plaintiff  might  claim  a  lien  on  the 
whole  road,  it  may,  nevertheless,  limit  its  lien  by  its  notice  to 
the  part  or  section  of  the  road  for  the  construction  of  which  it 
furnished  material. 

The  notice  also  contains  the  name  of  the  owner  of  the  road 
and  the  persons  to  whom  the  plaintiff  furnished  the  material, 
as  provided  in  said  section,  and  also  a  description  of  the  prop- 
erty "to  be  charged  with  said  lien,  sufficient  for  identification," 
in  these  words:  "The  railroad  known  as  the  Wallamet  Valley 
and  Coast  Railroad,  being  built  by  the  Oregon  Pacific  Railroad 
Company,  and  being  that  portion  of  said  railroad  commencing 
at  station  No.  2659,  plus  73,  on  the  line  of  said  road  in  Marion 
County,  state  of  Oregon,  and  extending  from  there  in  an  easterly 
direction  a  distance  of  fifteen  miles  along  the  surveyed  and 
located  route  of  said  *road  in  said'  county  and  state,  'as  shown 
by  the  maps  ....  of  the  permanently  located  line  of  said  rail- 
road in  the  office  of  said  company.' " 
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If  there  is  uo  Wallamet  Valley  and  Coast  Railway  in  the 
state  of  Oregon,  which  passes  throui^li  Marion  County,  then  this 
alleged  lien  does  not  exist.  But  if  there  is,  and  I  suppose  of 
this  fact  there  is  no  doubt,  at  least,  on  this  demurrer,  then  the 
description  given  of  it,  and  the  section  on  which  the  plaintiff 
claims  a  lien,  sufficiently  identified  it.  A  conveyance  of  a  farm, 
said  to  be  situate  in  Marion  County,  Oregon,  belonging  to  the 
Oregon  Pacific  Railway  Company,  and  known  as  "Black-acre,'' 
would  be  good,  so  far  as  description  goes. 

Was  this  material  **used"  in  the  construction  of  this  section 
of  this  road  within  the  meaning  of  this  statute? 

In  Bdsshor  v.  Baliimore  <fc  0.  Ry,  Co.  Qo  Md.  99,  cited  by 
counsel  for  the  demurrer,  it  was  held,  under  a  statute  giving  a 
lien  on  a  bridge  for  all  materials  "used  in  or  about"  its  ix)u- 
6t ruction,  that  a  person  furnishing  a  contractor  with  machinery 
wherewith  to  build  a  bridge,  could  not  have  such  lien. 

Admitting  tlie  correctness  of  this  decision,  as  I  do,  the  cases 
are  not  iu  my  judgment  parallel.  The  machinery  and  appli- 
ances furnished  the  contractor  in  that  case,  although  "used"  in 
the  construction  of  the  bridge,  did  not  enter  into  the  structure 
and  become  a  part  of  it.  They  were  the  contractor's  "plant," 
and  retained  their  i<lentity  and  fitness  for  further  use,  saving 
the  limited  and  gradual  wear  and  tear  incident  to  such  use. 

This  powder  was  not  only  "used"  in  the  construction  of  this 
road,  but  it  was  thereby  necessarily  consumed;  and  it  was  so 
intended.  It  was  furnished  to  be  so  used,  in  the  construction 
of  this  road.  Nice  questions  may  arise  as  to  whether  material 
is  "  used  "  in  the  construction  of  a  road,  as  a  tool  or  plant  simply, 
or  so  used  and  consumed  as  to  entitle  the  furnisher  to  a  lien  on 
the  result  for  its  value. 

Tlie  food  furnished  a  contractor  for  his  workmen  may  be 
said  to  be  "used"  and  "consumetl"  in  the  construction  of  the 
road  on  which  they  work.  But  this  is  only  so,  in  a  remote  and 
consequential  way  or  sense.  The  food  does  not  enter  directly 
into  the  structure,  and  is  not  so  used.  Mason  work  may  be 
done  on  a  road  in  a  dry  country  or  season,  when  large  quan- 
tities of  water  must  be  hauled  many  miles  for  the  preparation 
of  the  necessary  mortar.     Upon  the  completion  of  the  structure 
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and  tlie  hardening  of  the  mortar,  the  water  has  as  thoroughly 
disappeared  as  the  powder  after  the  blast.  Again,  himber  may 
be  iischI  in  the  construction  of  a  building  for  the  purpose  of 
scaffolding.  However,  it  does  not  thereby  literally  enter  into 
the  composition  of  the  building,  nor,  so  to  spesik,  l)ecome  a  part 
of  it.  But  in  my  judgment,  both  it  and  the  water  have  been 
"used"  in  the  construction  of  the  building  and  mason  work 
within  the  meaning  of  the  lien  law  and  the  purpose  for  which 
it  was  enacted. 

And  so  I  think  this  powder  was  "used"  in  the  construction 
of  this  section  of  the  road,  whereby  it  was  consumed,  not  grad- 
ually and  incidentally,  as  a  tool  or  part  of  a  contractor's  plant, 
but  wholly  and  at  once,  in  aiding  to  clear  and  fit  the  roadway 
for  the  reception  of  the  ties  and  rails. 

The  demurrer  is  overruled. 


The   Southern    Pacific   Railroad   Co.  v.  Walter  R. 

WiGGs  AND  Simon  Newman. 

GiBCurr  Court,  Nobthesn  Distbict  of  CALironNiA. 

JuxE  23,  1890. 

1.  Railroad  Grant— Indemiott  Lands. — The  act  of  CoDgress  of  July  27,  18o6, 

granting  hinds  to  tlie  idonthern  Pacific  Railroad  Company,  was  a  grant  of  qnau- 
tity;  and  tlie  grantee,  upon  accepting  the  grant,  filing  its  map  of  locati  m  and 
building,  and  equipping  its  road  in  the  time  and  manner  prescribed  by  the  act, 
iivas  entitled  to  its  full  complement  of  land  to  the  amount  of  ten  alternate  sec- 
tions per  mile  on  each  side  of  the  road  so  constructed,  provided  the  same  could 
be  fv)uud  either  within  tlie  Sj^cified  present  grant  or  indemnity  limits. 

2.  Definite  Map  of  Location  —  Order  of  Withdrawal— Defined  Lmns  of 

Indemnfty  Belt.  — The  Southern  Pacific  Railroad  Company  filed  its  map  of 
dejiudf  location  on  tlie  3d  of  January,  18G7,  in  the  office  of  the  commiBsioner 
of  the  general  land  office,  showing  the  present  granted  and  indemnity  limits 
thereon,  whicli  granted  and  indemnity  limits  are  clearly  defined  in  the  act  of 
Congress ;  and  the  indemnity  belt  is  particularly  limited  to  specified  boundaries 
outside  of  the  granted  limits.  Held,  that  upon  filing  the  map  of  definite  loca- 
tion, and  upon  the  secretary  of  the  interior  issuing  his  order  withdrawing  all 
the  lands  within  forty  miles  of  the  line  of  the  road,  the  odd-unmbeix'd  sections 
both  ^nthin  the  present  granted  and  indemnity  limits  were  withdrawn  from 
pre-emption,  homestead  entry,  or  any  other  disposition  by  the  general  land  office. 
Furthermore  lield,  that  the  statute  itself  in  terms  proTides  that  the  odd  seetions 
shall  not  be  liable  to  sale  or  entry  or  pre-emption  other  than  to  the  company. 
Ouugrcss  intended  to  withdraw  from  sale,  entry,  or  preemption  all  those  lands 
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set  apart  within  specifically  defined  limits,  as  well  those  authorized  to  be  selected 
as  lieu  laiidu,  as  those  absolutely  granted,  in  which  the  title  itself  presently 
vested.  The  riglU  of  selection  indefeasible  by  pre-emptioners  ve^ted  upon  filing 
the  map  of  definite  location  and  withdrawal,  as  provided  by  the  statute,  although 
Vie  title  to  the  land  itself  did  not«rest  till  the  selectiun. 
S.  Authority  of  the  Secretary  op  the  Interior,— The  secretary  of  the  interior 
had  no  authority,  while  a  deficiency  existed,  to  allow  a  pre-emption  to  be  made 
upon  an  odd  section  within  these  indemnity  limits.  While  such  deficiency 
existed,  the  secretary  could  not  throw  open  the  odd  sections  within  tlie  indem- 
nity limits  to  pre-emption  or  homestead  entry.  The  right  of  selection,  in  the 
company,  to  these  lands,  is  given  in  the  statute  itself,  and  the  secretary  cannot 
revoke  it. 

4.  Joint  Resolution  of  Congress  of  June  28,  1870.  —  This  joint  resolution  con- 

ferred no  new  rights  upon  a  pre-emptor  goiog  upon  these  lauds  subsequent  to 
the  order  of  withdrawal.  It  only  saved,  and  reserved,  such  rights  as  he  had 
already  acquired  before  its  passage. 

5.  GiiOUD  upon  Plaintiff's  Title.  — A  patent  issned  in  the  name  of  the  United 

States  to  a  pre-emptor,  entering  upon  these  landii  subsequent  to  the  order  of 
withdrawal,  is  erroneouHly  issued,  without  authoiity  of  law,  and  is  void.  The 
existence  of  such  a  patent  is  a  cloud  upon  the  complainant's  title.  It  em- 
barrasses the  assertion  of  complainant's  rights,  and  prevents  it  getting  a  patent 
to  the  same  land  to  which  it  is  entitled.  These  circumstances  constitute  ground 
for  equitable  relief.  A  patent  so  issued  to  a  pre-emptor  is  void,  and  the  using 
of  it  should  be  perpetually  enjoined. 

6.  Decision  of  SECRErrARY  of  Interior  not  Conclusive  upon  Questions  of  Law, 

—  Where  the  secretary  of  the  interior,  acting  upon  a  known  and  recognized 
state  of  facts,  draws  therefrom  an  erroneous  conclusion  of  law,  and,  in  pui- 
suance  of  such  erroneous  conclusions,  issues  a  patent  to  a  party  not  entitled 
thereto,  his  action  is  not  conclusive,  but  is  subject  to  review  and  reversal  by  the 
courts. 

Before  Sawyer,  Circuit  Judge. 
3Tr,  Joseph  D,  Redding^  for  complainant. 
Mr.  Joseph  H,  Budd,  for  defendants. 

STATEMENT  OF   FACTS. 

This  is  a  bill  in  equity  seeking  a  decree  declaring  void  and 
annulling  a  patent  of  the  United  States  to  a  quarter  section  of 
land  claimed  by  the  complainant,  as  a  part  of  the  land  granted 
to  it  to  aid  in  tlie  construction  of  its  railroad  under  the  act  of 
Congress  of  July  27,  1866,  found  in  fourteenth  statute,  392. 
The  land  lies  outside  of  the  twentv-raile  limit,  and  within  the 
thirty-mile  limit  fixed  by  the  statute,  and  being  a  portion  of 
the  land  wliich  the  complainant  was  authorized  to  selwt  to 
make  up  for  any  deficiency  that  might  be  found  in  the  odd  sec- 
tions within  the  twenty-mile  limit  by  reason  of  a  prior  disposi- 
tion thereof,  or  the  acquisition  of  prior  rights  therein. 
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The  complainant  tiled  its  map  of  definite  location  in  the 
pro|)er  ollice  on  January  3,  1867,  and  a  subsequent  map  on 
8epteml>er  3,  1871,  covering  sulistantialiv  the  same  lines.  A 
letter  of  tl)e  scicretary  of  the  intefior,  accompanied  by  a  plat 
showing  the  thiriy-mile  limit,  withdrawing  the  lands  from  sale, 
entry,  or  j)re-emption,  ami  so  forth,  in  accordance  with  the 
statute,  within  the  said  thirty-mile  limit,  was  filed  in  the 
Stockton  land  office  on  May  3,  1867,  which  plat  and  with- 
drawal includeil  the  lands  in  question.  Tiiis  withdrawal  does 
not  a|»pear  to  have  ever  been  revoked,  or  attempted  to  be  re- 
voked, either  by  Congre^  or  the  interior  department.  The 
plat  of  the  township  embracing  the  land  in  dispute  was  filed  in 
the  jjroper  laud  office  on  March  19,  1881. 

On  May  19,  1881,  the  respondent,  Wiggs,  filed  in  the  said 
land  otfice  at  Stockton,  his  pi'e-emption  declaratory  statement 
for  the  said  land,  chiiming  a  settlement  thereon  on  May  15, 
1868,  which  date  is  more  tlian  a  year  after  complainant  filed  its 
map  of  definite  location.  He  made  final  proofs  of  said  pre- 
emption on  February  19,  1884,  and  received  the  patent  there- 
for, now  in  question,  on  June  12,  18xS5.  There  was  a  contest 
in  the  land  offi(,'C  from  the  beginning  between  the  complainant 
and  defendant,  Wiggs,  over  tiie  latter's  right  to  pre-empt  the 
land,  which  l)eing  decided  in  favor  of  respondent,  was  taken 
before  the  department  at  Washington  on  appeal;  and  in  a 
decision  rendered  by  the  commissioner  on  January  28,  1882, 
respondent's  right  to  pre-empt  was  affirmed. 

This  decision  was  affirmed  by  the  secretary  of  the  interior  on 
Novenil>er  27, 1883;  and,  in  accordance  with  the  determination 
of  the  secretary,  the  patent  in  question  was  issued  to  respondent 
on  June  12,  1885.  On  July  9,  1885,  the  duly  authorized  agent 
of  complainant,  having  selected  the  lands  so  far  as  it  could  make 
a  selection,  without  the  concurrencre  of  the  department,  presented 
in  the  Stockton  land  office  list  No.  7  of  lands  selected  by  the 
Southern  Pacific  Railroad  Company  to  make  up  deficiency,  under 
and  in  pursuance  of  said  statute  of  July  27,  1866,  and  tendered 
the  full  amount  of  fees  receivable  thereon,  the  full  costs  and 
expenses  of  survey  having  been  paid,  said  list  being  in  the  usual 
form  in  use  in  such  cases ;  and  the  register  and  receiver  of  said 
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land  office  rejected  said  list  and  selection,  not  on  the  ground 
tliat  there  was  no  deficiency,  or  of  any  irregularity  in  the  form 
of  proc(»eding,  or  in  the  selection,  or  that  they  were  not  other- 
wise subject  to  selection,  but  for  the  reason  that^  as  appears  by 
tlie  records  of  this  office,  said  land  was  patented  to  Walter  Wiggs, 
June  12,  1885.  This  was  the  sole  objection  assigned.  Said  list 
of  sai<l  selected  land  embraced  the  laud  in  question.  The  said 
patent  is  the  patent  issuetl  as  hereinbefore  stated. 

Tlie  complainant  had,  belore  said  selection,  built  and  com- 
pleted its  line  of  road  opposite  and  beyond  the  said  lands 
within  the  time,  and  in  all  respects  in  the  manner,  as  required 
by  law,  and  it  had  been  accepted  by  the  proper  officers  of  the 
government. 

Saw^yer,  Circuit  Judge  {after  stating  the  facts).  Upon  the 
facts  stated,  the  question  arises,  whether  the  lands,  under  the 
statute,  were  open  to  j)re-emption  by  the  respondent,  ai  the  time 
he  settled  upon  t/iein,  for  the  purpose  of  acquiring  a  pre-emption 
right,  and  whether  the  patent,  upon  fulfilling  the  other  condi- 
tions, was  lawfully  issued  to  him;  or  whether,  on  the  contrary, 
the  complainant,  by  the  acceptance  of  the  land  grant,  filing  its 
map  of  definite  location  and  building  the  road  in  all  respects  in 
accordance  wnth  the  requirements  of  the  act  of  Congress,  did 
not,  from  the  date  of  filing  its  map  of  location,  acquire  a  right 
indefeasible  by  pre-emption  claimants  under  the  existing  laws, 
to  select  this  land  in  lieu  of  lands  within  the  twenty-mile  limit, 
lost  by  reason  of  any  of  the  causes  enumerated  in  the  statute. 
In  Rt/an  v.  Centred  Pac.  R.  R.  Co.  5  Sawy.  261,  affirmed  in 
99  U.  8.  382,  it  was  held  that,  in  a  similar  grant,  the  grant 
attached  and  title  vested  to  the  specific  alternate  sections  desig- 
nateil  by  odd  numbers  within  the  forty-mile  limit  of  that  grant, 
on  the  filing  of  the  plat  of  the  surveyed  line  of  the  road  with 
the  secretary  of  the  interior,  and  the  withdrawal  of  the  land 
from  sale  by  him ;  but  that  the  title  did  not  vest  in  any  par- 
ticular division  of  land  that  might  be  selected  outside  the  limit 
to  make  up  a  deficiency  until  said  deficiency  had  been  ascer- 
tained, and  the  selection  in  lieu  thereof  had  been  actually  made« 
Tliis  decision  has  been  re|>eatedly  recognized  since. 
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It  is  insisted  on  the  part  of  the  respondent  that  these  <h*cisions 
must  control  the  case,  as  the  lands  are  in  the  belt  of  lands 
lial)le  to  Ihj  sele(;ted  as  lieu  lands  only,  and  were  not  selected  to 
supply  a  deficiency  till  after  the  settlement  for  the  purpose  of 
pre-empt intr,  at  which  time  the  title  under  the  decision  had  not 
vestetl.  Jiut  I  am  of  the  opinion,  that  those  decisions  are  not 
broa<l  enough  to  reach  this  case.  The  ultimate  question  in 
those  cjiscs  was  quite  different.  In  this  case,  the  rigid  to  select^ 
in  tJie  future,  ViIh  Ixindy  in  Vie  p<irt  Uiniiedfor  thxd  purpose,  vested, 
should  tliere  tuni  out  to  be  a  deficiency ,  on  filing  tlie  map  of  definite 
loc(dion,  tlierebi/  fixing  the  limit  of  the  dial  rid  for  selection,  although 
no  title  to  the  land  vested  till  selection.  The  precise  question  now 
in  vol  veil  is  not,  so  far  as  I  am  aware,  presented  in  any  other 
case.  The  statute  itself  makes  a  specific  grant  of  every  alter- 
nate section  within  certain  s[)ecified  limits,  to  which  no  other 
riirht  has  attached  at  the  time  when  the  line  of  the  road  becomes 
definitely  fixcnl;  and  in  case  some  of  the  lands  are  lost  by  reasoa 
of  prior  interests  having  attached,  it  gives  a  right  to  select  an 
amount  equal  to  that  so  lost  out  of  any  odd  sections  of  public 
lands  free  from  other  prior  claims  within  otiier  specified  limits  of 
no  great  extend,  Tlie  rigid  to  select,  at  once,  vests,  though  the  title 
to  specific  lands  does  not,  till  selection  is  made.  And,  to  preserve 
that  right  of  selection,  the  statute  itself,  in  terms,  provides,  that 
said  odd  sections  shall  not  be  liable  to  sale,  or  entry,  or  pre- 
emption other  tlian  to  the  company;  that  no  pre-emption  right 
shall  be  allowed  in  those  lands  specified.  The  language  of  the 
statute  is:  ''That  there l)e  and  hereby  is  granted"  to  the  rail- 
road company  ....  "every  alternate  section  of  public  land 
not  mineral,  designated  by  odd  numbers,  to  the  amount  of 
twenty  alternate  sections  per  mile  on  each  side  of  said  railroad 
line  as  said  company  may  adopt  through  the  territories  of  the 
United  States,  and  ten  alternate  sections  of  land  per  mile  on 
each  side  of  said  railroad  whenever  it  passes  through  any  state, 
and  whenever,  on  the  line  of  the  route,  the  United  States  have 
full  title,  and  free  from  pre-emption  or  other  claims  or  rights 
at  the  time  the  line  of  said  road  is  designated  by  a  plat  thereof 
filed  in  the  office  of  the  commiasioner  of  the  general  land 
office."     And    section   6   provides  as   follows:    "And    be   it 


N.  Dist.  Cal.]    Southern  Pac.  R.  R.  Co.  v.  Wigos.     573 

1890.  J  Opinion  of  the  Court — Sawyer,  G.  J. 

further  enactefl,  that  the  President  of  the  United  States  shall 
cause  the  lands  to  be  surveyed  for  fort}/  miles  in  width  on  both 
sides  of  the  entire  line  of  said  road  after  the  general  route  shall 
be  fixed,  and  as  fast  as  may  be  required  by  the  construction  of 
said  railroad;  and  the  odd  sections  of  land  hereby  granted  shall 
not  be  liable  to  sale  or  entry  or  pre-emption  before  or  after  they  are 
surveyed,  exceed  by  said  company,  as  provided  in  this  ax^t ;  but  the 
provisions  of  the  act  of  September,  1841,  granting  pre-emption 
rights,  and  the  acts  amendatory  thereof,  and  of  the  act  entitled 
*An  act  to  secure  homesteads  to  actual  settlers  on  the  public 
domain,'  approved  May  2(J,  1862,  shall  be  and  the  same  are 
licrcon  exten(l(Ml  to  all  other  lands  on  the  said  line  of  said  road 
when  surveyed,  excepting  those  hereby  granted  to  said  company  J' 
(14  Stats.  294,  sec.  3,  and  296,  sec.  6.) 

Thus,  in  express  terms,  it  is  provided,  that  the  odd  sections 
thus  graiite<l  within  the  whole  boundaries  shall  not  be  sidjject  to 
sale,  entry,  or  pre-emption  before,  or  after,  they  are  surveyed,  except 
by  said  company,  as  provided  in  this  act.  It  is  apparent  that 
Congress  intend»^l  to  preserve  all  these  odd  sections,  within  the 
space  limited,  till  it  could  be  ascertained  what  deficiency  there 
would  l)e;  and  the  company  could  su|)ply  them  by  selections 
within  the  prescribed  limits.  It  permitted  sales  and  pre-emp- 
tions, within  the  prescTibed  limits,  of  even  sections  only.  Con- 
gress intended  that  the  grants  should  be  substantial.  This  case 
affords  an  illustration  of  the  injustice  of  any  other  view. 
This  map  of  definite  location  was  filed  on  January  3,  1867, 
whereby  the  limits  became  fixed,  and  the  right  of  selection 
upon  the  arising  of  the  conditions,  vested.  The  government 
did  not  file  its  j)lat  of  the  survey  till  March  17,  1881,  fourteen 
years  afterwards,  and  long  after  the  completion  of  the  road 
opposite  the  lands.  Until  this  time  it  could  not  be  ascertained 
whether  any,  or  if  any,  what,  deficiency  would  exist;  and  if  it 
could  be  known,  there  could  be  no  selection  of  odd  sections  to 
suj>ply  the  deficiency  until  it  coidd  be  known  where  the  odd 
sections  would  fall,  and  this  would  require  a  survey.  But  if 
during  all  this  time  the  lands  were  open  to  pre-emption,  the 
lands  could  all  be  taken  up,  while  the  hands  of  the  com])lainant 
-were  tied.     In  this  very  case  the  respondent  initiated  his  pre- 
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emptioi)  claim  by  settlement  in  1868,  but  did  not,  because  be 
c<)ul<l  not,  file  his  declaratorv  statement  till  a  short  time  after 
the  RWiMjr  of  the  plat  in  1^81,  immetliately  after  which  the  con- 
test between  him  anil  the  company,  as  to  which  had  the  right, 
commeiKHMl  before  the  department,  and  it  was  followed  up  till 
finally  deci<led,  a  short  time  before  the  patent  issued.  If  one 
pre-emptor  can  enter  upon  the  land  wante<l,  and  wait  ten  years 
or  more  for  a  survey,  and  thereby  acquire  a  right,  while  the 
railroad  company  must  wait  for  a  survey  before  it  can  make  its 
selection  and  acquire  a  right  thereby,  all  the  lands  can  be  in 
that  manner  wrested  from  the  company;  and  of  what  use  to  it, 
under  such  conditions,  would  be  the  right  to  select  given  by  the 
statute? 

If  such  a  right  of  pre-emption  exists,  while  the  company 
cannot  act,  all  the  lands  which  derive  their  greatest  value  from 
tiie  very  construction  of  the  road,  or  its  oontemplateci  construc- 
tion, could  be  v/reste<l  from  the  company,  even  after  the  road 
is  constructed,  by  a  failure  of  the  government  to  make  the 
survey. 

Manifestly,  I  think,  Congress  intended  to  withdraw  from 
sale,  entry,  or  pre-emption,  by  [)arties  other  than  the  company, 
all  those  lands  set  apart  within  fixed  limits,  as  well  thobe 
authorized  to  be  selected  as  lieu  lands,  and  thereby  preserve 
the  right  of  selection,  till  selection  was  possible  to  be  made,  as 
those  absolutely  granted  in  which  the  title  itself  presently 
vested.  No  time  was  limited  by  the  act  for  selection,  or  limit- 
ation of  time  put  upon  the  express  withdrawal,  either  by  the 
act  or  the  secretary  of  the  interior.  A  right  to  select  which 
could  be  cut  off  at  the  sole  discretion  of  any  pre-emptioner 
without  any  fault  of  the  company,  and  without  any  power  on 
its  part  to  prevent  it,  would  be  illusory,  and  do  right  at  all. 
By  the  statute  the  President  was  required  to  "cause  the  lands 
to  be  surveyed  for  forty  miles  in  width,"  —  the  whole  forty 
miles.  And  the  odd  sections  grante<l  within  the  whole  forty 
miles  "shall  not  be  liable  to  sale,  entry,  or  pre-emption  before 
or  after  they  are  surveyed,  except  by  said  company,  as  provided 
in  this  act."  It  does  not  appear  to  me  that  this  language  is 
susceptible  of  more  than  one  construction,  and  that  is,  4ihat  no 
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pre-emption  right  could  be  perfected  or  initiated  iu  the  face  of 
that  prohibition  till  Congress  sees  fit  to  withtlraw  it,  while 
still  in  its  power  to  do  so,  or  till  the  whole  claim  of  the  com- 
pany for  deficiency  is  both  ascertained  and  satisfie<l.  As  Con- 
gress did  not  see  fit  to  put  any  limitation  upon  the  time  for 
selection,  neither  the  secretary  of  the  interior,  nor  the  courts, 
are  authorized  to  prescribe  such  limitation. 

In  United  States  v.  Caiiner,  ante^  P^g®  53'^>  ^'^'*  court  held, 
the  circuit  justice  and  circuit  judge  concurring,  that,  under  a 
similar  grant,  no  other  right  than  that  of  the  railroad  company 
could  be  acquired  or  initiateil  in  any  of  the  odd  sections  within 
the  limits  of  the  grant,  after  the  filing  in  the  proper  office  of 
the  map  of  the  general  route  of  the  road,  and  the  withdrawal 
of  the  lands  by  the  secretary  of  the  interior;  that  the  filing  of 
such  map  of  the  general  route  and  tlie  withdrawal  protected 
the  lands  from  the  acquisition  of  any  right  by  any  other  parties 
till  the  routes  should  be  definitely  fixed,  when  the  title  would 
definitely  vest  in  the  odd  sections  of  the  specific  grant.  It  was, 
also,  held,  that  no  pre-emption  right  could  be  acquired,  or  even 
initiate<1,  on  any  lands  except  those  as  to  which  such  rights  were 
expressly  authorized  by  statute  to  be  acquired,  and  a  foiiiori 
none  can  be  acquired  or  initiated  when  there  is,  as  in  this  case, 
an  express  statutory  inhibition.  In  that  case  the  lands  were 
thus  protected  and  withdrawn  in  a  tract  ten  miles  wi<ler  than 
was  necessary  for  the  grant  after  the  line  of  the  road  became 
definitely  fixed.  The  same  rule  was  held  with  respect  to  pre- 
emption claims  in  Souikei^  Pac,  R,  R.  Co.  v.  Orton,  6  Sawy. 
198;  BiMz  v.  Northern  Pac.  Ry.  Co.  119  U.  S.  65;  Denny  v. 
Dodson,  13  Sawy.  68;  Schtdenberg  v.  Harnnmn,  21  Wall.  44; 
Missouri  K.  &  T,  Ry.  Co.  v.  Kansas  Pac.  R.  R.  Co.  97  U.  S. 
491.  The  principles  thus  established  in  my  judgment  cover 
and  control  this  case. 

The  joint  resolution  of  Congress  of  Jnne  28,  1870  (16  Stats. 
382),  "saving  and  reserving  all  the  rights  of  actual  settlers," 
conferred  no  new  rights  upon  respondent.  It  only  saved  and 
reserved  such  rights  as  he  had  already  acquired  under  prior 
laws  before  its  passage.  But  he  had  acquired  no  rights  under 
prior  laws  at  that  time  to  protect,  as  the  land,  as  we  have  seen, 
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was  not  subject  to  pre-emption ;  and  when  he  entered  he  was  a 
mere  trespasser  ajjainst  the  express  law  of  tlie  land,  and  the 
rights  of  tlie  com]>lainant  were  in  no  wise  limited  by  this  reso- 
lution. Congress  did  not  attempt  to  limit  them,  and  it  could 
not  limit  suoh  rights  as  had  already  fully  vested,  had  it  desired 
to  do  so.     (SoiUheni  Pac.  R.  R.  Co.  v.  0/ion,  6  Sawy.  197,  et  seq.) 

The  land,  in  the  present  case,  was  awarded  by  the  depart- 
ment, and  j)atented  to  resj)ondent  expressly  U|>on  the  authority 
of  a  decision  of  the  secretary  of  the  interior  rendere<l  in  1878, 
l)efore  the  decision  in  Orton^s  Casey  cited.  Orion's  Case,  and 
those  cited  in  tiie  opinion  of  the  court,  and  especially  those  cases 
since  decided  by  the  supreme  court  and  cited  in  the  j)resent 
opinion,  established  a  rule  wholly  inconsistent  with  that  adopted 
by  the  secretary  of  the  interior  relied  on,  and  necessarily  over- 
rule<l  it. 

Although  the  selection  of  the  lieu  lands  were  to  be  "made 
under  the  direction  of  the  secretary  of  the  interior  "  thev  were 

*  f  ml 

to  be  "selected  by  said  company,''  not  by  him;  nor  was  the 
selection  required  to  be  approved  by  him,  as  is  required  by  some 
other  acts,  and  when  there  was  a  deficiency,  and  the  company 
selected  lands  open  to  selection,  there  was  no  authority  vested 
in  the  secretary  to  arbitrarily  refuse  to  recognize  and  allow  such 
selection.  This  would  deprive  the  company  of  the  right  of 
selection  expressly  given  by  the  statute,  and  vest  it  in  the  secre- 
tary, whereas  the  statute  says  in  express  terms,  "other  lands 
shall  be  selected  by  said  company  in  lieu  thereof." 

It  is  urged  that  the  matter  of  determining  the  rights  of  these 
parties  was  vested  in  the  secretary,  and  that  his  action  cannot 
be  reviewed  by  the  court,  but  is  conclusive.  I  do  not  so  read 
the  decisions  of  the  supreme  court.  There  is  no  dispute  al>out 
the  facts  here.  The  secretary  acted  upon  a  known  and  recog- 
nized state  of  facts,  and  on  that  state  of  facts  drew  an  erroneous 
conclusion  of  law,  and  on  those  recognized  facts  gave  the  land 
to  the  respondent,  whereas  he  should  have  awarded  it  to  the 
complainant.  He  issued  a  patent  to  the  respondent  to  land  in 
which  he  had  no  legal  right;  a  patent  which,  upon  the  known 
and  recognized  state  of  facts,  he  had  no  authority  of  law  to  issue. 

It  is  urged,  that  if  the  claim  of  the  complainant  be  estab- 
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lishecl,  it  has  the  legal  title,  and  an  adequate  and  complete 
remedy  at  law,  and  that  there  is  no  ground  for  equitable  relief 
or  jurisdiction.  But  this  pateut  is  a  cloud  upon  the  complain- 
ant^s  title,  which  it  is  entitled  to  have  removed.  The  existence 
of  the  pateut  gives  color  of  title  and  is  recognized  by  the  laud 
department.  It«  existence  embarrasses  the  assertion  of  com- 
plainant's right,  aud  prevents  it  from  getting  a  patent  to  the 
same  land,  to  which  it  is  entitled.  These  circumstances  consti- 
tute grouud  for  equitable  relief.  The  remedy  at  law  is  not 
equally  adequate  and  complete.  (Van  Wyck  v.  Knevals,  106 
U.  S.  370;  Fixley  v.  Huggim,  15  Cal.  128.) 

Let  there  be  a  decree  for  complainant,  in  pursuance  of  the 
prayer  of  the  bill,  adjudging  respondent's  title  to  be  void,  and 
annulling  it;  that  there  be  a  perpetual  injunction  against  his 
using  it,  or  setting  up  any  claim  of  title  or  right  under  it;  aud 
that  he  convey  to  the  complainant  any  right  he  may  have,  or 
claim  to  have,  under  it. 


If. 


State  of  Caufornia  v.  Chue  Fan. 

ClBOUIT  COUBT,   NOBTHEBN  DlSTBIGTr  OF  GaLITOBNIA. 

JuNB  23,  1890. 

1.  Bemotal  of  Causes — Local  Pbejudzoe.— Under  the  Beyised  Statutes  of  the 
Uuited  States,  section  <>41>  providing  for  remoiral  of  a  cause  before  final  hearw 
ing,  "  when  any  civil  suit  or  proseontion  is  commenced  in  any  state  court,  for 
any  cause  whatever,  against  any  person  who  is  denied,  or  cannot  enforce  in  the 
judicial  tribunals  of  the  state,  ....  any  right  secured  to  him  by  any  law  pro- 
viding for  the  equal  civil  rights  of  a  citizen,"  a  prosecution  against  a  Chinaman 
for  haying  in  his  possession  a  lottery  ticket  under  a  law  applying  to  "any  per- 
son," cannot  be  removed  on  the  ground  of  local  prejudice  or  maladministration 
of  the  law. 

Before  Sawyer,  Circuit  Judge. 

On  motion  to  remand  to  stat«  court. 

Jfr.  John  Lord  Love^tox  motion. 

Mr.  Alfred  Clarice^  for  defendant. 

Sawyer,  Circuit  Judge.  The  defendant,  a  Chinese  subject, 
was  arrested  upon  a  complaint  filed  in  the  police  court  of  San 
Francisco,  charging  him  with  having  in  his  possession  a  lottery 

XIV.  SAWY.-87. 
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ticket,  iu  violation  of  section  70  of  ordinance  No.  2187,  mak- 
ing the  act  a  misdemeanor.  The  section  provides  that  ^'it  shall 
l>c  unlawful  for  any  person  to  have  in  his  possession  ....  a 
lottery  ticket/'  etc.,  and  that  "any  person  violating  any  of  the 
proviKJons  of  this  section  shall  be  guilty  of  a  misdemeanor," 
etc.  The  prisoner,  upon  being  arrested,  filed  an  elalx>rate  peU- 
tion,  setting  up  numerous  grounds  intended  to  sitow  why  he 
could  not  obtain  an  equal  protection  of  the  laws  in  the  state 
court,  and  asked  that  the  case  be  removed  to  the  United  States 
circuit  court  for  trial,  in  pursuance  of  the  provisions  of  section 
641  of  the  Revised  Statutes  of  the  United  States;  and  i\ie  police 
judge  having  refused  to  allow  the  cause  to  be  remove<l,  he 
obtained  a  writ  of  habeas  corpus  oum  causa^  as  provided  in  sec- 
tion 642,  Revised  Statutes,  and  the  cause  and  the  custody  of 
the  prisoner  were  transferred  to  the  United  States  circuit  court. 

Tlie  state  district  attorney  now  moves,  that  tiie  cause  be 
remanded  to  the  state  court,  and  the  custody  of  the  prisoner 
restored  to  the  sheriff  of  the  city  and  county  of  San  Francisco, 
on  the  ground,  among  others,  that  no  sufficient  case  is  made  by 
the  re<^ord  and  petition,  under  said  provisions  of  the  statute,  for 
the  removal. 

That  the  statute  is  valid,  and  that  a  case  properly  coming 
within  the  provisions  of  the  statute  may  be  so  legrilly  removetl, 
is  settled  by  the  decision  of  the  supreme  court,  in  the  case  of 
Strauder  v.  West  Virginia,  100  U.  S.  303,  and  other  cases. 
The  only  question,  then,  is,  whether  the  record  and  petition 
present  a  case  within  the  purview  of  that  statute.  Ujwn  care- 
ful examination,  I  am  satisfied  that  the  supreme  court,  in  T7r- 
ffinia  v.  Rives,  has  settled  the  point,  that  it  is  not.  This  was  a 
case  of  two  negroes  charged  with  murder,  who  allege,  very  fully, 
the  facts,  and  that,  on  account  of  the  action  of  the  judges,  and  of 
popular  prejudices,  they  were  uuable  to  obtain  an  equal  protection 
of  the  laws.  The  case  was  removed  to  the  circuit  court  under 
tiie  provisions  of  section  641,  Revised  Statutes.  In  discussing 
the  question  arising  on  the  petition,  the  supreme  court  makes  the 
following  observations,  equally  applicable  to  this  case:  — 

"  If  the  petition  filed  in  the  state  court  before  trial,  and  duly 
verified  by  the  oath  of  the  defendants,  exhibited  a  sufScient 
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^ound  for  a  removal  of  the  prosecutions  into  the  circuit  court 
of  the  United  States,  they  were  in  legal  effect  thus  removed, 
and  the  writs  of  habeas  corpus  were  properly  issued.  All  pro- 
ceedings in  the  state  court  subset] uent  to  the  removals  were 
coram  non  judiee  and  absolutely  void.  This  by  virtue  of  the 
express  declaration  of  section  641  of  the  Revised  Statutes, 
which  enacts  that,  ^upon  the  filing  of  such  petition,  all  further 
proceedings  in  the  state  court  shall  cease,  and  shall  not  be  re- 
sumed except  as  thereinafter  provided.'  In  Gordmi  v»  Longest^ 
16  Peters,  97,  it  was  ruled  by  this  court  that  when  an  applica- 
tion to  remove  a  cause  (removable)  is  made  in  proj>er  form,  and 
110  objection  is  made  to  the  facts  upon  which  it  is  founded,  *  it 
is  the  duty  of  the  state  court  to  "proceed  no  further  in  the 
cause,*'  and  every  step  subsequently  taken  in  the  exercise  of 
jurisdiction  in  the  case,  whether  in  the  same  court,  or  in  the 
court  of  ap{)eals,  is  coram  non  judice,'  To  the  same  effect  is 
Home  Life  Ins.  Go,  v.  Dunn^  19  Wall.  214.  It  is,  therefore,  a 
material  inquiry  whether  the  petition  of  the  defendants  set 
forth  such  facts  as  made  a  case  for  removal,  and  consequently 
arrested  the  jurisdiction  of  the  state  court,  and  transferred  it  to 
the  federal  court.  Section  641  of  the  Revised  Statutes  provides 
for  a  removal  'when  any  civil  suit  or  prosecution  is  commenced 
in  any  state  court,  for  any  cause  whatsoever,  against  any  person 
who  is  denied  or  cannot  enforce  in  the  judicial  tribunals  of  the 
state,  or  in  the  part  of  the  state  where  such  suit  or  j)rosecution 
is  pending,  any  right  secured  to  him  by  any  law  providing  for 
the  equal  civil  rights  of  citizens  of  the  United  States,'  etc.  It 
declares  that  such  a  case  may  be  removed  before  trial  or  final 
hearing.  Was  the  case  of  Lee  and  Bur  well  Reynolds  such  a 
one?  Before  examining  their  petition  for  removal,  it  is  neces- 
sary to  understand  clearly  the  scope  and  meaning  of  this  act  of 
Congress.  It  rests  upon. the  fourteenth  amendment  of  the  con- 
stitution and  the  legislation  to  enforce  its  provisions.  The 
amendment  declares  that  no  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  state  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction^  the  equal  protection  of 
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the  laws.     It  was  in  pursuaooe  of  these  coDstitutioaal  provisioM 
that  the  civil  rights  statutes  were  enacted.    (Sees.  1977^  1978, 
Rev.  Stats.)    They  enact  that  all  persons  within  the  jurisdio- 
tiou  of  the  United  States  shall  have  the  same  right  in  every 
state  and  territory  to  make  and  enforce  contracts,  to  sue,  be 
parties,  give  evidence,  and  to  the  full  and  equal  benefit  of  aU 
laws  and  proceedings  for  the  security  of  persons  and  property 
as  is  enjoyed  by  white  citizens,  and  shall  be  subject  to  like  pai>- 
ishment^  pains,  penalties,  taxes,  licenses,  and  exactions  of  every 
kind,  and  to  no  other.     Section  1978  euacts  that  all  citizens  of 
the  United  States  shall  have  the  same  right  in  every  state  and 
territory  as  is  enjoyed  by  white  citizens  thereof  to  inherit,  pur- 
chase, lease,  sell,  hold,  and  convey  real  and  personal  property. 
The  plain  object  of  these  statutes,  as  of  the  constitution  which 
authorized  them,  was  to  place  the  colored  race,  in  respect  of 
civl  rights,  upon  a  level  with  whites.     They  made  the  rights 
and  responsibilities,  civil  and  criminal,  of  the  two  races  exactly 
the  same.     The  provisions  of  the  fourteenth  amendment  of  the 
constitution  we  have  quoted  all  have  reference  to  state  action 
exclusivelyy  and  not  to  any  action  of  private  individuab.     Itiatke 
state  which  is  prohibited  from  denying  to  any  person  within  its 
jurisdiction  the  equal  protection  of  the  laws,  and  consequently 
the  statutes  partially  enumerating  what  civil  rights  colored  men 
shall  enjoy  equally  with  white  persons,  founded  as  they  are 
upon  the  amendment,  are  intended  for  protection  against  state 
infringement  of  those  rights.     Section  641  was  also  intended  for 
their  protection  against  date  action,  and  against  that  alone.     It 
is  doubtless  true,  that  a  state  may  act  through  different  agencies, 
either  by  its  legislative,  its  executive,  or  its  judicial  authorities; 
and  the  prohibitions  of  the  amendment  extend  to  all  action  of 
the  state  denying  equal  protection  of  the  laws,  whether  it  be 
action  by  one  of  these  agencies  or  by  another.     Congress,  by 
virtue  of  the  fifth  section  of  the  fourteenth  amendment,  may 
enforce  the  prohibitions  whenever  they  are  disregarded  by  either 
the  legislative,  the  executive,  or  the  judicial  department  of  the 
state.     The  mode  of  enforcement  is  left;  to  its  discretion.     M 
may  secure  Vie  right,  thai  is,  enforce  its  recognition,  by  removing 
the  case  from  a  state  court  in  which  U  is  denied  into  a  federal  court 
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where  it  mil  be  ackiwwledged^  Of  this  there  can  be  no  reason- 
able doabt.  Removal  of  cases  from  state  courts  into  courts 
of  the  United  States  has  been  an  acknowledged  mode  of  pro- 
tecting rights  ever  since  the  foundation  of  the  government.  Its 
constitutionality  has  never  been  seriously  doubte<i.  But  it  i8 
etiU  a  questUm  whether  the  remedy  of  removal  of  cases  from  state 
courts  into  the  courts  of  the  United  States,  given  by  section  641, 
applies  to  all  eases  in  which  equal  protection  of  ilie  laws  may  be 
denied  to  a  defendant  And  clearly  it  does  not.  The  constitu- 
tional amendment  is  broader  than  the  provisions  of  that  section. 
The  statute  authorizes  a  removal  of  the  case  onlv  before  trial,  not 
after  a  trial  has  commenced.  It  does  not,  therefore,  embrace 
many  cases  in  which  a  colored  man's  right  may  be  denied.  It 
does  not  embrace  a  case  in  which  a  right  may  be  denial  by 
judicial  action  during  the  trial,  or  by  a  discrimination  against 
him  in  the  sentence But  the  violation  of  the  constitu- 
tional provisions,  when  made  by  the  judicial  tribunals  of  a  state, 
may  be,  and  generally  will  be,  after  the  trial  has  commenced.  It 
18  then,  during  or  after  the  trial,  that  denials  of  a  defendant's 
right  by  judicial  tribunals  occur.  Not  oft«n  until  then.  Nor 
can  the  defendant  know  until  then  that  the  equal  protection  of 
the  laws  will  not  be  extended  to  him.  Certainly  until  then  he 
cannot  affirm  that  it  is  denied,  or  that  he  cannot  enforce  it,  in 
the  judicial  tribunals.  It  is  obvious,  therefore,  that  to  such  a 
case,  that  is,  a  judicial  infraction  of  the  constitutional  inhibi- 
tions, after  trial  or  final  hearing  has  commenced,  section  641 
has  no  applicability.  It  was  not  intended  to  reach  such  cases. 
It  left  them  to  the  revisory  power  of  the  higher  courts  of  the 
state,  and  ultimately  to  the  review  of  this  court.  We  do  not 
say  that  Congress  could  not  have  authorized  the  removal  of 
such  a  case  into  the  federal  courts  at  any  stage  of  its  proceed- 
ing, whenever  a  ruling  should  be  made  in  it  denying  the  equal 
protection  of  the  laws  to  the  defendant.  Upon  that  subject  it 
is  unnecessary  to  affirm  anything.  It  is  sufficient  to  say  now 
that  section  641  does  not.  It  is  evident,  therefore,  that  the 
denial  or  inability  to  enforce  in  the  judicial  tribunals  of  a  state, 
rights  secured  to  a  defendant  by  any  law  providing  for  the 
equal  civil  rights  of  all  persons  citizens  of  the  United  States^ 
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of  which  se<jtion  641  speaks,  is  primarily,  if  not  exclusively,  a 
denial  of  such  riglits,  or  an  inability  to  enforce  them,  resulting 
from  the  constitution  or  laws  of  the  state,  rather  than  a  denial 
first  made  manifest  at  the  trial  of  the  case.  In  other  words, 
the  statute  has  reference  to  a  legislative  denial^  or  an  inability 
remitting  from  it.  Many  such  cases  of  denial  might  have  been, 
....  as  they  had  been,  denied  a  trial  by  jury.  They  have 
been  excluded  by  law,  from  any  jury  summoned  to  try  persons 
of  their  nice,  or  the  law  might  have  denied  to  them  the  testi- 
mony of  colored  men  in  their  favor,  or  process  for  summoning 
witnesses.  Numerous  other  illustrations  might  be  given.  In 
all  such  canes  a  defendant  can  affirm,  on  oath,  before  trial,  that 
lie  is  denied  the  equal  protection  of  the  laws  or  equality  of 
civil  rights.  Buiy  in  the  absence  of  constUiUimial  or  legidative 
^iiapedimeiUSj  he  cannjot  swear  before  his  case  conies  to  trial  that  his 
enjoynieiU  of  all  his  civil  rights  is  denied  to  him.  When  be  has 
only  an  apprehension  that  such  rights  will  be  withheld  from 
him  when  his  case  shall  come  to  trial,  he  cannot  affirm  that 
they  are  actually  denied,  or  that  he  cannot  enforce  them.  Yet 
siich  an  affirmation  is  essential  to  his  right  to  remove  his  case.  By 
the  express  requirement  of  the  statute,  his  petition  must  set 
forth  the  facts  upon  whicii  he  bases  his  claim  to  have  his  case 
renioveii,  and  not  merely  his  belief  that  he  cannot  enforce  his 
rights  at  a  subsequent  stage  of  the  proceedings.  The  statute 
was  not,  therefore,  iritended  as  a  corrective  of  errors  or  wrongs 
committed  by  judicial  tnbunals  in  the  administrcUion  of  the  law  at 
ilie  trial,^^     (  Virginia  v.  Jiives,  100  U.  S.  316,  et  seq.) 

Thus  the  court  held  the  <^ase  not  to  be  within  the  statute, 
and  issued  a  mandamus  to  the  district  judge  directing  him  to 
remand  it  to  the  state  court.  That  decision,  in  my  judgment, 
completely  covers  this  case.  The  Chinese  stand  exactly  in  the 
condition  of  those  negroes  with  respect  to  a  right  to  enjoy  eqnal 
riglits.  Regarding  the  ordinance  in  question  as  a  law  of  the 
state,  or  standing  upon  the  same  footing  as  a  law  of  the  state, 
it  is  perfectly  fair  and  equal  upon  its  face.  It  applies  to  "any 
person,"  and  "every  person.''  It  is  upon  a  proper  subject  for 
such  municipal  legislation.  If  there  is  a  failure  to  execute 
it,  or  if  it  is  unequally  executed  —  if  there  is  a  discrimiDatioD 
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agaiiKst  Chinese  in  its  administration — that  is  not  the  fault  of 
the  ordinance.  The  ordinance  gives  no  countenance  to  such 
action.  Tlie  state  does  not  thereby  command  or  authorize  tin's 
discrimination,  but  if  it  exists,  as  allesjed,  and  a  strong  case 
of  discrimination  in  practice  is,  certainly,  alleged,  this  results 
from  the  wrongful  unauthorized  action,  or  non-action,  of  the 
courts,  executive  officers  of  the  govern meut,  or  other  persons, 
precisely  as  in  the  case  cited,  and  not  from  the  commands,  or 
authority  of  the  state,  or  the  provisions  of  the  law  itself.  And 
for  such  wrongs,  in  the  language  of  the  supreme  court,  "scctio:i 
641  has  no  applicability.  It  was  not  intended  to  reach  such 
cases.  It  left  tiiem  to  the  revisory  power  of  the  higher  courts 
of  the  state,  and  ultimately  to  the  review  of  this  court."  (  F/r- 
ffiitia  V.  IliveSf  100  U.  S.  319.)  In  Straiider  v.  Wed  Vivginiaj 
the  discrimination  was  made  bv  the  statute  of  the  state  itsell', 
and  not  in  its  execution.  The  statute  authorized  the  wrouii:. 
In  other  words,  the  wrong  was  committed  by  the  state,  and 
the  statute  was  void  upon  its  face.  Ou  that  ground  the  case 
■was  held  to  fall  within  the  provisions  of  section  641,  and  it 
'was  properly  removed,  and  the  statute  set  aside.  That  is  the 
difference  between  the  two  cases,  bringing  the  one  within  the 
statute,  while  the  other  is  not.  The  wrong  in  the  one  case  is 
the  dire<:;t  necessary  result  of  the  i)rovisious  of  the  statute — of 
its  necessary  operation  'propria  vigore  —  while  in  the  other,  it 
results  from  the  maladministration  of  the  law.  The  former  is 
removable,  and  the  latter  is  not,  under  the  provisions  of  section 
641  of  the  Revised  Statutes.  Ylck  Wo  v.  Hopkins,  US  U.  S. 
356,  does  not  reach  this  question.  Congress  had  a  choice  of 
remedies  for  depriving  persons  of  the  equal  rights  to  which  they 
are  entitled  under  the  national  constitution  and  laws.  It  miirht, 
]>erhaps,  have  extended  the  remedy  provided  in  section  641  to 
the  class  of  crises  to  which  this  belongs,  as  well  as  to  that 
embracing  Strauder  v.  We^si  Virginia,  but,  in  the  opinion  of  the 
supreme  court,  it  has  not  done  so,  but  has  left  it  to  the  ordi- 
nary renutdy  of  review  by  the  higher  courts,  and  its  judgment, 
and  the  decision  cited,  are  controlling.  The  case  must,  there- 
fore, be  remanded,  and  the  prisoner  recommitted  to  the  custody 
of  the  sheriff  from  which  he  was  taken,  and  it  is  so  ordered. 
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R.  F.  McCJoNNAUGHY  V.  Sylvbsteb  Pennoyer  et  al. 

GncuiT  OouST,  DiffTBiOT  OF  Obboon. 

July  28,  1890. 

1.  Burr  AOAimrr  a  Btatb.  —A  enit  by  a  citixen  of  California,  to  enjoin  the  penoni 

conatitutiug  the  board  of  laud  commiBsionen  of  the  state  of  Ortrgon  from  soil- 
ing certain  Bwamp  lands,  claimed  by  the  plaintiff,  as  forfeited  to  the  state  for 
iion-oompliance  with  a  condition  of  a  former  sale  of  the  same  lands  by  the  state, 
to  the  plaintiflTs  gi-antor,  is  not  a  soit  against  the  state  of  Oregon,  it  app(?aring 
tliat  the  legislation  under  which  the  defendants  claim  the  right  to  act  is  nncon- 
stitutional  and  Toid,  because  it  impairs  the  obligation  of  the  contract  of  the  state 
with  8uch  grantor. 

2.  CuNTBACT  FOB  Sale  OF  SwAMP  Lands.  —  An  application  for  the  purchase  of 

Hwamp  lands  under  section  S  of  the  act  of  October  26,  1870,  for  the  selection  and 
sale  *'of  swamp  lands,"  from  the  date  of  its  receipt  and  filing  by  the  laud  com- 
miHHioner,  oonstitntes  a  contract  between  the  state  and  the  applicant  for  the  salo 
to  tlie  latter  of  the  tract  or  tracts  therein  mentioned,  witli  tbe  right  to  the  im- 
mediate posriCHsion  thereof;  and  on  the  performance  of  the  conditions  sub- 
sctiuont  of  payment  and  reclamation,  within  the  terms  and  requirements  of  said 
section,  tlie  applicant  or  hid  assigns  is  entitled  to  a  patent  thert'for. 
8.  Statites  of  Octobbb  18.  1878,  and  Fbbruaby  16, 1887.  —Section  9  of  the  act  of 
1»78  does  not,  when  fairly  construed,  include  an  application  for  the  purchase 
of  swamp  land  under  the  act  of  1870,  when  there  is  no  default  in  the  payment 
of  the  twenty  per  centum  of  the  purchase  price  as  provided  in  said  act  of 
1870;  but  if  it  does  include  such  a  case  tlien  it  is  nnoonstitution&l  and  roid,  a* 
impairing  the  obligation  of  the  contract  of  the  state  with  the  applicant,  which 
gnve  him  until  ninety  days  after  tbe  publication  of  the  notice  of  the  tiling  of 
tlic  map  of  such  lands  in  the  office  of  the  clerk  of  the  county  in  which  they  lie 
to  make  such  payment ;  and  section  1  of  the  act  of  1887,  which  declare  all  oer- 
tificates  of  Hale  of  swamp  lauds  Toid  on  which  the  twenty  per  centum  of  the 
piiiciia^e  price  was  not  paid  prior  to  January  17,  1879,  is,  in  tbe  case  where  the 
twenty  per  centum  was  paid  when  due,  according  to  the  conti-act  of  sale, 
wlictlier  before  or  after  said  day  in  1879,  uuoouatitutiunal  and  void  for  the  same 
nason. 

4.  Ci/jud  oy  TrTLB. — A  resale  and  conreyanoe  of  a  tract  of  swamp  land  under  the 

act  1887,  before  sold  by  the  state  under  the  act  of  1870,  on  the  ground  tliat  it 
had  reverted  to  the  state  for  the  failure  to  ])ay  the  twenty  per  centum  of  the 
purchase  price  within  the  time  required  by  law,  would  cast  a  cloud  on  tbe  title 
of  the  purchaser  or  his  assignee  under  the  act  of  1870. 

5.  MuLTiFUCiTY   OF    SuiTS.  —  The  prevention  of  a   multiplicity  of  suits  is  an 

acknowli  dgcd  head  of  equity  jurisdiction,  and  this  suit  is  clearly  maintainable 
on  tliat  ground. 

6.  Suit  against  a  State. — This  is  not  a  suit  against  the  state  of  Oregon  or  ita 

aiithorizod  a^'cnts  or  representatives,  but  against  the  defendants,  claiming  to  act 
a^^  Huch,  but  without  authority  of  law.  Tlie  cases  of  In  re  Ayers,  123  U.  8.  443, 
and  Hitiis  v.  Louisinnat  134  U.  B.  1,  considered  and  distinguished  from  this. 

Before  Deady,  District  Judge. 
3Ir.  Charles  B,  Bellinger,  for  plaintiff. 
3Ir,  Earl  C.  Bronaugh,  for  defeDdants. 
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Deady,  J.  By  the  act  of  March  12, 1860,  Congress  granted 
to  the  state  of  Oregon  the  swamp  and  overflowed  lauds  within 
its  border. 

On  October  26,  1870,  the  legislature  passed  an  act  "provid- 
ing for  the  selection  and  sale"  of  such  lands.    (Sess.  Laws,  54.) 

By  this  act  it  was  made  the  duty  of  the  governor,  as  land 
commissioner,  to  select  such  lands  by  means  of  deputies,  who 
were  required  to  return  their  selections  to  the  commissioner  for 
examination.  Upon  the  selections  being  made  in  any  county 
the  commissioner  was  required  to  make  out,  in  duplicate,  maps 
thereof,  one  copy  of  which  was  to  be  filed  in  the  office  of  the 
clerk  of  such  county,  the  date  of  which  filing  was  to  be  certified 
by  said  clerk  to  the  commifisiouer,  and  thereupon  the  latter  was 
required  to  give  notice  of  such  selection  and  filing,  by  publica- 
tion in  a  weekly  paper  published  in  the  county  for  four  succes- 
sive weeks. 

The  act  also  directed  the  commissioner  to  sell  such  lands  at 
a  price  not  less  than  one  dollar  per  acre  in  gold  coin.  Any 
citizen  of  the  United  States  over  twenty-one  years  of  age  might 
apply  "for  the  purchase  of  any  tract  or  tracts"  of  such  lands 
by  filing  his  application  therefor  with  the  commissioner,  who 
shall  indorse  thereon  the  date  of  such  filing,  describing  the 
same  by  the  "survey,"  or  if  no  survey  is  made,  then  by  fences, 
ditches,  monuments,  or  other  artificial  or  natural  landmarks; 
and  in  case  of  adverse  apj)Iicants  for  the  same  parcel  of  land, 
the  commissioners  shall  sell  the  sarthe  to  the  person  whose  appli- 
cation is  first  filed. 

Within  ninety  days  from  the  date  of  the  notice  aforesaid, 
twenty  per  centum  of  the  purchase  money  must  be  paid  to  the 
commissioner,  who  shall  "issue  to  the  ai>plic5int  a  receipt  there- 
for." The  balance  of  said  purchase  money  shall  l)e  paid  and 
proof  of  reclamation  made  within  ten  years  from  said  date, 
when  a  patent  shall  issue  to  the  applicant;  but  in  default  of 
such  proof  and  payment  the  land  "shall  revert  to  the  state 
and  the  money  paid  thereon  shall  be  forfeited." 

On  October  18,  1878,  the  legislature  passed  an  act  providing 
for  the  selection,  location,  and  sale  of  state  lands,  and  the 
management  and  disposition  of  the  proceeds  arising  therefrom^ 
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incliidini^  swaiiip  and  overflowal  lands,  and  the  express  re|>eal 
of  snndry  acts  relating  thereto,  not  including  the  act  of  1870. 
(Sess.  Laws,  41.) 

By  tiiis  act  the  governor  was  "appointed"  land  commissioner 
for  the  state,  as  he  had  been  since  1862,  by  the  act  of  October 
loth  of  that  year  (Comp.  1874,  p.  629),  with  power  "to  locate 
all  the  lands  to  which  the  state  is  entitled  under  the  laws  of  the 
United  S  ates,"  and  the  board  of  commissioners  for  the  sale  of 
Kc^hooJ  and  university  lands  were  authorized  to  sell  the  swamp 
and  overflowed  lands  theretofore  or  thereafter  "selected,"  not' 
exceeding  320  acres  to  any  one  person,  at  not  less  than  one 
dollar  yaiV  acre. 

After  providing  at  some  length  for  the  manner  of  applying 
for  the  purchase  of  swamp  lands  and  the  purchase  and  convey- 
ance of  the  same,  the  act  (sec.  9)  declares  as  follows:  — 

"All  applications  for  the  purchase  of  swamp  and  overflowed 
lands  ....  maile  previous  to  the  passage  of  this  act,  which 
have  not  been  regularly  made  in  accordance  with  law,  or  which 
were  regidarly  made,  and  the  applicants  have  not  fully  com- 
plied with  all  the  terms  and  requirements  of  the  law  under 
which  they  were  made,  including  the  payment  of  the  twenty 
per  centum  of  the  purchase  price,  are  hereby  declared  void  and 
of  no  force  or  effect  whatever." 

On  February  16, 1887,  the  legislature  passed  an  act,  entitled, 
in  part,  "  to  dei'lare  void  certain  certificates  of  sale,  and  to  for- 
feit certain  lands"  (Sess.  Laws,  9),  the  first  section  of  which 
declares  as  follows:  "That  all  certificates  of  sale  issued  by  the 
board  of  commissioners  for  the  sale  of  school  and  university 
lands,  and  for  the  investment  of  the  funds  arising  therefrom, 
for  swamp  or  overflowe<l  lands,  on  which  the  twenty  per  centum 
of  the  purchase  price  was  not  paid  prior  to  January  17,  1879, 
are  herebv  declared  void  and  of  no  force  or  effect  whatever; 
and  said  boai'd  of  comnussioners  is  hereby  authorized  and 
directed  to  cancel  said  certificates  of  sale."  These  certificates 
of  sale  are  the  receipts  provided  for  in  the  act  of  1870. 

The  date,  January  17,  1879,  mentioned  in  this  section,  is  the 
date  of  the  act  of  1878,  plus  the  ninety  days  which  elapsed 
before  it  took  effect.    Section  7  of  this  act  provides:  "All 
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swamp  or  overflowed  lands  reverting  to  the  state  under  the 
provisions  of  this  act  shall  he  sold  as  provided  in  the  act  of 
1878,  relating  to  swamp  lands/' 

This  suit  is  brought  by  the  plaintiff,  a  citizen  of  California, 
to  restrain  the  defendants,  citizens  of  Oregon,  constituting  the 
board  of  land  commissioners  of  the  state,  from  selling  certain 
swamp  lands  claimed  by  the  plaintiff  as  having  reverted  to  the 
state  under  section  1  of  tlie  act  of  1887. 

The  cause  was  heard  on  a  demurrer  to  the  bill. 

From  the  latter  it  appears  that  prior  to  October  18,  1878, 
Henry  C.  Owen  had  regularly  applied,  in  pursuance  of  the  act 
of  1870,  for  the  purchase  of  certain  swamp  lands,  theretofore 
certified  to  the  state  by  the  secretary  of  the  interior,  as  swamp 
and  overflowed  under  said  act  of  1860,  including  those  now 
here  claimed  by  the  plaintiff;  that  thereafter,  on  November  23, 
1881,  and  on  April  3,  1884,  and  prior  to  the  expiration  of  the 
ninety  days  from  the  date  of  the  public  notice  provided  for  in 
the  act  of  1870,  the  said  Owen  duly  paid  to  the  board  of  laud 
commissioners  the  twenty  per  centum  required  by  said  a(;t  on 
43,207.60  acres  of  said  lands,  situate  in  Lake  County,  Oregon; 
that  about  October  15,  1884,  the  ])laiutiff  purchased  said  last- 
mentioned  lands  from  Charles  N.  Felton,  the  grantee  of  Owen, 
and  now  occupies  the  same  for  hay  and  pasturage;  and  that  he 
paid  Felton  for  said  lands  the  sum  of  $30,000,  and  assumed  to 
pay  the  state  the  remainder  of  tlie  purchase  price  therefor  when 
it  becomes  due;  that  said  defendants,  assuming  to  act  as  the 
board  of  land  commissioners,  and  pretending  that  the  certificates 
of  sale  issued  to  Owen  are  void,  for  the  reason  that  the  twenty 
per  centJim  of  the  purchase  price  was  not  paid  before  January 
17,  1879,  have  canceled  the  same,  aud  have  ordered  said  lands 
to  be  sold  under  the  act  of  1887,  as  reverted  to  the  state,  and 
have  actually  sold  about  1 ,000  acres  thereof. 

It  is  also  alleged  in  the  bill,  that  the  defendants  are  acting^ia 
this  matter  without  authority  of  law;  that  the  act  of  1887,  in 
so  far  as  it  declares  the  certificates  given  on  the  sale  of  the  lands 
claimed  herein  by  the  plaintiff,  because  the  twenty  per  centum 
of  the  purchase  was  not  paid  prior  to  January  17,  1879,  is  void 
and  of  no  effect^  because  it  impairs  the  obligation  of  the  contract 
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i^ith  the  Htat€,  under  which  the  plaiotiff  claimsy  for  the  sale  of 
these  laiul,  which  are  of  tlie  value  of  $50,000. 

The  demurrer  to  the  bill  is  io  substance,  that  the  suit  is  in 
effect  one  against  the  state,  and  therefore  this  court  is  without 
jurisdictiou. 

The  question,  is  this  a  suit  a^inst  the  state,  is  the  question 
in  the  case;  and  this  involves  the  coustructiou  and  validity  of 
the  state  legislation  on  the  subject. 

If  tiie  legislation  is  invalid,  under  which  the  defendants 
assume  to  act,  they  <lo  not  represent  the  state.  They  are  act- 
ing without  its  authority,  without  the  authority  of  law,  and 
are  responsible  for  their  acts  as  private  individuals.  On  the 
other  hand,  if  this  legislation  is  valid  they  represent  the  state, 
and  the  suit,  in  substance  and  effect,  is  against  tJie  state.  Such 
a  suit  is  forbidden  bv  the  eleventh  amendment  to  the  constitu- 
tion  of  the  United  States,  which  declares:  "The  judicial  |H>wer 
of  the  United  States  shall  not  be  construed  to  extend  to  any 
suit,  in  law  or  equity,  commenced  or  prosecuted  against  one  of 
the  United  States,  by  citizens  of  another  state,  or  by  citizens  or 
subjects  of  any  foreign  state." 

Fortunately,  the  law  on  this  subject  has  been  so  carefully 
and  explicitly  laid  down  by  the  supreme  court,  in  numerous 
cases,  from  Oabome  v.  Bank  of  United  States^  9  Wheat.  738 
(1824),  down  to  Poindexier  v.  Greenhmv,  114  U.  S.  270;  Allen 
V.  BaUimore  &  0.  Rij.  Co.  114  U.  S.  311  (1884);  Hagood  v. 
8(yuiheni,  117  U.  S.  52  (1885);  In  re  Ayers,  123  U.  S.  443 
(1887);  that  nothing  remains  for  this  court  to  do,  but  to  state 
the  same  and  follow  it. 

In  Cunningham  v.  Mason  &  Brunswick  Ry.  Co.  109  U.  S. 
446,  Mr.  Justice  Miller,  after  stating  that  "  whenever  it  can  be 
clearly  seen  that  the  state  is  an  indi8j)ensable  party  to  enable 
the  court,  according  to  the  rules  which  govern  its  procedure,  to 
grant  the  relief  sought,  it  will  refuse  to  take  jurisdiction,"  pro- 
cee<ls  to  classify  the  cases  iu  which  jurisdiction  has  been  main- 
tained. One  of  these,  the  second,  is  "  where  an  individual  is 
sued  in  tort  for  some  act  injurious  to  another,  iu  regard  to 
person  or  property,  to  which  his  defense  is,  that  he  has  acted 
under  the  order  of  the  government." 
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Id  this  class  of  cases,  he  says,  the  defendant  **  is  not  sued  as, 
or  because  i),e  is,  the  officer  of  the  government,  but  as  an  indi- 
vidual, and  the  court  is  not  ousted  of  jurisdiction  because  he 
averts  authority  as  soch  officer.  To  make  out  his  defense  he 
must  show  tliat  his  authority  was  sufficient  in  law  to  protect 
him." 

In  support  of  this  proposition  the  justice  cites  a  number  of 
cases  decided  in  that  court,  including  the  then  recent  case  of 
United  States  v.  Lee,  106  U.  S.  186,  in  which  the  plaintiff  below 
maintained  an  action  to  recover  the  possession  of  certain  real 
property  against  persons  claiming  to  occupy  as  the  agent  and 
under  the.  authority  of  the  United  States,  on  the  ground  that 
tlie  alleged  authority,  which  consisted  of  a  purchase  at  an 
allege<l  tax  sale,  was  invalid. 

In  the  able,  and  I  think  unanswerable,  argument  contained 
in  the  opinion  of  the  supreme  court  by  the  late  Mr.  Justice 
Matthews,  in  Poijidexta*  Greenhow,  supra,  the  question  is 
thoroughly  considered,  in  the  light  of  all  authorities,  and  the 
jurisdiction  of  the  court  unqualifiedly  maintained. 

The  case  was  briefly  this:  On  March  30,  1871,  the  legis- 
lature of  Virginia  authorized  the  coupons  of  the  funded  debt 
of  the  state  to  be  received  in  payment  of  taxes  duo  thereto,  and 
by  subsecjuent  legislation  forbid  their  being  so  received. 

The  plaintiff  in  error  and  below  regularly  tendered  the 
defendant,  the  collector  of  taxes,  coupons  in  payment  of  his 
taxes,  which  were  refused,  and  certain  of  his  (personal  property 
was  levied  on  for  the  same.  The  plaintiff  then  brought  an 
action  of  detinue,  in  a  court  of  Virginia,  to  recover  his  prop- 
erty, in  which  the  defendant  ha<l  judgment.  From  there  the 
case  was  taken  by  a  writ  of  error  to  tlie  supreme  court  of  the 
United  States,  where  the  judgment  of  the  court  below  was 
revei'sed;  and  it  was  held  that  the  legislation  of  Virginia  for- 
bidding these  coupons  to  be  received  for  taxes  impaired  the 
obligation  of  its  contract  with  the  plaintiff,  and  was  therefore 
void;  that  as  the  plaintiff  had  paid  his  taxes  by  the  tender  of 
liis  coupons,  the  defendant  had  no  authority  of  law  to  enforce 
other  payment  by  the  seizure  of  his  property ;  that  in  so  doing 
the  defendant  ceased  to  be  an  officer  of  the  law,  and  became  a 
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private  wrong-doer,  in  which  character  be  took  and  detained 
the  property  of  the  plaintifT. 

Ill  tlie  course  of  the  opinion  (p.  288),  it  is  said : — 

"Tlie  ratio  decideiuli  in  this  class  of  cases  is  very  plain.  A 
defcn<hint  sned  as  a  wrong-doer,  who  seeks  to  substitute  tlie 
state  in  his  place,  or  to  justify  by  the  authority  of  the  state,  or 
to  defend  on  the  ground  that  the  state  has  adopted  his  act  and 
exonerated  him,  cannot  rest  on  the  bare  a^ertion  of  his  defense. 
He  IS  bound  to  establish  it.  The  state  is  a  |K)IiticaI  corporate 
body,  can  act  only  through  agents,  and  can  command  only  by 
laws.  It  is  necessary,  therefore,  for  such  a  defendant,  in  order 
to  complete  his  defense,  to  produce  a  law  of  the  state  which 
constitutes  his  commissioi?  as  its  agent,  and  a  warrant  for  liis 
act.  This  the  defendant  in  the  present  case*  undertook  to  do. 
He  relied  on  the  act  of  January  26,  1882,  requiring  him  to  col- 
lect taxes  in  gold,  silver.  United  Slates  treasury  notes,  national 
bank  currency,  and  nothing  else,  and  thus  forbidding  his  receipt 
of  cou|)ons  in  lieu  of  money.  That,  it  is  true,  is  a  legislative 
act  of  the  government  of  Virginia,  but  it  is  not  a  law  of  the 
state  of  Virginia.  The  state  has  passed  no  such  law,  for  it 
cannot;  and  what  it  cannot  do,  it  certainly,  in  contemplation 
of  law,  has  not  done.  The  constitution  of  the  United  States, 
and  its  own  contract,  both  irrepealable  by  any  such  act  on  its 
part,  are  the  law  of  Virginia;  and  that  law  made  it  the  duty 
of  the  defendant  to  receive  the  coupons  tendered  in  payment 
of  taxes,  and  declared  every  step  to  enforce  the  tax,  thereafter 
taken,  to  be  without  warrant  of  law,  and  therefore  a  wrong. 
He  stands,  then,  stripped  of  his  official  character;  and,  confess- 
ing a  personal  violation  of  the  plaintiff's  rights,  for  which  he 
must  personally  answer,  he  is  without  defense." 

Further  on  (p.  291),  after  stating  the  difference  in  this  respect 
between  the  government  of  a  state,  its  agents  and  the  state 
itself,  it  is  said: — 

"This  distniction  is  essential  to  the  idea  of  constitutional 
government.  To  deny  it  or  blot  it  out,  obliterates  the  line 
of  demarkation  that  separates  constitutional  government  from 
absolutism,  free  self-government  based  on  the  sovereignty  of  the 
people  from  that  despotism^  whether  of  the  one  or  the  many, 
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which  enables  the  agent  of  the  state  to  declare  and  decree  that 
he  is  the  state;  to  say  i'  Etat  c^est  moi.  Of  what  avail  are 
written  constitutions  whose  bills  of  right  for  the  security  of 
individual  liberty  have  been  written,  too  often,  with  tlie  blood 
of  martyrs,  shed  upon  the  battle  field  and  the  scafFt)ld,  if  their 
limitation  and  restraints  upon  power  may  be  overpowered  with 
impunity,  by  the  very  agencies  appointed  to  guard,  defend,  and 
enforce  them;  and  that,  too,  with  the  sacred  authority  of  law, 
not  only  compelling  obedience,  but  entitled  to  respect?  And 
how  else  can  these  principles  of  individual  liberty  and  right  l)e 
maintained,  if,  when  violated,  the  judicial  tribunals  are  for- 
bidden to  visit  penalties  upon  individual  offenders,  who  are  the 
instruments  of  wrong,  whenever  thdy  interpose  the  shield  of 
the  stale?  The  doctrine  is  not  to  be  tolerated.  The  whole 
frame  and  scheme  of  the  political  institutions  of  this  country, 
state  and  federal,  protest  against  it.  Their  continued  existence 
is  Dot  compatible  with  it.  It  is  the  doctrine  of  absolutism, 
pure,  simple,  and  nake<l;  and  of  communism,  which  is  its  twin; 
the  double  progeny  of  the  same  evil  birth." 

In  Allen  v.  Baltimore  &  0.  Ry,  Co.  supra,  the  court  allowed 
a  perpetual  injunction  against  the  auditor  of  public  accounts 
and  treasurer  of  the  state  of  Virginia,  to  prevent  the  enforce- 
ment of  a  tax  by  the  seizure  and  sale  of  the  plaintiff's  property, 
for  which  coupons  of  the  bonds  of  the  state  had  been  duly 
tendered  and  refused. 

These  cases  go  upon  the  theory  that  proceedings  to  enjoin  the 
seizure  and  sale  of  property,  or  for  the  recovery  of  the  posses- 
sion of  the  same  when  seized,  to  enforce  the  payment  of  a  tax, 
for  which  a  valid  tender  has  been  made,  are  defensive  in  their 
nature,  in  which  the  plaintiff  does  not  seek  to  compel  the  state 
or  its  agent  to  do  or  perform  any  particular  act,  but  to  prevent 
or  redress  a  wrong  to  his  property,  by  a  person  acting  professedly 
on  behalf  of  the  state,  but  without  the  authority  of  law. 

And  that  is  this  case  exactly.  The  defendants,  a  board  of 
commissioners  for  .the  sale  of  swamp  lands,  are  assuming  to  sell 
certain  of  such  lands  as  the  property  of  the  state.  The  plaint- 
iff claims  the  lands  under  a  contract  of  purchase  from  the  state, 
and  asks  to  have  the  defendants  enjoined  from  doing  an  unlaw- 
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fill  act,  to  bis  irreparable  injury.  The  defendants  claim  that 
they  are  acting  in  obedience  to  an  act  of  the  legislature,  which 
the  plaintiff  maintains  is  unconstitutional  and  void. 

If  the  legislation,  under  which  the  defendants  assume  to  act, 
is  an  act  of  the  state  of  Oregon,  then  the  defendants  stand  for 
and  represent  tlie  state,  which,  although  not  a  party  on  the 
record,  is  in  substance  and  effect  the  real  defendant,  and  there- 
fore the  suit  is  forbidden  by  the  eleventh  amendment,  otherwise 
not. 

And  l)efore  proceeding  to  consider  this  question,  it  may  be 
well  to  sugij^est,  that  in  this  matter  the  defendants  are  not  aot^ 
ing  as  governor,  secretary,  and  treasurer  of  the  state,  but  simply 
as  a  board  of  commission's  for  the  sale  of  swamp  lands  belong- 
ing to  the  state. 

The  state  constitution  (Art.  5,  sec.  8)  constitutes  these  ])ersons 
by  their  title  of  office,  and  during  their  continuance  therein,  ''a 
board  of  commissioners  for  the  sale  of  school  and  university 
lauds,"  and  subsequently  the  legislature  devolved  on  them  the 
additional  duty  of  disposing  of  the  swamp  lands. 

A  qualified  applicant  for  the  purchase  of  swamp  lands  under 
the  act  of  1870  had  a  contract  with  the  state  for  the  sale  and 
conveyance  to  him  of  the  land  specified  in  his  application,  from 
the  receipt  and  filing  of  the  same,  according  to  the  terms  and 
conditions  mentioned  in  the  act,  {MotJonnaughy  v.  Wiley ^  13 
Sawy.  148.) 

The  transaction,  as  set  forth  in  the  statute,  has  all  the  ele- 
ments of  a  contract  of  sale.  The  statute  is  a  formal  standing 
ofiTer  by  the  state  of  these  lands  for  sale,  on  the  terms  thei*ein 
mentioned,  and  an  invitation  to  all  qualified  citizens  of  the 
United  States  to  become  purchasers  thereof,  by  filing  an  appli- 
cation for  some  specific  tract  thereof  with  the  board,  and  comply- 
ing with  the  subsequent  conditions  of  payment  and  reclamation. 

The  purchaser — the  applicant — is  entitled  to  enter  into  the 
possession  of  the  land  at  once,  and  commence  the  work  of  recla- 
mation and  cultivation,  and  appropriate  the  products  thereof  to 
his  own  use.  The  application  is  a  written  acceptance  of  the 
offer  of  the  state,  in  relation  to  the  land  described  therein,  and 
ou  the  filing  of  the  same,  the  minds  of  the  seller  and  the  pur- 
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chaser — the  state  and  the  applicant— came  together  on  the 
pro|K)8ition,  and  thenceforth  there  was  an  agreement  between 
them  for  the  sale  and  purchase  of  that  parcel  of  land,  binding 
on  each  of  them  until  released  therefrom,  by  some  subsfantial 
default  of  the  other,  not  overlooked  or  excused.  Tliis  contract, 
as  soon  as  made — as  soon  as  the  acceptance  of  the  offer  of  the 
state  is  filed — comes  under  the  protection  of  that  restraint  on 
the  power  of  the  state,  whidi  prohibits  it  from  passing  any  law 
"impairing  the  obligation  of  contracts/'  (U.  S.  Const.  Art.  1, 
eec.  10.) 

The  experience  of  a  century  and  more  has  demonstrated  that 
but  for  this  wholesome  restraint  on  the  action  of  state  legisla- 
tures, a  contract  with  a  state  would  be  subject  to  modification  or 
revision  with  every  whim  of  public  opinion  or  gust  of  popular 
passion. 

Section  1  of  the  act  of  1887  is  assumed  in  the  bill,  as  the 
legislation  whicrlt  impairs  the  obligation  of  this  contract,  and 
under  which  tlie  defendants  are  wrongfully  attempting  to  sell 
this  land.  It  expressly  avoids  all  sales  of  swamp  land  on  which 
the  twenty  per  centum  was  not  paid  prior  to  January  17,  1879. 
This  is  broad  enough  to  include  the  purchase  by  Owen  under 
which  the  defendant  claims.  But,  as  a^ipears,  the  contract  with 
Owen  gave  him  ninety  days  after  the  publication  of  the  notice, 
in  which  to  make  this  payment.  This  period  had  not  expired 
on  January  17,  1879,  and  before  it  did  expire  the  twenty  per 
centum  was  duly  paid  and  accepted  by  the  board. 

It  ap{>ears  that  the  legislature  of  1887  undertook  to  annul 
this  contract,  and  require  the  certificates  given  the  purchaser  to 
be  canceled,  on  the  ground  that  he  had  not  complied  with  sec- 
tion 9  of  the  act  of  1878,  by  paying  the  twenty  per  centum 
prior  to  January  17,  1879,  the  date  when  that  act  took  effect. 

But  the  act  of*  1878  fairly  and  reasonably  construed  did  not 
require  such  payment  to  be  so  made.  It  declared  void  and  of 
no  effect  applications  where  the  purchaser  had  not  fully  com- 
plied with  "the  terms  and  requirements  of  the  law,"  under 
which  they  were  made,  "  including  the  payment  of  the  twenty 
per  centum  of  the  purchase  price." 

Counsel  for  the  defendants  insists  that  this  act  must  be  con- 

XIV.  Sawt.— 88. 
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St  rued,  as  requiring  the  payment  of  this  twenty  per  centum, 
prior  to  January  17,  1879,  even  if  the  same  was  not  then  due 
according  to  the  terms  of  the  sale  as  stated  in  tlie  act  of  1870. 
If  this  l)e  so,  then  tlie  act  is  so  far  void,  because  it  impairs  the 
obligation  of  the  contract  of  sale,  whereby  the  purchaser  was  to 
have  until  ninety  days  afler  tlie  publication  of  notice  to  make 
the  payment  in,  without  reference  to  when  such  publication 
should  be  made.  The  state  had  the  right  to  make  this  publica- 
tion whenever  it  was  ready,  and  to  comiiel  the  payment  within 
ninety  days  thereafter,  but  it  had  no  power  to  require  or  com- 
pel the  payment  sooner  than  this,  and  before  it  was  due.  This 
is  a  matter  material  to  the  purchaser.  He  ought  not  to  be 
required  to  make  this  payment  before  it  is  due,  and  every 
moment  of  time  wiiieh  the  law  gives  him  to  make  the  payment 
in,  prolongs,  by  the  so  much,  the  expiration  of  the  succeeding 
ten  years,  within  which  he  may  reclaim  the  land  and  pay  the 
balance  of  the  purchase  price. 

But  I  do  not  think  the  act  of  1878  ought  to  be  so  construed, 
or  that  it  will  even  bear  such  a  construction.  By  its  express 
terms,  it  does  not  include  any  case  except  where  there  is  a 
default  on  the  part  of  the  purchaser.  The  failure  to  pay  the 
twenty  per  centum  is  included  in  the  failure  to  comply  with 
the  terms  and  requirements  of  the  law  generally.  It  is  not  the 
mere  non-payment  of  this  per  centum  by  a  given  day  that  is 
to  have  the  effect  to  make  void  the  application  or  the  purchase, 
but  the  failure  to  do  so,  when  and  as  required  by  law,  namely, 
within  ninety  days  after  the  publication  of  the  notice  of  filing 
the  map.  Any  other  construction  of  the  section  would  not  only 
be  strained,  but  would  impute  to  the  legislature  a  purpose  to 
impair  the  obligation  of  the  contract  of  the  state  with  the  pur- 
chaser, which  ought  not  to  be  done  if  it  can  be  avoided. 

Prior  to  the  passage  of  the  act  of  1887,  the  act  of  1878  was 
not  regarded  as  affecting  sales  where  there  had  been  no  default 
in  the  payment  of  the  twenty  per  centum,  or  otherwise,  on  the 
part  of  the  purchaser  or  his  assigns. 

In  an  opinion  delivered  by  the  board  of  land  commissioners 
some  years  before  the  passage  of  the  former  act,  entitled  "In 
the  matter  of  the  application  of  H.  C.  Owen  for  a  certificate  of 
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purchase  of  certein  swamp  lands,"  it  was  held  that  the  act  of 
1878  does  not  apply  to  a  case  where  the  period  prescribed  by 
the  act  of  1870,  for  the  payment  of  the  twenty  per  centum,  has 
sot  expired;  and  such  I  understand  has  been  the  uniform  con- 
struction heretofore  given  to  the  act  by  the  board. 

The  construction  given  to  a  statute  by  the  executive  or 
administrative  officers  of  the  government  charged  with  its  exe- 
cution is  entitled  to  res]>e(;tful  consideration,  and  ought  not  to 
be  lightly  overruled.  (Endlich  on  Interpretation  of  Statutes, 
sec.  360;  United  StcUea  v.  Moat^e,  95  U.  S.  763;  Scanlan  v. 
Childs,  33  Wis.  666;   Wesibi-ook  v.  Wdler,  56  Mich.  151.) 

In  conclusion,  the  act  of  1878  does  not  autliorize  the  board 
to  treat  this  land  as  reverted  to  the  state,  because  the  twenty 
})er  centum  of  the  purchase  price  was  not  paid  before  it  took 
effect,  and  would  be  unconstitutional  and  void  if  it  did.  The 
}>er  centum  was  duly  paid  and  accepted  by  the  board  when  it 
was  due. 

Section  1  of  the  act  of  1887  is  void  and  of  no  effect  in  the 
case  of  contracts  like  this,  where  this  per  centum  was  not  due 
and  payable  prior  to  January  17,  1879. 

This  being  so,  the  defendants  are  acting  without  the  authority 
of  law — without  the  authority  of  the  state.  They  do  not  repre- 
sent the  state.  The  state  is  not  a  party  to  this  suit,  either  on 
the  record  or  in  substance  or  effect,  and  therefore  the  court  has 
jurisdiction  of  the  same,  as  a  suit  between  private  persons,  who 
are  citizens  of  different  slates. 

The  plaintiff  is  entitled  to  a  perpetual  injunction  against  the 
defendants  and  for  costs. 

August  18,  1890. 

Deady,  J.  On  the  application  of  the  defendants,  a  rehear- 
ing was  allowed  in  this  case. 

On  the  argument,  the  case  of  Haiis  v.  Louinanay  134  U.  8. 
1,  was  cited  by  counsel  for  defendants,  as  a  case  not  referred  to, 
because  not  at  hand,  on  the  former  hearing. 

On  examination  the  decision  was  found  not  to  be  at  all  iu 
point,  and  it  was  so  admitted  by  counsel. 

Briefly,  the  case  was  this:  A  citizen  of  Louisiana  sued  the 
state  to  recover  the  amount  of  certain  coupons  annexed  to  the 
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bonds  thereof.  These  bonds  were  issued  in  1874,  and  by  an 
amendment  to  the  constitution  of  that  year  they  were  declared 
valid  contracts  between  the  state  and  the  holders  thereof;  and 
by  the  constitution  of  1879,  payment  of  the  same  were  repudi- 
ated. The  eleventh  amendment  does  not  prohibit  a  suit  in  the 
national  courts  against  a  state  by  a  citizen  thereof,  and  the  ju- 
dicial power  of  the  United  States  extends  to  all  cases  arising 
under  the  constitution  or  laws  of  the  United  States  (Const.  Art. 
1,  sec.  3),  which  jurisdiction  is  conferred  upon  the  circuit  oourta 
by  section  1  of  the  act  of  1875.     (18  Stats.  470.) 

So  the  plaintiff  brought  his  action  against  the  state,  as  one 
arising  under  the  constitution  of  the  United  States,  which  for- 
bids a  state  to  '^  pass  a  law  impairing  the  obligation  of  contracts." 

The  case  was  a  new  one,  tlie  question  involved  never  having 
been  before  the  court.  It  was  held  that  a  suit  arising  under 
the  constitution  of  the  United  States  cannot  be  maintained 
against  a  state  by  a  citizen  thereof,  without  its  consent. 

This  conclusion  rests,  in  the  opinion  of  the  court,  on  the  gen- 
eral doctrine  that  a  state  is  not  suable,  except  with  its  owd 
consent,  and  therefore  the  grant  of  judicial  |K)wer  to  the  United 
States,  though  in  language  extending  to  all  cases  arising  under 
the  constitution  thereof,  must  be  construed  as  not  including  a 
case  against  a  non-consenting  state. 

But  Mr.  Justice  Bradley,  who  delivered  the  opinion  of  the 
court,  in  conclusion,  took  care  to  say  (p.  20):  "To  avoid  mis- 
apprelionsiou  it  may  be  proper  to  add  that,  although  the  obli- 
gations of  a  state  rest  for  their  performance  upon  its  honor  and 
good  faith,  and  cannot  be  made  the  subject  of  judicial  cogni- 
zance unless  the  state  consents  to  be  sued,  or  comes  itself  into 
court;  yet  where  property  or  rights  are  enjoyed  under  a  grant 
or  contract  made  by  a  state,  they  cannot  wantonly  be  invaded. 
Whilst  the  state  cannot  be  compelled  by  suit  to  perform  its  con- 
tracts, any  attempt  on  its  part  to  violate  property  or  rights 
acquired  under  its  contracts  may  be  judicially  resisted;  and  any 
law  impairing  the  obligation  of  contracts  under  which  such 
property  or  rights  are  held  is  void  and  powerless  to  affect  their 
enjoyment."  Now  the  case  under  consideration  is  clearly 
within  this  category.     While  the  purchaser  of  this  property 
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may  not  be  able  to  sue  the  state,  to  compel  a  specific  perform- 
ance of  its  contract,  to  convey  the  same  to  him  when  he  is 
entitled  thereto,  on  '^  reclamation  "  and  payment  of  the  balance 
of  the  purchase  price,  because  a  "state,"  in  the  language  of  the 
court,  "cannot  be  compelled  to  perform  its  contracts;"  yet  the 
purchaser  has  already  acquired  an  interest  in  this  land  under 
his  contract  with  the  state,  and  a  right  to  the  possession  and 
enjoyment  of  the  same  in  the  mean  time;  and  any  attempt  by 
the  state  or  its  agents  to  deprive  him  of  such  interest  or  right, 
or  to  impair  the  value  of  the  same  contrary  to  such  contract, 
may  be  judicially  resisted.  And  that  is  what  the  plaintiff  seeks 
to  do  by  this  suit. 

On  the  argument,  counsel  for  the  defendants  endeavored  to  show 
that  this  case  came  within  the  ruling,  In  re  Ayera,  123  U.  S.  443. 

But  the  oases  are  really  just  the  antiiK)des  of  each  other. 
The  court,  in  that  case,  after  stating  the  general  rule  as  laid 
down  in  Hagood  v.  Souiheray  117  U.  S.  52,  that  a  suit  against 
the  officers  of  a  state  to  compel  them  to  do  and  perfoi*v\  certain 
acts,  which,  when  done  and  performed,  constitute  a  performance 
of  an  alleged  contract  by  such  state,  is  a  suit  against  the  state. 
Bay  (p.  602) :  "The  converse  of  this  proposition  must  be  equally 
true,  because  it  is  contained  in  it;  that  is,  a  bill,  the  object  of 
which  is  by  injunction,  indirectly,  to  compel  the  specific  j>er- 
formance  of  the  contract,  by  forbidding  all  those  acts  and 
doings  which  constitute  breaches  of  the  contract,  must  also, 
necessarily,  be  a  suit  against  the  state." 

Now,  the  plaintiff  in  this  case  is  not  seeking,  by  this  suit,  to 
oompel  the  performance,  directly  or  indirectly,  of  any  contract 
with  the  state. 

On  the  sale  of  this  land  under  the  act  of  1870,  the  purchaser 
or  his  assignee  became  entitled,  on  payment  of  the  purchase 
price  and  proof  of  reclamation,  within  the  time  prescribed,  to 
a  conveyance  from  the  stat«. 

If  this  were  a  suit  to  oompel  the  specific  performance  of  so 
much  of  that  contract  as  remains  unperformed  by  the  state, 
that  is,  the  execution  bv  these  defendants  of  a  convevance  of 
the  land  to  the  plaintiff,  it  would  be  a  suit  against  the  state, 
although  not  named  in  the  record. 
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A  decree  for  the  plaintiflT  in  such  a  case  would  require  the 
defendants  to  do  and  |>erforin  an  act,  which  they  could  only  do 
as  the  agents  and  representatives  of  the  state;  and  therefore 
the  court  would  be  without  jurisdiction. 

By  this  suit  the  plaintiff  is  not  seeking  to  compel  the  defendants 
to  do  or  perform  any  act,  but  rather  to  prevent  their  doing  an  act, 
injurious  to  his  right  and  interest  in  this  property,  without  author- 
ity of  law  or  the  state,  and  contrary  to  its  express  contract. 

If  the  legislature  had  authorized  the  defendants  to  cause  suit 
to  be  brouglit  against  the  purchasers  under  the  act  of  1870,  to 
declare  the  eoutracts  of  sale  void,  for  want  of  compliance  with 
the  conditions  subsequent,  and  the  plaintiff  should  bring  a  suit 
to  enjoin  the  defendants  from  bringing  any  suit  against  him, 
alleging  that  he  was  not  in  default  as  to  any  of  said  conditions, 
the  case  would  be  parallel  with  /71  re  AyerSy  and  the  answer 
would  be  the  same  in  each  case — this  is  a  suit  against  the 
defendants  as  agents  and  representatives  of  the  state,  to  prevent 
the  state  from  doing  a  lawful  act,  namely,  to  bring  a  suit  to  set 
aside  a  sale  of  its  lands,  which  it  claims  have  been  forfeited, 
for  want  of  compliance  with  the  terms  of  the  sale,  and  in  which 
the  plaintiff  may  allege  and  show  a  compliance  with  the  con* 
tract,  and  thereby  defeat  the  suit. 

On  the  rehearing  no  question  was  made,  but  that  the  legis* 
lation  under  whicii  the  defendants  are  acting  in  making  sales 
of  the  plaiutiff^s  laud  is  unconstitutional  and  void,  and  there- 
fore furnishes  no  justification  for  their  conduct. 

On  the  hearing  it  was  not  seriously  questioned  that  equity 
would  grant  the  relief  sought  by  the  plaintiff  in  this  case,  if  the 
suit  was  not  one  against  the  state,  on  the  ground  of  preventing 
a  cloud  being  cast  on  his  title,  and  also  of  preventing  a  multi- 
plicity of  suits. 

On  this  point  counsel  at  the  rehearing  contented  himself  with 
saying  that  if  the  defendants  were  not  authorized  to  sell  this 
land,  their  deeds  thereto  would  be  void  on  their  face,  and  there- 
fore would  not  cast  a  cloud  on  anything. 

But  the  case  assumed  by  counsel  is  not  this  case  by  any 
means ;  for  the  invalidity  of  the  defendants'  deeds  would  not 
necessarily  appear  on  their  face,  if  at  all. 
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The  (lefeiulaiits  have  the  general  and  exclusive  authority  to 
dispose  of  the  swamp  lands  of  the  state,  including  those  which 
may  have  reverted  thereto,  for  delinquency,  under  section  9  of 
the  act  of  1878.  The  plaintifi*,  to  overcome  tlie  apparent  legal 
title  which  the  sale  and  conveyance  of  his  land  wouKl  vest  in 
the  defendants'  grantee,  would  be  obliged  to  resort  to  extrinsic 
evidence  to  siiow  that  this  land  had  l)een  duly  bai^aineil  and 
sold  to  his  grantor,  and  had  not  reverted  to  the  state  under  sec- 
tion 9  of  the  act  of  1878,  and  therefore  the  second  sale  was 
unauthorized  and  wrongful. 

This  constitutes  a  cloud  on  title  within  all  the  authorities; 
and  particularly  where,  as  in  this  case,  the  plaintiff's  interest 
is  equitable  in  its  nature.  (Pomeroy's  Equity,  sees.  1398,  1399; 
Coulmn  v.  Portland^  1  Deady,  489.)  And  an  injunction  will 
issue  to  'prevent  acts  which  would  create  a  cloud  upon  title 
under  the  same  rules  that  control  in  a  suit  to  remove  such 
cloud,     (Pomeroy's  Ecjuity,  sec,  1345.) 

The  prevention  of  a  multiplicity  of  suits  is  a  recognized  head 
of  equity  jurisdiction.     (Pomeroy's  Equity,  sec,  243,  et  seq.) 

The  defendants  are  not  now  authorized  to  dispose  of  swamp 
land  in  larger  quantities  than  320  acres  to  any  one  person,  and 
that  may  be  sold  outright  and  a  conveyance  made  to  the  j)ur- 
chaser  at  once.  The  disposition  of  this  large  tract  of  land  in 
this  manner  may  involve  at  least  150  sales,  to  as  many  different 
persons.  If  such  sales  are  allowed  to  be  made,  the  ])laintifr 
will  becompelleil,  in  the  assertion  and  maintenance  of  his  right, 
to  bring  a  separate  suit  in  equity  against  each  of  such  purchasers, 
to  quiet  title  or  to  charge  him  as  a  trustee  of  the  legal  title, 
for  the  benefit  of  the  plaintiff,  the  owner  of  the  equitable  estate. 

This  presents  a  very  strong  case  of  a  multiplicity  of  suits 
which  may  be  prevented  by  this  suit,  in  which  the  whole 
matter  may  be  considered  and  determined  at  once,  and  thus 
eave  ex|)en8e  and  delay  to  all  persons  concerned. 

This  suit  is  very  properly  brought  in  this  court,  independent 
of  the  diverse  citizenship  of  the  parties,  as  it  turns  altogether 
on  federal  questions,  which  must  ultimately  be  settled  by  the 
judgment  of  the  supreme  court  of  the  United  States. 

These  questions  are:   (1)  Does  the  legislation  under  which 
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the  defendants  are  proceeding  to  sell  the  plaintiff's  land  impair 
the  obligation  of  his  contract  with  the  state?  and  (2)  is  this 
a  suit  again  the  defendants  as  individual  wrong-doers,  claim- 
ing to  represent  the  state  but  without  authority  therefrom,  or 
against  them  as  the  authorized  representatives  of  the  state? 

And  my  judgment  still  is,  that  said  legislation  does  impair 
the  obligation  of  the  state's  contract;  and  that  this  is  not  a 
suit  against  the  defendants  actiug  as  the  authorized  agents  and 
representatives  of  the  state,  but  as  individual  wrong-doers,  act- 
ing under  au  unconstitutional  act  of  the  legislature,  which  is 
not  and  cannot  be  a  law  of  the  state,  and  therefore  is  no  justi- 
fication for  the  conduct  complaiued  o 


George  H.  Franooeur  r.  Oscar  Newhouse. 

ClBCUIT  COOBT,   NOBTHXBN  BlSTRIOT  Or  OaLIFOB2«IA. 

August  6»  1890. 

1.  FuBLio  Lands— Railboad  Grant — ExcBpnow — Minsbal   Lahd. — Where  a 

grant  to  a  railroad  company  excepts  mineral  land,  the  term  "mineral  land" 
niians  land  known  to  be  mineral  land  when  the  grant  took  eflbct,  or  which  there 
was  then  satisfactory  narion  to  beliere  to  be  Biich. 

2.  ADVEiiSE  PotfSEsaiON  —  GovEBSMENT  TiTLE.  —  PossoHsion  held  in  sabordiiiation 

to  the  title  of  the  United  States  may  be  adverse  as  to  another  claimant. 

Before  Sawyer,  Circuit  Judge. 

statement  of  facts. 

This  is  the  same  case,  the  decision  in  which,  on  demurrer,  is 
rejK)rte<l  in  40  Fed.  Rep.  618,  where  the  iacts  alleged  in  the 
complaint  are  statetl. 

Some  three  months  before  the  commencement  of  the  suit,  for 
a  consi<leration  equal  to  the  government  price  of  agricultural 
laud,  the  Central  Pacific  Railroad  Company  executed  a  quit- 
claim deed  to  plaintiff,  in  which  they  "do  remise,  release,  and 
quit-claim  to  the  said  G.  H.  Franooeur,  his  heirs  and  assigns^ 
all  the  riglit,  title,  and  interest  that  the  said  company  or  the 
said  trustees  now  have,  or  may  hereafter  acquire  from  the  gov- 
ernmeivt  of  the  United  States,  in  and  to''  the  premises  in  ques- 
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tion,  "reserving,  however,  all  claim  of  the  United  States  to  the 
same  as  mineral  land/' 

Mr.  A.  L.  Hart,  and  Mr,  Geo.  H.  Francoeur^  for  plaintiff. 

Mr.  J.  M.  SeaweUy  and  Mr.  J.  B.  Reimteinj  for  defendant. 

Sawyer,  Circuit  Judge  {orally).  Gentlemen  of  the  jury,  I 
announce  to  you  that  I  have  prepared  some  special  issues  in 
addition  to  the  general  verdict,  upon  which  I  desire  you  to  find. 
It  may  save  future  litigation.  I  will  read  them  to  you  so  that 
you  will  be  prepared  to  appreciate  what  I  have  to  say  upou 
these  points.  The  first  is :  "  We,  the  jury  in  the  above-entitled 
case,  find  for  the^^  plaintiff  or  defendant,  whichever  it  turns  out 
to  be.  You  wilj  write  in  either  "plaintiff'' or  "defendant,'' 
according  as  you  find  on  all  the  issues  in  the  case. 

SPECIAL  ISSUES. 

The  next  one  is:  1st.  Was  the  land  in  question  known  to 
be  mineral,  or  was  there  good  reason  to  believe  it  was  mineral, 
at  the  date  of  filing  the  map  of  general  location  of  the  route  of 
the  road,  and  the  withdrawal  of  the  lands  by  order  of  the  secre- 
tary of  the  interior,  on  August  2,  1862? 

2d.  Was  the  land  in  question  known  to  be  mineral,  or  was 
there  good  reason  to  believe  that  it  was  mineral,  at  the  time 
that  the  line  of  the  road  was  definitely  located  in  1866? 

3d.     Is  the  land  in  question,  in  fact,  mineral  land? 

4th.  Had  the  defendant  and  his  grantors  been  in  the  con- 
tinuous, open,  and  notorious  adverse  possession  of  the  premises 
in  question,  claiming  to  be  in  the  rightful  possession  under  the 
laws,  and  afterwards  under  a  patent  of  the  United  States  adverse 
to  the  claim  of  the  plaintiff  and  his  grantor,  for  a  period  of  five 
years  next  before  the  commencement  of  this  suit,  on  June  28, 
1889? 

Gentlemen,  I  will  now  proceed  to  state  to  you  the  law  which 
governs  this  case,  which  is  the  province  of  the  court  to  deter- 
mine. You  will  take,  and  apply  it  as  given  to  you  by  the 
court,  whether  it  meets  with  your  approbation  or  not.  It  will 
then  be  your  province  to  find  the  disputed  facts  in  the  case,  and 
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those  issues  you  are  to  find,  ujwn  the  testimony  before  you, 
eitlier  for  the  plaintiff  or  for  the  defendant,  as  the  prejwnder- 
ance  of  proof  in  your  judgment  requires.  It  only  requires  a 
preponderance  of  proof.  You  are  the  exclusive  judges  of  the 
testimony,  and  to  you  alone  belongs  the  findings  of  the  facta. 
You  are  to  examine  the  testimony  of  each  witness.  You  are 
the  judges  of  the  credibility  of  the  witnesses.  You  are  to 
consider  the  intrinsic  character  of  the  testimony,  whether  it  is 
intrinsically  probable  or  not.  Yon  will  consider  any  circum- 
stances which  aifect  the  credibility  of  the  witnesses,  and  give 
the  testimony  of  each  witness  such  weight  as  you  think  it  is 
entitled  to  receive,  and  render  your  verdict  as  the  preponder- 
ance of  the  evidence  apj)ears  to  be  in  your  minds. 

The  deed  to  the  plaiatiflF  from  the  Central  Pacific  Railroad 
Company  is  dated  February  13,  1889,  only  two  or  three  months 
before  the  commencement  of  this  suit.  The  deed,  it  is  true, 
is  a  quit-claim  deed,  but  if  the  title  to  the  premises  in  question 
was  in  the  Central  Pacific  Railroa<I  Company  at  that  time,  that 
deed  conveyed  the  title  to  Francoeur,  and  in  that  case,  if  the 
title  was  in  the  (Central  Pacific  Railroad  Company  and  conveyed 
to  Francoeur,  there  nuist  be  a  verdict  for  the  plaintiflp  on  that 
issue,  and  the  plaintiff  will  be  entitled  to  recover  unless  the 
other  defense  of  the  bar,  by  the  statute  of  limitations,  is  found 
in  favor  of  the  defendant,  in  which  case,  of  course,  that  will 
control. 

The  first  great  question  to  determine  is,  was  the  title  iu  the 
Central  Pacific  Railroad  Company  at  the  date  of  that  deed? 
If  it  was,  it  must  have  passed  under  the  act  of  1862,  granting 
lands  to  aid  iu  the  construction  of  the  Central  Pacific  Railroad 
Company,  and  if  the  title  vested  under  that  act,  then  the  United 
States  had  nothing  left  in  it,  and  it  could  afterwards  convey  no 
title  by  patent  to  the  defendant  in  this  case. 

The  act  of  1862  granted  all  sections  numbered  with  odd 
numbers  within  a  space  of  ten  miles  on  each  side  of  the  road 
to  the  Central  Pacific  Railroad,  to  which  other  right  had  not 
attached  at  the  date  of  the  final  definite  location  of  the  road, 
and  mineral  lauds  were  excepted.  If  the  land  in  questiou  was 
mineral  land  within  the  meaning  of  that  act,  the  title  never 
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passed  to  the  Central  Pacific  Railroad,  because  it  was  not 
granted.  It  was  excepted  out  of  tlie  grant.  If  it  was  not 
mineral  land,  and  there  is  no  claim  that  any  of  the  other  rights 
had  attached,  then  of  course  the  title  passed  to  the  Central 
Pacific  Railroad  Company ;  so  it  is  important  to  inquire  whether, 
at  the  time  the  right  of  the  company  specifically  attached  to 
this  land,  it  was  mineral  land,  within  the  meaning  of  this  pro- 
vision of  the  statute.  If  you  should  determine  that  it  was 
mineral  land,  that  ends  the  case,  because  the  company  had  no 
title  which  it  could  convey  to  the  plaintiff  in  this  case,  and  he 
relies  upon  no  other  title. 

The  complaint  alleges  and  shows,  and  all  of  the  testimony 
shows,  and  there  is  none  to  the  contrary,  that  these  premises  are 
in  fact  mineral  land.  They  were  worked  for  years  and  a  large 
quantity  of  gold  taken  out  of  them.  They  are  in  fact  now, 
and  were  at  the  commencement  of  this  suit,  according  to  their 
own  allegations,  mineral  lands.  If  they  were  in  fact  mineral 
lands  at  the  time  of  the  commencement  of  this  suit,  they  must 
necessarily  have  been  in  fact  mineral  lands  in  1862,  at  the  date 
of  the  passage  of  this  act,  and  such  lands  as  Congress  designed 
to  exclude  or  except  from  the  operation  of  the  grant,  for  the 
character  of  the  lands  in  this  particular  has  not  changed;  but 
it  has  been  held  by  the  courts  that  only  those  are  to  be  regarded 
&s  mineral  lands  within  the  meaning  of  the  act  of  Congress 
which  were  known  to  be  mineral,  or  which  there  was  satisfac- 
tory reason  to  believe  were  mineral  at  the  time  of  the  attaching 
of  the  right  of  the  company  to  these  j)articular  lands. 

As  it  has  been  stated  in  the  language  of  the  courts,  the  words 
'*  mineral  land,"  as  used  in  the  act  of  Congress,  mean  land 
known  to  be  mineral  at  the  time  the  grant  took  effect,  and 
attached  to  the  specific  land  in  question,  or  which  there  was 
satisfactory  reason  to  believe  were  such  at  said  time.  Only 
such  land  as  was  known  to  be  mineral,  or  which  there  was  satis- 
factory reason  to  believe  was  mineral  at  the  time  the  grant 
attached  to  the  land,  is  excepted  from  the  grant. 

Grentlemen,  you  have  the  starting  point  that  these  premises 
were  in  fact  mineral  lauds  at  that  time.  ^The  question  then 
arises,  whether  or  not  they  were  kuown^  or  there  was  sufficient 
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reason  to  believe,  at  tlie  time  this  grant  attached — and  that  is 
when  the  Hue  of  the  road  became  definitely  fixed,  ac»cording  to 
my  construction  of  the  act — to  be  mineral  land,  or  whether 
there  was  sufficient  reason  to  believe  they  were  mineral  lands. 
Perhaps  that  is  a  little  too  restricted,  because  there  may  be  min- 
eral land  on  portions  of  land  so  apparent  and  obvious  that  any 
one  seeing  it  would  know  it  on  sight,  and  yet  no  one  may  have 
been  at  that  point  to  observe  it  at  the  time,  yet,  because  no  one 
happened  to  l^e  there,  if  the  fact  of  there  being  mineral  land  is 
so  obvious  that  it  would  have  been  manifest  to  any  one  who 
inspected  it,  that  I  take  to  be  mineral  land  within  the  meaning 
of  this  act.  But  it  is  sufficient  for  this  case  to  take  the  other 
definition.  For  the  purpose  of  this  case,  these  lands  were  in 
fact  mineral.  The  question  is,  were  they  known  to  be  mineral 
within  the  meaning  of  the  act,  or  was  there  good  reason  to 
believe  they  were  mineral? 

Gentlemen,  you  have  heard  the  testimony  on  that  point. 
There  is  testimony  here  tending  to  show  that  persons  did  visit 
them,  saw  this  mine,  and  saw  men  at  work  on  this  very  ledge 
as  early  as  1862,  and  earlier.  That  is  a  long  time  ago.  Of 
course,  you  cannot  expect  to  find  very  definite  and  precise  testi- 
mony in  regard  to  transactions  that  occurred  so  long  ago,  but 
you  take  that  in  connection  with  the  fact  that  they  were  mineral, 
and  take  such  other  testimony  as  was  presented  to  you,  and  give 
it  such  weight  as  you  think  it  entitled  to,  for  the  purpose  of 
determining  whether  it  was  known  to  be  mineral,  or  there  was 
good  reason  to  believe  at  the  time  that  it  was  mineral.  All  the 
testimony  shows  the  land  was  good  for  nothing  for  agricultural 
purposes,  and  there  was  very  little  timber  on  this  piece  of  land 
according  to  the  testimony.  So,  if  it  was  good  for  anything,  it 
was,  perhaps,  good  for  mining  purposes.  You  heard  the  testi- 
mony that  they  did  not  take  it  up,  or  if  they  did,  and  abandoned 
it,  that  they  abandoned  it  because  they  were  unable  on  account 
of  the  inaccessibility  of  the  mine,  and  the  want  of  funds,  to  pro- 
ceed and  work  the  mine. 

In  determining  that  question,  this  is  to  be  taken  into  con- 
sideration. It  does  not  appear  that  the  Central  Pacific  Rail- 
road Company  ever  made  any  claim  to  this  particular  piece  of 
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land.  They  filed  a  list  upon  a  claim  of  other  land  surrounding 
it^  and  on  parts  of  the  same  section,  but  omitted  to  file  this, 
Dor  did  they,  so  far  as  the  testimony  shows,  file  any  independ- 
ent or  separate  claim  to  it.  The  testimony  shows  also  that  it 
does  not.  appear  that  the  Central  Pacific  Railroad  ever  inter- 
fere<l  with  the  parties  who  finally  took  up  and  mined  there. 
It  does  not  appear  that  they  ever  made  any  adverse  claim.  It 
does  appear  that  they  did  not  contest  the  application  for  patent 
even  as  late  a<«  1885.  When  a  person  applies  for  a  patent,  the 
law  requires. that  publication  should  be  given  so  as  to  give 
plenty  of  time  to  advise  the  worhl  of  what  is  going  on.  The 
evidence  shows  affirmatively  that  the  company  took  no  steps  to 
op]iose  the  issuing  of  this  patent,  under  which  defendant  claims, 
and  witiiin  two  or  three  months  before  the  commencement  of 
this  suit,  the  company  executed  this  deed  to  the  plaintiff  in  this 
case,  and  took  particular  care  to  protect  itself  in  the  form  of 
that  deed. 

The  deed  is  that  "they  do  remise,  release,  and  quit-claim  to 
the  said  G.  H.  Francoeur,  and  his  heirs  and  assigns,  all  the 
rigiit,  title,  and  interest  that  said  company  or  the  said  trustees 
now  have,  or  may  hereafter  acquire  from  the  government  of  the 
United  States  in  and  to  the  folhiwing  described  tracts  of  land.'' 
"Reserving,  however,  all  claim  of  the  United  States  to  the 
same  as  mineral  land."  The  small  consideration  of  the  deed 
with  the  vast  amount  of  improvements  upon  it,  and  the  fact 
that  they  only  remise  and  release  and  quit^claim  their  right  and 
title,  and  still  protect  themselves  from  any  claims  against  the 
United  States  by  this  reservation,  you  are  entitled  to  consider 
in  connection  with  the  other  testimony  as  indicating  the  proba- 
bility that  the  company  itself  did  not  consider  that  that  was 
within  the  provision  of  the  grant.  That  is  not  conclusive,  but 
is  a  circumstance  in  connection  with  the  other  facts  in  the  case 
that  you  are  entitled  to  consider  in  determining  the  first  ques- 
tion submitted,  as  to  whether,  in  1862,  these  were  known  min- 
eral lan(U,  or  there  was  good  reason  to  believe  they  were  mineral 
lands.  If  they  were  in  a  known  mineral  belt  also  (and  there  in 
some  testimony  tending  to  show  that  they  were),  that  would  be 
an  indication  that  there  might  be  good  reason  to  believe  there 
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was  a  kuown  mine  here  to  those  who  saw  the  le^Ige.  All  these 
facts  you  will  take  into  consideration.  You  will  take  into  cod- 
eideration,  also,  all  of  the  contradictory  testinaony  that  you 
liave  heard  from  the  defendants,  and  as  the  preponderance 
ap|)ears  to  be,  fiml  yes,  or  no,  and  annex  your  answer  to  that 
question. 

Tlie  next  question  which  you  are  called  upon  to  answer  i-j, 
'^was  the  land  in  question  known  to  be  mineral,  or  was  there 
good  reason  to  believe  that  it  was  mineral,  at  the  time  that  the 
line  of  the  road  was  definitely  located  in  1866?"  That  is,  four 
years  afterwards.  The  remarks  I  made  with  reference  to  the 
first  inquiry  are  also  applicable  to  this  inquiry.  Then  there  is 
additional  testimony  here  with  reference  to  the  actual  taking  up 
of  this  claim  and  prospecting  it  between  tiiose  times. 

The  grant  takes  effec^t  on  the  specific  land  from  the  time  of  the 
filing  of  the  map  of  the  definite  location,  or  when  no  such  map 
is  filed  from  the  time  of  the  definite  location  in  fact  of  the  road. 
The  map  of  general  location  was  filed  in  1862,  but  no  map  of  defi- 
nite location  was  filed  until  the  completion  of  the  road,  so  far  as 
the  evidence  discloses.  On  the  contrary,  the  allegations  in  the 
complaint  are  that  the  road  was  definitely  located  in  1866.  There 
is  no  allegation  that  it  was  located  earlier,  and  the  presumption  is 
that  they  allege  it  at  the  earliest  day  justified  by  the  facts,  and  the 
jury  are  entitle<l  to  consider  that  that  is  the  time  when  the  road 
was  definitely  located,  there  being  no  allegation  or  averment  that 
it  was  located  on  an  earlier  day,  or  you  might  say,  the  day  before. 
Until  that  definite  location,  it  could  not  be  determined  where 
the  grant  would  fall,  and  to  what  land  it  would  attach.  When 
the  definite  location  is  filed,  they  cannot  change  it  afterwards. 
Between  the  filing  of  the  map  of  definite  route  and  the  general 
location  there  was  a  right  to  vary  the  line,  because  instead  of 
being  ten  miles  on  each  side  of  the  road,  there  was  fifteen  miles 
withdrawn  within  which  to  swing,  five  miles  on  each  side,  to 
vary  the  line  of  the  road  and  still  retain  their  rights.  At  this 
time,  in  1866,  was  the  land  in  question  known  mineral  land,  or 
was  there  good  reason  to  l)elieve  it  to  be  mineral  laud?  Take 
all  the  testimony  in  the  case,  and  find  on  that  issue  as  you 
think  the  preponderance  of  testimony  is.     There  is  consider- 
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ably  more  testimony  with  reference  to  tliat  than  there  was  in 
reganl  to  the  prior  date — 1862. 

Is  the  land  in  question  in  fad  mineral  land? 

Upon  that  issue  there  is  no  confiict  of  testimony.  It  is 
alleged  in  the  complaint  itself  that  a  gold  mine  was  discovered 
as  early  as  1883,  and  the  parties  took  it  up,  and  took  posses- 
sion of  it.  The  testimony  all  shows  that  it  was  worked  for 
years,  and  large  quantities  of  gold  were  taken  out,  so  that  there 
is  no  conflicting  testimony  in  regard  to  that  question.  If  you 
find  that  this  was  known  mineral  land,  within  the  meaning  of 
the  act,  or  land  that  there  was  good  reason  to  suppose  to  be 
mineral  land  at  the  time  the  grant  attacheil,  then  it  is  within 
the  exception  of  the  grant,  and  you  must  find  for  the  defendant. 
If  you  find  that  it  was  not  known  mineral  land,  and  there  was 
not  good  reason  to  believe  it  was  mineral  land  at  the  date, 
1862,  you  will  find  for  the  plaintiff  on  that  issue.  As  to  the 
second  date,  1866,  the  same  rule  will  apply.  If  you  find  it 
"was  known  mineral  land  in  1866,  the  date  when  the  road 
became  definitely  located,  or  there  was  good  reason  to  believe 
it  was  mineral  land,  you  will  find  for  the  defendant. 

On  the  contrary,  if  you  find  that  it  was  not  known  mineral 
land  at  that  date,  or  there  was  not  then  good  reason  to  believe 
it  was,  you  will  find  for  the  plaintiff  on  that  issue. 

If  you  find  for  the  plaintiff  on  those  two  issues,  the  title 
would  be  in  favor  of  the  plaintiff,  and  you  would  have  to  find 
a  general  verdict  in  favor  of  the  plaintiff,  unless  the  defendant 
establishes  the  defense  of  the  statute  of  limitations.  The  defend- 
ant has  set  up  the  statute  of  limitations.  The  law  of  California 
is,  that  if  a  person  has  been  in  the  actual,  notorious,  adverse 
possession  of  land  for  a  period  of  five  years,  the  right  of  action 
of  the  real  owner  is  barred,  and  the  title  as  to  him  becomes 
effectually  vested  in  the  defendants. 

This  suit  was  brought,  and  the  complaint  was  filed  on  June 
28,  1889.  The  statute  of  limitations,  therefore,  began  to  run 
on  June  28, 1884.  If  from  1884,  or  prior  thereto,  this  defend- 
ant and  his  grantors  were  in  the  actual,  adverse  possession  of 
these  premises  continuously  until  the  commencement  of  this 
suit  in  1889;  then  the  bar  of  the  statute  attached^  the  plaintiff 
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canuot  recover,  aixl  your  verdict  in  that  case  will  be  for  the 
defendant.  If  he  was  not  in  such  continuous  adverse  posses- 
sion, your  verdict  on  that  issue  will  be  for  the  plaintiff. 

If  your  vertlict  on  all  the  issues  is  in  favor  of  the  plaintiff, 
then  you  must  find  for  the  plaintiff,  but  if  you  find  for  the 
defendant  on  either  one  of  these  issues,  except  the  third,  your 
general  verdict  must  be  for  the  defendant,  and  you  must  answer 
these  questions  accordingly. 

What  is  an  adverse  po&session  ?  There  is  testimony  tending  to 
show  that  as  early  as  1882  or  1883  parties  went  on  this  land,  took 
actual  possession  of  this  mine,  and  continued  to  work  it  con- 
tinuously down  to  the  commeneemeut  of  this  suit.  Those  who 
first  took  up  the  mine  took  up,  as  the  evidence  shows,  fifteen 
hundred  feet  by  three  hundred  or  six  hundred,  I  forget  which, 
and  conveyed  to  their  successors  in  interest  by  those  metes 
and  bounds.  The  granteas  went  into  possession,  and  finally 
conveyed  to  the  Eagle  Mining  Comiwiny,  Then  that  com- 
pany went  into  possession.  There  is  testimony  tending  to  show 
that  they  worked  continuously. on  that  claim,  expended  a  large 
amount  of  money,  away  up  towards  the  hundred  thousands  in 
improvements  in  and  about  the  mine,  and  continuously  worked 
down  to  the  commencement  of  this  suit.  If  they  did,  they 
actually  took  possession  of  a  portion  of  that  land,  and  worked 
on  it,  claiming  title  to  the  full  boundaries,  and  continued  in  pos- 
session; that  is,  possession  of  the  whole,  within  the  meaning  of 
the  law.  They  are  not  limited  to  the  precise  portion  u])oa 
which  they  stood  and  worked.  No  one  else  appears  by  the 
testimony  to  have  interfered.  There  is  no  testimony  that  the 
Central  Pacific  Railroad  Company  all  this  time  made  any  claim 
to  it  at  all,  and  the  fact  that  the  Central  Pacific  Railroad  Com- 
pany did  not  make  any  claim  is  no  evidence  that  these  parties 
held  it  under  and  by  agreement  with  it.  The  testimony  all 
tends  to  show  that  these  parties  held,  claiming  by  their  own 
right,  first  the  mining  claims  as  taken  up  and  conveyed  to  them 
under  the  laws  of  the  United  States,  and  afterwards  under  the 
patent  issued  in  pursuance  of  those  laws  of  the  United  States 
upon  such  claim.  I  instruct  you  that  the  title  for  a  portion  of 
the  time,  unless  granted  to  the  railroad  company,  was  in  the 
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United  States.  If  it  was  in  the  United  States,  or  believed  to 
be  in  the  United  States,  it  does  not  prevent  the  operation  of  the 
statute  of  limitations,  if  the  claim  was  adverse  to  the  Central 
Pacific  Railroad  Company;  at  least,  the  most  that  can  be  said 
is,  that  the  matter  was  doubtful  as  to  where  the  title  was,  and 
tl)ere  was  a  good  foundation  for  claiming  that  this  was  mineral 
land,  and  excepted  from  the  grant,  so  that  a  party  could  very 
irell  go  in  there  in  good  faith,  buy  a  claim,  located  by  some  one 
else,  and  under  the  laws  of  the  United  States  continue  his  jws- 
session,  claiming  under  that  claim,  present  his  claim  for  a 
patent  to  the  United  States,  obtain  it,  and  continue  under  it  in 
good  faith.  On  that  question  I  will  read  you  a  passage  from 
the  decision  in  the  case  of  Hayes  v.  Martin^  45  Cal.  563,  which 
covers  that  exact  ground :  "  It  is  not  requisite  that  the  party 
who  relies  on  t!*e  statute  should  show  that  he  claims  his  title  in 
hostility  to  the  United  States."  These  parties  did  not  claim  in 
hostility,  but  went  in  under  the  laws  of  the  United  States,  and 
finally  got  a  patent.  "He  may  admit  the  title  in  the  United 
Slates,  either  with  or  without  a  claim  on  his  part,  or  the  right 
to  acquire  the  title  from  the  United  States,  and  it  is  sufficient  if 
he  has  such  possession  as  is  required  by  the  statute,  and  claims 
in  hostility  to  the  title  which  the  plaintiff  establishes  in  the 
action."  (Ilayea  v.  Martin^  45  Cal.  563.)  And  this  doctrine 
was  repeated  in  McManu8  v.  O^ Sullivan^  48  Cal.  15. 

These  parties  not  only  admitted  the  title  of  the  United  States, 
but  claimed  the  right  to  enter  under  their  laws,  and  they  claimed 
a  patent  under  those  laws  and  got  it.  They  claim  in  hostility, 
as  far  as  the  evidence  shows,  to  the  title  of  this  complainant. 
The  testimony  tends  to  show  that  their  possession  commenced 
as  early  as  1882  or  1883,  at  the  latest.  The  testimony  also 
tends  to  show  that  the  possession  was  continuous  under  these 
claims  to  a  part,  with  a  claim  to  the  whole,  according  to  the 
boundaries  of  their  deed,  down  to  the  commencement  of  this  suit. 

If  you  find  that  to  be  a  fact,  the  bar  to  the  statute  attaches, 
and  you  must  find  a  general  verdict  for  tJie  defendant,  and  a 
verdict  for  the  defendant  under  this  last  special  issue  submitted 
to  you.  If  you  find  they  did  not,  and  were  not  in  continuous 
possession  adverse  to  this  plaintiff  during  that  time,  and  it  was 
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broken,  they  have  failed  to  maintain  the  bar  to  the  statute  ot 
limitations. 

Gentlemen,  this  is  all  I  think  it  necessary  to  say  to  yon  upon 
the  subject.  I  hand  to  you  the  issues.  The  first  one  you  will 
find  for  the  plaintiff'  or  defendaut,  as  you  find  the  case  to  be. 
If  you  find  for  the  plaintiff,  you  must  find  in  all  the  issues 
against  the  defendant,  except  the  third.  If  you  find  on  any 
one,  except  the  third,  against  the  plaintifi*,  you  must  find  a  gen- 
eral verdict  for  defendant.  As  to  the  others,  you  will  answer 
yes  or  no,  according  as  you  find  them  to  be. 

The  jury  found  for  defendant,  and  answered  each  of  the  special 
issues  in  the  affirmative. 


United  States  v.  Lawrence  Sullivan. 
Same  v.  William  Scott. 

CiBourr  CouBT,  Disteict  of  Obsoon. 

OCTOBEB  9,  1890. 

1.  Boarding  Arrivino  Vessel.— Section  4606  of  the  Revised  Statutes,  proriding 
for  the  puuinhmeut  of  auy  pertion  who,  withoat  the  oonsent  of  the  master,  goe» 
ou  board  an  arriving  vetssei  before  she  reaches  her  place  of  destinatiou,  and  ia 
moored  thereat,  applies  to  foreign  vessels. 

Before  Deady,  District  Judge, 

Information  for  boarding  vessel  without  consent  of  the  master, 
before  her  arrival  at  the  place  of  her  destination. 

Mr.  Franklin  P.  Hays,  and   3L\  Edxoard  N,  Deady,  for 
plaintiff*. 


3Ji\  Raleigh  Siott,  for  defendants. 


'"Vt 


Deady,  J.  The  informations  in  these  cases  charge  the  de- 
fendants with  the  violation  of  section  4606  of  the  Revised 
Statutes,  on  August  24,  1890,  by  unlawfully  going  on  board 
the  vessel,  Kate  F.  Troop,  while  she  was  in  the  Columbia 
River,  near  Astoria,  and  about  to  arrive  at  her  port  of  destiua- 
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tion,  to  wit,  Portland,  Oregon,  and  before  she  was  completely 
moored  thereat. 

The  statute  provides  that  "every  person  wlio,  not  being  in 
the  United  States  service,  and  not  being  duly  authorized  by  law 
for  the  purpose,  goes  on  board  of  any  vessel  about  to  arrive  at 
the  place  of  her  destination,  before  her  actual  arrival,  and 
before  she  has  been  completely  moored,  without  |>ermission  of 
the  master,  shall  for  every  such  oifense  be  punishable  by  a  fine 
of  not  more  than  two  hundred  dollars,  and  by  imprisonment 
for  not  more  than  six  months;  and  the  master  of  such  vessel 
may  take  any  such  person  so  going  on  board  into  custody,  and 
deliver  him  up  forthwith  to  any  constable  or  police  ofScer,  to 
be  by  him  taken  before  any  justice  of  the  peace,  to  be  dealt 
with  according  to  the  provisions  of  this  title."     (53.) 

This  statute  is  sectiou  62  of  the  act  of  June  7, 1872  (17  Stats. 
262),  eutitleil  "An  act  to  authorize  the  appointiuent  of  ship- 
ping commissioners  by  the. several  circuit  courts  of  the  United 
States,  to  superintend  the  shipping  and  discharge  of  seamen 
engaged  in  merchant  ships  belonging  to  the  United  States,  and 
for  the  further  protection  of  seamen." 

In  the  Revised  Statutes  the  word  "vessel"  is  substituted  for 
"ship"  in  the  original. 

Tlie  defendants  demur  to  the  informations  on  the  ground : 
(1)  "That  the  same  does  not  state  facts  sufficient  to  consti- 
tute a  crime  J "  and  (2)  "that  the  court  has  no  jurisdiction  to 
authorize  the  filing  of  the  information  by  the  district  attorney." 

The  cases  were  heard  together.  On  the  argument  the  second 
ground  of  demurrer  was  abandoned. 

In  support  of  the  first  ground. of  demurrer  it  is  contended 
that  the  statute,  taken  in  connection  with  swtion  4612  of  the 
Revised  Statutes,  applies  only  to  American  vessels,  of  which 
the  Troop  does  not  appear  to  be  one.  And  it  is  admitted  by 
counsel  that  she  is  a  British  vessel. 

In  support  of  this  proposition,  United  States  v.  MeiigeSy  16 
Fed.  Rep.  557,  is  cite<l. 

Tliis  case  was  an  information  under  section  4601  of  the  Re- 
vised Statutes,  taken  from  section  4  of  the  act  of  July  20,  1790 
(1  Stats.  133),  entitled  "An  act  for  the  government  and  regula- 
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tion  of  seameo  in  the  merchant  service/'  for  harboring  a  desert- 
ing seaman  from  a  Norwegian  vessel. 

The  court  said  that  tlie  section  taken  in  connection  with  sec- 
tion 4612  (sec.  65  of  the  act  of  1872)  did  not  include  a  desertion 
from  a  foreign  vessel,  and  sustained  a  demurrer  to  the  informa- 
tion. But  the  court,  in  support  of  this  conclusion,  evidently 
relied  on  the  fact  that  there  is  a  treaty  between  the  United 
States  and  Norwav  for  the  arrest  and  surrender  of  desertinor 
seamen  from  the  vessels  of  either  nation  in  the  waters  of  the 
other.  (Pub.  Treaties,  740,  Art.  14.)  Section  5280  of  the 
Revised  Statutes  furnishes  the  means  for  enforcing  this  treaty 
within  the  jurisdiction  of  the  United  States. 

Section  4612  provides:  "That  in  the  constru<ition  of  this  title 
(53)  every  person  having  the  command  of  any  vessel  belonging 
to  any  citizen  of  the  United  States  shall  be  deemed  to  be  the 
*  master'  thereof;  and  every  person  (apprentices  excepted),  who 
shall  be  employed  or  engaged  to  serve  in  any  capacity,  on  board 
the  same,  shall  be  deemed  and  taken  to  be  a  'seaman';  and 
the  term  *  vessel'  shall  be  understood  to  comprehend  every 
description  of  vessel  navigating  on  any  sea  or  channel,  lake  or 
river,  to  which  the  provisions  of  this  title  may  be  applicable." 

But  as  I  understand  this  section,  it  does  not  declare  that  the 
word  "seaman,"  as  used  in  the  statute,  is  confined  to  one  em- 
ployed on  a  vessel  belonging  to  a  citizen  of  the  United  States; 
but  rather,  and  only,  that  every  person  employed  on  such  a 
vessel  sliall  be  considered  a  "seaman." 

Nor  does  this  section  exclude  foreign  vessels  from  the  oper- 
ation of  the  statute,  by  declaring  that  a  person  in  command  of  a 
vessel  belonging  to  a  citizen  of  the  United  States  shall  be  con- 
sidered the  "master"  thereof. 

There  is  nothing  to  be  inferred  from  either  of  these  provisions 
that  section  4606  does  not  include  the  boapding  of  a  foreisra 
vessel  contrary  thereto. 

In  United  States  v.  MengeSy  supra,  weight  seems  to  have  been 
given  to  the  fact,  that  title  53  of  the  Revised  Statutes,  in  which 
these  sections  occur,  is  called  "Merchant  Seamen." 

Now,  merchant  seamen  are  simply  seamen  in  private  vessels, 
as  distinguished  from  seamen  iu  the  navy  or  public  vessels. 
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The  seamen  employed  on  private  vessels  of  all  nations  are 
merchant  seamen,  and  literally  inclu<led  in  this  phrase. 

In  United  States  v.  McArdle,  2  Sawy.  367,  I  held  in  the  dis- 
trict court,  that  section  4596  (section  51  of  the  act  of  1872,  and 
included  in  title  53  of  the  Revised  Statutes),  providing  for  the 
punishment  of  minor  offenses  committed  by  "seameu,"  lawfully 
engaged  in  the  sea  service,  is  applicable  to  a  seaman  engaged 
on  a  foreign  vessel  who  is  guilty  of  ''disobedience,"  within  the 
waters  of  the  United  States. 

Then,  as  now,  section  4612  was  relied  on  as  qualifying  the 
general  language  of  the  statute,  "any  seaman,"  so  as  to  confine 
it  to  cases  of  seamen  engaged  on  American  vessels. 

In  answer  to  this  argument,  I  said  and  now  repeat:  The 
effect  of  all  this  (sec.  4612),  is  only  to  declare,  in  a  certain  class 
of  cases,  to  wit,  ships  "belonging  to  any  citizen  of  the  United 
States,"  two  things  already  well  established :  (1)  That  a  person 
having  the  command  of  su.ch  a  ship  shall  be  deemed  the  master 
thereof;  and  (2)  that  every  person  employed  thereon  shall  be 
deemed  a  seaman.  But  the  section  does  not  declare  that  the 
term  "seaman,"  as  used  in  the  act,  or  that  the  act  itself,  shall 
be  held  to  apply  only  to  seamen  serving  on  ships  belonging  to 
citizens  of  the  United  States,  and  therefore  it  does  not  affect 
the  question  under  consideration." 

But  the  section  on  which  these  informations  are  founded  does 
not  aflfect  "seaman"  as  such,  engaged  in  any  service,  foreign  or 
domestic. 

It  provides  for  the  punishment  of  any  "person,"  be  he 
sailor,  boarding-house  runner,  or  harbor  or  river  pirate,  who, 
without  the  authority  of  law  or  the  consent  of  the  master, 
presumes  to  go  on  board  of  "any  vessel"  arriving  in  any 
water  of  the  United  States  before  she  has  reached  her  place 
of  destination,  her  ultimate  port,  and  been  completely  moored 
thereat. 

Again,  the  last  clause  but  one  of  section  4612  seems  to  be 
conclusive  on  the  point  that  the  word  "vessel,"  as  used  in  title 
63,  includes  a  foreign  vessel,  as  well  &s  a  domestic  one;  for  it 
declares  that  "the  term  *  vessel'  shall  be  understood  to  com- 
prehend every  description  of  vessel  navigating  on  any  sea  or 
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channel,  lake  or  river,  to  wliicli  the  provisions  of  this  title  maj 
be  a|>j)licable." 

When  this  occurrence  took  place,  the  Troop  was  navigating 
the  Columbia — a  river  to  which  the  provisions  of  the  title  are 
applicable.  Ju<lee(l,  beinj;  a  general  statute,  containing  no  limit- 
ations U})on  its  operation  in  this  respect,  it  is  applicable  to  all 
the  waters  of  the  United  States. 

The  evil  which  this  section  is  intended  to  prevent  and  remedy 
is  apparent,  and  in  this  district  notorious.  For  instance,  law- 
less persons  in  the  interest  or  employ  of  what  may  be  called 
**  sailor-mongers,"  get  on  board  vessels  bound  for  Portland,  as 
soon  as  they  get  in  the  Columbia  River,  and  by  the  help  of 
intoxicants  and  tiie  use  of  other  means,  often  savoring  of  vio- 
lence, get  the  crews  ashore,  and  leave  the  vessel  without  help  to 
manage  or  care  for  her.  The  sailor  thereby  loses  the  wages  of 
the  voyage,  and  is  dependent  on  the  boarding-house  for  the 
uecessaries  of  life,  where  he  is  kept,  until  sold  by  his  captors  to 
an  outgoing  v&ssel,  at  an  enormous  price. 

Can  there  be  any  reason  assigned  why  the  legislation  of  a 
civilized  nation  should  limit  the  punishment  for  such  practices 
to  the  case  of  the  vessels  of  her  own  citizens,  and  leave  those  of 
foreign  nations,  which  come  here  in  pursuance  of  treaties  of 
amity  and  commerce,  to  take  care  of  themselves  —  with  the 
mariing-spike  it  may  be? 

Every  commercial  nation  is  directly  interested  in  maintaining 
peace  and  order  on  its  navigable  waters,  and  affording  reasonable 
protection  to  foreign  vessels  engaged  in  commerce  thereon.  The 
comity  of  nations  requires  that  each  one  shall  provide  means  for 
the  arrest  and  punishment  of  all  persons  guilty  of  such  depreda- 
tions on  commerce  within  its  waters;  and  I  have  no  doubt  that 
such  was  the  intention  of  Congress  in  the  enactment  of  section 
4606.  Its  language,  **any  vessel,"  includes  both  foreign  and 
domestic  ones ;  and  there  is  nothing  in  the  context  or  the  subject- 
matter  to  warrant  its  limitation  to  the  latter,  but  the  contrary. 

Since  I  commenced  the  examination  of  tiiese  cases,  my  atten- 
tion has  been  attracted  to  the  case  of  the  United  States  v.  Ander-^ 
son,  10  Blatchf.  226,  in  which  Mr.  Justice  Benedict  held  (1872), 
that  this  Section  a])plie8  to  foreign  vessels.     On  this  point  he 
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said:  "Consi<leriiig  the  general  language  of  section  62  (sec. 
4606,  Rev.  Stats.),  and  in  view  of  the  evil  sought  to  be  reme- 
died thereby,  and  of  tiie  nature  of  the  prohibition  therein  con- 
tained, the  section  is  to  l>e  considered,  as  intended  to  protect 
foreign  vessels,  as  well  as  vessels  of  the  United  States;  and  the 
fact  that  the  vessel  boarded  by  the  prisoner  was  a  foreign  vessel 
is,  therefore,  of  no  avail,  as  a  defense,  in  a  prosecution  under 
this  section.''  In  conclusion  he  said:  "I  have  thought  proper 
to  submit  the  (questions  raisfxl  to  the  consideration  of  the  cir- 
cuit judge  (Mr.  Justice  Blatchford),  and  he  concurs  with  me  in 
the  opinion,  that  the  rulings  stated  are  correct." 
The  demurrers  are  overruled. 


Keyes  et  al.  v.  Eureka  Con.  Manuf.  Co. 

ClBCUIT  COUBT,   NORTHEBN  DISTRICT  OF  CAXIFOBKIA. 

January  26,  1891. 

1.  Patent— Infriwoement—Prblihinaby  Injunction. — In  an  action  for  infringe- 

ment, bronght  only  a  few  dayn  before  the  expiration  of  the  patent,  it  appeared 
that  the  invention  wau  made  and  patented  while  the  paten  tees  were  in  the 
employment  of  defendant,  though  they  soon  aftcrwardn  left  it;  that  defendant 
had,  with  plaintiffs'  knowledge  and  approval,  used  the  invention  prior  to  the 
isKue  of  the  (Mtent,  and  snch  u»e  had  continmnl  to  the  commencement  of  the 
suit,  without  any  express  contract  for  compenHation,  thuugh  one  of  tho  patentees 
had  notilied  defendant's  president  that,  after  he  left  its  employment,  defendant 
mnst  pay  for  the  use  of  the  inventir)n  at  the  same  rate  that  others  paid,  lleldy 
that  there  was  no  ground  for  equitable  interference  to  restrain  such  use  for  the 
few  remaining  days  of  the  life  of  the  patent  by  preliminary  injunction. 

2.  Idem— Suit  for  Royalties — National  Jurisdiction. — The  (mly  ground  of 

equitable  jurisdiction  being  relief  by  injunction,  and  patent  having  expired 
before  defendant  was  required  to  answer,  so  that  no  injunction  could  have  l)e<  n 
granted  on  final  dfcree,  the  only  remaining  cause  of  action,  being  for  royalties 
under  an  implied  license  for  the  use  of  the  invention  after  the  notice,  is  purely 
legal,  and,  in  the  absence  of  a  proper  showing  aa  to  citizenship,  there  is  no  ele- 
ment of  national  jurisdiction,  and  the  bill  must  be  dismissed. 

Before  SAWVjfiR,  Circuit  Judge. 

lu  e<juity. 

* 

Mr.  John  Floumoy,  for  coraplainauts. 

Messrs.  Naphtalyy  Frendenrich  &  Ackevman,  and  3Ir,  John  H, 
Miller,  for  respoudeut. 
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Sawyer,  Circuit  Judge.  This  is  a  suit  for  damages  for 
infringement,  and  to  enjoia  further  infringement  of  letters 
IKiteni  No.  121,380,  granted  to  complainants,  Winfield  Scott 
Keyes  an<l  AU>ert  Arents,  dated  November  28,  1871.  The 
bill  w:ts  filed  October  29,  1888,  ttcentif-nine  days  before  the 
expinifion  of  the  p<i(etii.  The  resjx>n<lent  was  require<l  by  the 
8ul>]Keiia  to  apipetir  on  the  third  day  of  Deeemlier,  1888,  afier 
Ui€  pdlnU  had  expired.  The  answer  would  not  have  l)eeu  regu- 
larly due  under  the  ruU*s  of  the  court,  till  the  fird  MoruJay  of 
Januari/,  1889.  No  notice  was  given  of  an  application  for  an 
injinu'tion,  pendente  iife^  and  no  such  applicatiou  was  made. 
Con^t^jueiitly,  l)erore  any  action  of  the  court  amid  be  had,  and 
iK^fore  n»sj>)n<lent  was  required  to  ap|)ear  in  court,  the  term  of 
the  patent  ha<i  expire<l,  and  the  only  reme<ly  upon  the  bill  filed, 
was,  (lania^t^  for  an  infringement;  and  under  the circumst ancles 
of  the  trjise,  a  re<N)very  of  the  royalties  established  for  the  use 
of  the  patent.  When  the  )>atent  was  applied  for  and  issue<l, 
the  complainants  were  l)oth  iu  the  employment  of  the  res|K)nd- 
ent,  the  complainant,  Keyes,  as  superintendent  of  rej?poudent's 
mine,  and  the  complainant,  Arents,  as  assayer  and  smelter  at 
respondent's  mine  and  smelting  works,  each  receiving  a  r^ii- 
lar  salary.  While  thus  engaged  in  the  respondent's  employ- 
ment, and  managing  its  works,  they  made  the  invention  coveretl 
by  the  patent.  On  April  19,  1871,  the  complainants  put  their 
injprovement,  afterwards  patented,  on  the  iirst  furnace  of 
respondent,  l)efore  the  applicatiou  for  a  j>atent,  and  on  April 
24th,  the  date  of  the  application  for  a  patent,  they  put  it  on  the 
second  furnace.  Those  improvements  were,  continuously,  used 
in  respondent's  works  from  that  time  on,  while  complainants 
remained  in  its  employment,  and,  afterwards,  till  the  com- 
mencement of  this  suit;  and  such  use  of  these  improvements 
t*onstitute  in  part,  at  least,  if  not  in  whole,  the  infringement 
complained  of  in  this  suit.  The  complainant,  Keyes,  lefl 
respondent's  employment,  as  superintendent,  on  September  1, 
1872,  and  complainant,  Arents,  as  assayer  and  smelter,  on 
November  10,  1872.  The  respondent  continued  to  use  these 
improvements  after  complainants  lefl  its  employment,  down  to 
the   time  of  the  commencement  of  this  suit.     Complaioanta 
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knew  of  this  use.  It  does  not  appear  that  complainant,  Keyes, 
ever  had  any  communication  with  respondent  upon  tlie  subject, 
of  the  use  of  this  improvement.  But  complainant,  Arents, 
notified  the  president  of  the  respondent,  in  June,  1872,  that 
the  company  could  use  the  improvement  while  he  remained  in 
its  employ,  but  that  after  he  left  such  employment  he  would 
require  the  company  to  pay  what  others  had  to  pay  for  the  use 
of  the  improvement.  Mr.  Arents,  after  he  left,  at  various 
times,  but  when,  not  shown,  made  demands  upon  the  secretary 
of  the  company,  res|>ondent,  for  payment  for  the  use  of  the 
improvement,  and  in  the  summer  of  1888,  made  a  similar 
demand  U|)on  the  president  of  the  company,  respondent.  From 
July  to  October,  1888,  complainants  endeavored  to  reach  an 
amicable  settlement  with  respondent  for  its  said  use  of  their 
improvement,  and  on  failure  to  make  a  satisfactory  settlement, 
this  suit  was  instituted. 

The  respondent  does  not  contest  the  validity  of  the  patent, 
or  deny  the  use  of  the  improvement  as  stated,  or  set  up  any 
of  the  defenses  specially  authorized  by  the  statute.  The  defense 
is:  (1)  That  upon  the  facts  as  they  appear,  no  case  for  equi- 
table jurisdiction  is  presented,  and,  therefore,  the  bill  must  be 
dismissed,  under  section  721  of  the  Revised  Statutes.  (2)  That 
under  the  facts  as  they  appear,  the  defendant  had  an  implied 
license  to  use  the  invention  wfthout  compensation,  while  Arents 
continued  in  its  employ,  and  after  he  left,  for  the  same  royalties 
charged  other  parties,  and,  consequently,  there  being  a  license, 
there  is  no  legal  infringement,  and  the  remedy  of  plaintiffs  is 
an  ordinary  action  at  law  to  recover  the  amount  of  the  royalties 
accrued  for  use  under  the  implied  license;  and  over  such  an 
action,  no  diversity  of  citizenship  appearing,  the  national  courts 
have  no  jurisdiction. 

On  both  grounds,  I  think  the  bill  must  be  dismissed.  The 
only  ground  for  equitable  jurisdiction  is  an  injunction.  As 
the  patent  expired  before  the  respondent  was  requires!  or  could 
have  been  required  to  appear  to  the  suit,  no  injunction  could 
have  l)een  granted  in  the  final  decree.  No  injunction  pendeiite 
lite  was  obtained  or  asked  for.  No  preliminary  restraining 
order  was  asked  of  the  court,  and  no  notice  given  to  respondent 
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timt  an  injiinetioii  pendente  life  would  be  asked.     Had  an  appli- 
cation boen   made  upon  notice,  and  tlie  facts  now  shown   been 
made  to  appear  in  res|)onse  to  the  motion,  as  they,  undoubtedly, 
would  have  biK»n,  no  court  of  equity,  1  apprehend,  would  have 
granted   a  temporary  injunction   for  the  few  remaining  days 
of  the  life  of  the  patent,  even  if  the  ap])lication  could  have 
been  brought  to  a  liearing  before  its  termination.     The  respond- 
ent  had  b(*en  using  this  improvement,  introduced  into  its  works 
by  the  complainants   themselves,  in  part,  at  least,  before  the 
))atent  was  applied  for,  and  long  before  it  was  issueil,  with  the 
kijowlcdge  and  manifestly  the  tacit  approval  of  the  co?iiplain- 
ants,  with  the  understanding  that  it  could  use  it  for  the  usual 
royalty  charged  others,  down  to  within  a  few  days  of  the  expi- 
ration of  the  patent.     Under  such  circumstances  it  would  have 
l)een  grossly  inequitable  to  suddenly  enjoin  it  from  further  use 
for  the  remaining  few  days  the  patent  had  to  run,  had  such  aa 
injunction   been,  sea^onably,  asked.     The  laches  aad  tacit,  not 
to  say  express  ac  juiesceiuxi  of  the  complainants  in  the  use  of 
the  improvenients  as  shown  by  the  record,  estopped  them  from 
equitably  demanding  an  injunction.     Under  the  special  circum- 
stances of  the  case,  complainants  were  not  equitably  entitled  to 
an  injunction  pendente  llte^  had  one  been  demanded.     And  this 
is  no  impe:u'hment  of  the  general  doctrine  announced  in  many 
cases,  including  those  ciises  cited  l)y  complainants'  counsel,  that 
a  patentee  is  ordinarily  entitled  to  an  injunction  when  his  patent 
is  wilfully  infrinire<i,  without  anv  fault  of  his  own,  or  other 
circumstances  affwting    the  equities  of  the  case  in  favor  of 
respondent  for  even  a  few  remaining  days  of  the  life  of  his 
patent.     Undoubtedly,  an  injunction  pendente  lite  during  the 
life  of  the  ])atent  should  not  be  refused  while  the  patent  is  in 
force,  merely  l>ecause  before  a  final  decree  can  be  had   in  the 
ordinary  course  of  proceeding,  the  terra  of  the  patent  would 
expire.     But  other  important  circumstances  affect  the  equities 
of  this  case,  that  take  it  out  of  the  ordinary  course, 

I  am  also  of  opinion,  upon  the  undisputed  facts  disclosed, 
that  there  was  an  implied  license,  at  least,  to  use  this  patent  by 
the  respondent,  upon  the  same  terms  or  royalties  fixed  for  other 
parties,  from  the  time  complainants  left  the  employment  of 
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respondent,  and  that  tl)e  use  of  it  in  the  manner  shown,  and 
so  long  acqniesced  in,  is  not  an  infringement  in  the  proper 
sense  of  that  term.  Tlie  remedy  of  complainants,  therefore, 
is  an  action  at  law  to  recover  tlie  royalties  accrued  for  the  use 
iu  pursuance  of  sucii  implied  license.  This  being  so,  and  no 
diversity  of  citizenship  of  the  parties  appearing,  no  element  of 
jurisdiction  in  tiie  national  courts  is  shown,  and  on  that  ground, 
also,  the  bill  must  he  di&nii>sed. 

Let  the  bill  be  dismissed  upon  the  grounds  stated  with  costs. 


Bowers  v.  Supreme  Council  American  Legion  of  Honor. 

CinCUIT  CotTBT,  NOBTHERN  DZSTSICT  OF  CaLIFOBNIA. 

Jakuabt  26,  1891. 

1.  Removal  of  Causes  —  Timely  Application  —  Remand.  —  Where  a  ix^tition  for 
removal  is  not  filed  at  the  time  ur  beforu  defendant  is  required  by  the  state 
practice  to  plead  to  the  declaration  or  complaint,  as  provided  in  the  act  of  Con- 
gretis,  March  3,  1875,  section  5  (25  Stats,  at  Large,  434,  sec.  3),  the  case  must  be 
remanded  to  the  state  court,  whether  motion  to  that  effect  be  made  or  not. 

Before  Sawyer,  Circuit  Judge. 
At  law. 

Messrs,  Campbell  &  Campbell^  for  complainant. 

Mr.  William  C  Flint,  for  defendant. 

Sawyer,  Circuit  Judge.  This  action  was  commenced  in  the 
superior  court  of  the  city  and  county  of  San  Francisco,  state  of 
California,  by  filing  a  complaint  verified  October  30,  1889,  but 
it  does  not  appear  when  the  complaint  was  filed.  Notice  of 
appearance  was  served  on  plaintiff's  attorney,  dated  November 
12,  1889,  filed  November  14,  1889.  On  the  same  day,  Novem- 
ber 12, 1889,  a  stipulation  was  entered  into  by  the  parties  bear- 
ing date  November  12,  1889,  whereby  defendant  "  may  have 
ten  days'  additional  time  frojn  this  date  in  which  to  appear  and 
plead  in  the  above-entitled  action."  Stipulation  filed  Novem- 
ber 15,  1889.  This  gave  defendant  tiU  November  22d  in 
which  to  plead,  and  consequently,  November  22d  was  the  day 
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uj)on  wliich  (Icfendant  was  required  to  answer  in  the  regular 
course  of  proceeding  under  the  laws  of  California,  and  ou  that 
day  an  answer  wa**  due.  On  January  4, 1890,  defendant  filed  a 
denuirrer,  and  ou  the  same  day,  January  4, 1890,  a  petition  was 
filed  to  remove  tlie  cause  to  the  United  States  circuit  court. 
Tlie  petition  was  required  by  the  statute  to  l)e  filed,  "<rf  the 
Uine,  or  any  ibue  before,  tlie  defendant  is  required  by  the  laws  of 
the  state,  or  the  rule  of  the  state  court  in  which  such  suit  is 
brought,  to  answer  or  plead  to  the  declaration  or  complaint  of 
the  plaintiff,  for  the  removal  of  such  suit  into  the  circuit  court 
to  be  held  in  the  district  where  such  suit  is  pending."  (25 
Stats,  at  Large,  p.  484,  sec.  3.) 

The  answer  was  due  on  November  22d.  The  petition  not 
having  been  filed  till  January  4,  1890,  was,  therefore,  too  late, 
and  the  cause  was  not  lawfully  removed.  {Dixon  v.  Telegraph 
Co.  ante,  p.  17;  Audhi  v.  Gagan^  ante,  p.  151.) 

It  must  be  remanded  to  the  state  court,  whether  motion  to 
that  effect  be  made  or  not,  under  the  requirements  of  section  5 
of  the  act  of  1875,  and  it  is  so  ordered. 


UNiTf:D  States  v.  Southern  Pacific  Railroad  Co.  et  al. 
United  States  v.  Coi.ton  Marble  and  Lime  Co.  et  al. 

ClBCUIT  COUBT,   SOUTHSBN  DjBTniCT  OF  CkUXOHSHX, 

\ 

Mabch  6,  1891. 

1.  Public  Lanixs — Railboad  Companies— Plkadino. — The  act  of  Congress  of 
March  3,  1871,  granted  certain  lands  to  the  S.  P.  R.  R.  Co.,  and  provided  that  if 
its  route,  when  designated,  should  be  found  to  be  on  the  line  of  any  other  road 
to  which  laud  had  altto  been  granted,  the  amount  theretofore  granted  should  be 
deducted  from  the  quantity  thereby  granted  to  the  S.  P.  B.  R.  Co.,  so  far  as 
their  routen  should  be  on  the  same  general  line.  In  bills  brought  by  the  goy« 
ernment  to  set  aside  a  patent  to  the  B.  P.  R.  R.  Co.,  it  is  alleged  that  the  route 
of  the  A.  &  P.  Co.,  to  which  land  had  also  been  granted,  and  the  route  of  the 
8.  P.  B.  R.  Co.,  "cross  each  other  in  the  state  of  California."  Held,  that  this 
allegation  does  not  bring  the  land  within  the  exception  of  said  act,  and  that 
under  such  allegation,  eron  if  proof  showed  that  the  routes  are  in  fact  upon  the 
same  general  line,  it  would  not  avail  the  government. 

%  Railboad  Companies—  Congbbssional  Gbant.  —The  act  of  Congress  of  July  27, 
1806,  fully  conferred  uiwn  the  S.  P.  R.  R.  Co.  the  right  to  build  the  road  described 
in  and  earn  the  l^-nd  granted  by  that  act,  without  the  authority  of  the  state 
legislature^ 
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3.  SOUTHRRN  PaCITXC  RaILBOAD  COMPAIfr— AMALGAMATION  —  BeCOONITION  BY  COM- 

GBESS.— The  act  of  CongreBS  of  July  27, 1866,  recognized  the  B.  P.  B.  B.  Co., 
organized  under  a  general  law  of  Cyalifornia,  aod  made  it  certain  grants  of  land. 
Puniuaut  to  the  act  of  tho  Calirornia  legislature  of  March  1,  lt>70,  authorizing  any 
corporation  alrewly  formed,  or  tliei-eafttr  to  be  formed,  to  amend  its  articles  of 
association,  and  tlie  act  of  April  4, 1870,  in  terms  authorizing  the  S.  P.  B.  B.  Co. 
to  file  new  and  amendatory  articles  of  asm)ciation  to  enable  it  completely  to  con- 
form to  the  act  of  CongrcsK  of  July  27, 1866  the  8.  P.  B.  B.  Co.  and  other  railroadii, 
Octolx'r  11, 1870,  filed  articles  amalgamating  and  consolidating  themselves  into  a 
new  corporation— 8.  P.  B.  B.  Co.  The  act  of  Congress  of  Karch  3, 1H71,  anthor- 
izefl  the  S.  P.  B.  B.  Co.  of  California  (subject  to  the  laws  of  California)  to  con- 
struct a  line  of  railroad  from  a  point  at  or  near  Tehachapa  Pass,  by  way  of  Lob 
Ant?eles,  to  the  T.  P.  U.  B.  at  or  near  the  C.  Biver,  with  the  same  rights,  grants, 
and  privileges,  and  subject  to  the  Kame  limitations,  restrictions,  and  conditions  as 
were  granted  to  said  8.  P.  B.  B.  Co.  of  California  l)y  the  act  of  July  27, 1866.  held, 
that  Congnstt  thereby  recognized  that  the  8.  P.  B.  B.  Co.  of  Calif(»rnia,  existing 
March  3. 1871,  under  the  articles  of  amalgumiition  and  consolidation  of  October  11, 
1M70,  was  the  same  8.  P.  B.  B.  Co.  to  which  the  grant  of  July  27,  1866.  was  made. 
The  authority  conferred  on  said  company  by  the  act  of  March  3,  1871,  to  build 
the  road  designated,  was  made  subject,  not  only  to  the  general  lawt*  of  California 
Buthorizing  railroad  corporations  to  amalgamate  and  coUHolidato  their  interests 
and  amend  their  articles  of  incorporation,  but  to  tho  special  act  of  April  4, 1(570. 

4.  Idem.  —  Pursnanl  to  state  authority,  recoj^nized  by  and  made  a  part  of  the  con- 

gressional grant  of  March  3,  1871,  the  8.  P.  B.  B.  Co.,  April  15,  1871,  filed 
amended  ariicleM  of  incorporation  ;  and  August  12,  1873,  filed,  together  with  the 
8.  P.  Branch  B.  B.  Co.,  articles  of  amalgamation  and  consolidation,  under  the 
na:ue  of  the  8.  P.  B.  B.  Co.  h*'ld,  that  while  in  one  sense  a  new  corporation 
was  foinied,  each  was  su1)t(tanrially  and  pructical'y  the  same  8.  P.  B.  B.  Co. 
menrionwl  in  the  acts  of  Congn  ss.  and  was  so  recogniz<  d  by  Congress,  and  that 
the  articles  of  amendment,  amal^'aniati*  n,  and  consolidation  w.ere  authoriztd 
by  congressional  as  well  as  by  state  legislation. 

5.  Idem. — Commission  era  having  from  time  to  time  been  appointed  to  report  in 

regard  to  the  construction  of  the  Southern  Pacific  BaiIroa<l,  the  road  liaving 
been  accepted  by  the  Presidt  nt,  and  having  been  used  by  the  government  in  the 
transportation  of  mail,  military  stores,  etc.  Ht^ld,  that  these  acts  were  acts 
recognizing  the  defendant  company  as  the  8.  P.  U.  B.  Co.,  to  which  the  act  of 
March  3,  1871,  applies,  and  that  the  defendant  company,  Ix'ing  subject  to 
burdens  imposed  by  the  act,  is  entitled  to  the  benefits  conferred  by  it  as  a  con- 
sideration for  those  burdens. 

6.  Bailroad  Companies— 8UCCESSOBS  and  Assigns. — The  act  of  Congress  of  July 

27,  1866,  hikviiigexpresbly  granted  lands  to  the  8.  P.  B.  B.  Co.,  its  suocessors  and 
assigns,  it  is  held,  that  if  the  consolidated  company  with  the  ameiuh-d  articles 
of  incorpoi-ation  is  not  technically  the  same  coi-poration  refern  d  to  in  the  act 
of  March  3,  1871,  it  is  witliin  the  express  provisiuus  of  the  grant,  being  the  suc- 
cessor or  a!<sign  of  said  conjpany. 
7  Mexican  Gbants  — When  Cease  to  be  Sfb  Jfdice.  — -  When  a  Mexican  grant, 
by  spt  cific  boundaries,  carrying  all  the  lands  within  the  designated  boundaries, 
ban  Ixen  confirmed  by  a  d  cree  which  has  b<come  final,  the  said  decree  specific- 
ally pointing  out  and  designating  the  corners  by  natural  objects  on  the  ground, 
and  the  connecting  lines,  all  lands  outside  those  specific  monuments  and  lines, 
from  the  date  when  the  decree  becomes  final,  cease  to  be  sufj  judice,  if  they  ever 
were  in  that  condition,  within  the  meaning  of  those  terms  as  used  by  the 
supreme  court  in  the  cases  of  NewhiiU  v.  Sanger^  Doolan  y.  CaiT,  and  United 
States  V.  McLaughlin,     (Boss,  J.,  dissenting.) 
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Bijf'ore  Sawyer,  Circuit  Judge,  and  Ross,  Di^itrict  Judge, 

Hon,  \V.  IL  IL  Miller^  Attorney -General,  of  connwl,  Uon^ 
WUldHyhhy  Co/f,  United  States  Attorney,  of  counsel,  and    J/r. 
JoHvph    IL    Cully   Speeial    Assistant    United   States   Attorney^ 
solicitor,  (or  coni])Iainant. 

Hon,   Creed  IT(H/nion<1y  of  counsel,  Mr.  Joseph  D.  Redd  in  rj, 

solicitor,  Mr.  A,  B.  Hotchkisn^  lion.  J.  D.  Bicknelly  Mr.  C  //. 

WilHOiXy  Mr.  IL  C,  Rolfe^  Measrs.  Clutpinan  &  Hendrick,  J/ivwn*. 

AnderHon,  Fifzfjerald  &  Andertton,  Mr.  Edtcin  Baxter^  and   J/r. 

J.  L.  Murphey^  of  counsel,  for  res{M)ndents. 

Ross,  J.     When  these  cases,  which  were  argued  and  siib- 
mittcnl   to;j:('ther,  were   before  the  court  on  demurrers   to   tlie 
amended  bills  (39  Feil.  Rep.  132),  it  was  held  that  the  grant  to 
the  Atlantic  and  Pacific  Railroad  Company  of  date  July  27, 
18G6,  conferred   upon  that  cjompany  no  right  of  any  nature  to 
any  particular  piece  of  laud  within   the  indemnity  limits   of 
that  grant  prior  to  its  sele<!lion,  and,  as  a  consequence,  that  the 
fact  that    lands   were   within  such   indemnity   limits  did    not 
exclude  them  from  the  subsequent  grant  to  the  Southern  Pacific 
Railroad  Company  of  date  March  3,  1871,  l)e<5ause  of  that  pro- 
vision of  the  act  of  July  27,  18G6  (to  which  the  act  of  March 
3,  1871,  referred  for  the  terms  of  the  grant  to  the  Southern 
Pacific  Company),  which  reads:    ^*  Provided,  however^  that  this 
section  shall  in  no  way  affect  or  impair  the  rights,  present  or 
prospective,  of  the  Atlantic  and  Pacific  Railroad  Company,  or 
any  other  railroad  company."     But  because  the  amended  bills 
showed  on  their  face  that  the  lands  in  controversy,  which  are 
within  the  indemnity  limits  of  the  grant  to  the  Atlantic  and 
Pacific  Company  and  within  the  primary  limits  of  that  to  the 
Southern  Pacific  Company,  were  at  the  time  of  the  grant  to 
the  Southern  Pacific  Company  claimed  to  be  within  the  limits 
of  the   Mexican   grant  San   Jose,  which   latter  grant,    it   was 
alleged,  was  then  suh  judiee,  and  because  of  that  provision  of 
the  grant  to  the  Southern  Pacific  Company  to  the  effect  that  if 
the  route  it  was  authorized  to  designate  should  be  found  to  be 
upon  the  line  of  any  other  railroad  route  to  aid  in  the  coustruo- 
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tion  of  which  laiuls  had  been  theretofore  granted  by  the  United 
States,  as  far  as  tlie  routes  are  upon  the  same  general  line,  the 
amount  of  land  theretofore  granted  should  be  deducted  from 
the  amount  granted  to  the  Southern  Pacific  Company,  coupled 
with  tlie  fact  then  alleged,  and  by  the  demurrers  admitted,  that 
the  routes  of  the  two  roads  were  upon  the  same  general  line, 
the  amended  bills  were  considered  by  the  court  to  state,  in  each 
of  those  respects,  good  cause  for  annulling  the  patents  issued  to 
the  Southern  Pacific  Railroad  Company.  • 

Since  the  ruling  upon  the  demurrers  the  bills  have  been  still 
further  amended,  and  the  cases  are  now  submitted  for  decision 
upon  the  proofs  taken  and  the  master's  rej)ort. 

The  bills  as  last  amended  omit  the  fact  theretofore  allecred 
that  the  routes  of  the  two  roads  are  upon  the  same  general  line, 
and  the  question  decided  upon  the  demurrers  in  respect  to  that 
point  is  therefore  no  longer  involved.  The  allegation  of  the 
present  bills  in  regard  to  that  matter  is  that  the  two  routes 
"cross  each  other  in  the  state  of  California,  as  will  more  par- 
ticularly appear"  from  a  certain  annexed  map.  The  fact  that 
is  made  the  basis  of  the  exception  in  question  is  that  the  two 
routes  shall  be  upon  the  same  general  line,  not  that  they  cross 
each  other.  If  the  two  routes  are  in  fact  upon  the  same  gen- 
eral line,  and  the  government  relied  upon  that  fact  for  a  recov- 
ery, it  was  of  course  essential  that  the  fact  be  alleged.  Not 
being  alleged,  it  cannot  avail  the  complainant  even  if  the  proof 
shows  that  it  exists. 

In  raspect  to  the  "present  and  prospective"  clause  of  the  act 
of  July  27, 1866, 1  adhere  to  the  views  expresseil  when  the  cases 
were  considered  on  demurrer,  in  so  far  as  concerns  the  lands 
then  and  now  involved,  namely,  lands  within  the  indemnity 
limits  of  the  grant  to  the  Atlantic  and  Pacific  Comj)any,  and 
do  not  care  to  add  anything  to  what  was  then  said  on  that  point 
in  regard  to  such  lands. 

One  question  remains  for  decision  in  each  of  the  cases, 
namely,  should  the  patents  issued  to  the  defendant  company  be 
annulled  upon  the  ground  that  the  defendant,  though  having 
the  same  name,  is  a  different  corporation  from  that  to  which 
the  grant  was  made,  and  that  the  company  to  which  the  grant 
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was  mtule  <li(l  not  build  the  road  and  thereby  earn  the  granted 
lands?  And  in  the  consolidated  cases  Nos.  67,  68,  and  69 
there  remains  for  decision  tiie  further  question,  does  the  ca?e 
show  that  the  lands  in  controversy  were,  at  tiie  time  of  the 
grant  to  the  Southern  Pacific  Railroad  Company,  within  the 
claimed  limits  of  the  Mexican  grant  San  Jose,  and  was  that 
grant  then  f^nb  jiuJiref 

The  affirmative  of  both  of  these  questions  is  urge<l  with 
much  earnestness  on  the  part  of  the  government. 

The  Southern  Pacific  Riiilroad  Company  was  originally  in- 
cr)rporate<l  DeciMuber  2,  18f)5,  under  a  general  law  of  the  state 
<»f  California,  approved  May  20,  1861  (Stats.  Cal.  1861,  p. 
607),  entitl(Nl  "An  act  to  provide  for  the  incrorporation  of  rail- 
road ct>mpanics  and  the  management  of  the  affairs  thereof,  auJ 
other  matters  relating  thereto."  The  act,  among  other  things, 
authorize(l.  such  corporations  "to  receive,  hold,  take,  and  con- 
vey, by  deed  or  otherwise,  the  same  as  a  natural  j)erson  might 
or  could  do,  such  voluntary  grants  and  donations  of  real  estate 
and  other  property  of  every  description,  as  shall  be  made  to  it, 
to  aid  and  encourage  the  construction,  maintenance,  and  o|)er- 
ation  of  such  railroad."  The  act  also  provideil  that  it  should 
be  lawful  for  two  or  more  railroad  com|yanies  to  amalgamate 
and  consolidate  their  capital  stock,  debts,  property,  a-sets,  and 
franchises  in  such  manner  as  should  be  agreed  upon  by  the 
board  of  directors  of  such  companies  so  desiring  to  amalgamate 
and  consolidate  their  interests.  By  the  act  of  Congrt^ss,  ap- 
proval July  27,  1866  (14  Stats.  292),  creating  the  Atlantic  and 
Pacific  Railroad  Company,  and  empowering  it  to  construct  and 
maintain  a  continuous  railroad  and  telegraph  line  from  Spring- 
field, Missouri,  to  the  Pacific  coast,  Congress  recognized  the 
Southern  Pacific  Railroad  Company,  organized  as  aforesaid, 
and  authorized  it  to  connect  with  the  Atlantic  and  Pacific  Rail- 
road at  such  point,  near  the  boundary  line  of  California,  as  the 
Southern  Pacific  Company  should  deem  most  suitable  for  a  rail- 
road to  San  Francisco. 

For  the  purj>ose  of  aiding  the  construction  of  the  line  au- 
thorized to  be  built,  and  thereby  securing  the  safe  and  speedy 
transportation  of  mails,  troops,  munitions  of  war,  and  pul>lic 
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Stores,  Cougress,  by  the  ^ct  of  July  27,  1866,  granted  to  the 
Atlantic  and  Pacific  Railroad  Company  a  right  of  way  over 
the  public  domain,  and  also  made  to  it  a  grant  of  public  lands 
along  the  route;  ^and  the  railroad  so  to  be  constructeil  was 
declared  to  be  a  post  route  and  military  road,  subject  to  the  use 
of  the  United  States  for  postal,  military,  naval,  and  all  other 
government  sei'vice,  and  to  such  regulations  as  Congress  might 
impose  for  rcvstricting  the  charges  for  government  transporta- 
tion. By  section  18  of  the  same  act,  the  Southern  Pacific 
Railroad  Company  was  given  similar  grants  of  land,  sulyect 
to  the  limitations  and  conditions  provided  in  the  act,  and  was 
required  to  coUsStruct  its  road  under  like  regulations  as  to  time 
and  manner  as  provided  in  respect  to  the  Atlantic  and  Pacific 
Company.  The  grant  thus  made  to  the  Southern  Pacific  Rail- 
road Company  was  accepted  by  it  on  the  24th  of  November, 
1866,  and  on  January  3,  1867,  it  filed  in  the  office  of  the  com- 
missioner of  the  general  land  office  a  map  showing  its  definite 
line  of  route  from  a  point  on  the  southerly  edge  of  the  bay  of 
San  Francisco,  in  a  southeasterly  direction,  to  a  point  on  the 
east  line  of  the  state  of  California  on  the  Colorado  River,  near 
the  Needles.  The  Southern  Pacific  Railroad  Company  was  not 
authorized  by  its  original  charter  to  extend  its  road  to  the 
Colorado  River.  But  with  a  view  to  further  the  intent  of  the 
act  of  Congress  of  July  27,  1866,  and  to  enable  the  Southern 
Pacific  Company  to  take  the  benefit  of  the  grant  thereby  con- 
ferred upon  it,  the  legislature  of  the  state  of  California,  on  the 
4th  of  April,  1870,  passeti  an  act,  entitled  "An  act  to  aid  in 
giving  effect  to  an  act  of  Congress  relating  to  the  Southern 
Pacific  Railroad  Company"  (Stats,  of  Cal.  1870,  p.  883),  which 
reads  as  follows: — 

"  Whereas,  by  the  provisions  of  a  certain  act  of  Congress  of 
the  United  States  of  America,  entitled  *  An  act  granting  lands  to 
aid  in  the  construction  of  a  railroad  and  telegraph  line  from  San 
Francisco  to  the  eastern  line  of  the  state  of  California,  apj)r()ved 
July  27,  1866,'  certain  grants  were  made  to,  and  certain  rights, 
privileges,  powers,  and  authority  were  vested  in  and  conferred 
upon  the  Southern  Pacific  Railroad  Company,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  state  of  California; 

XIV.  8A\yx.-40.  ' 
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Iberefore,  to  enable  the  said  company  to  more  fully  and  com- 
pletely c()nij)ly  with  and  j)erform  the  requirements,  provisions, 
and  conditions  of  the  said  act  of  Congress,  and  all  other  acts  <»f 
Congress  now  in  force,  or  which  may  hereafter  be  enacted,  the 
state  of  California  hereby  consents  to  said  act;  and  the  said 
company,  its  successors  and  assigns,  are  hereby  authorized  and 
empowered  to  change  the  line  of  its  railroad  so  as  to  reach  the 
eastern  boundary  line  of  the  state  of  California  by  such  route 
&s  the  company  shall  determine  to  be  the  most  practicable,  aud 
to  file  new  and  amendatory  articles  of  associatiim,  and  the 
right,  power,  and  privileges  hereby  granted  to,  conferred  ui)on 
and  vested  in  them,  to  construct,  maiutain,  and  o|>erate,  by 
steam  or  other  power,  the  said  railroad  and  telegraph  line  men- 
tioned in  said  act  of  Congress,  hereby  confirming  to  and  vesting 
in  said  company,  its  successors  and  assigns,  all  the  rights,  privi- 
leges, franchises,  power,  and  authority  conferred  U|K)n,  grauietl 
to,  or  vesteil  in  said  company  by  the  said  acts  of  Guigress, 
and  any  .act  of  Congress  which  may  be  hereafter  enacted." 

Shortly  prior  to  this,  and  at  the  same  se^'sion  of  the  legis- 
lature, a  general  act  was  passed  authorizing  any  corporation 
already  formed,  or  thereafter  to  be  formed,  to  amend  its  articles 
of  association.  (Act  of  March  1, 1870,  Stats.  18G9-70,  p.  107.) 
But  the  act  of  April  4,  1870,  in  terms  authorized  the  Southeru 
Pacific  Railroad  Company  to  file  new  and  amendatory  articles 
of  association,  and  this  for  the  avowed  purpose  of  enabling  it 
to  more  perfectly  and  completely  a)nform  to  the  act  of  Con- 
gicss  of  July  27,  1866;  and  the  rights,  privileges,  and  powers 
conferi'ed  by  the  act  of  April  4,  1870,  on  the  Southern  Pacitic 
Railroad   Company,  were  given  to   it,  its  suceesaora  and  rw- 

This  state  legislation,  as  was  decided  by  the  supreme  court  in 
the  ciise  of  California  v.  Pacijie  R,  R.  Co.  1 27  U.  S.  44,  was 
not  necessary  to  empower  the  Southern  Pacific  Company  to 
build  the  line  of  road  authorized  by  the  act  of  Congress  of  July 
27,  1866,  and  thereby  to  earn  the  granted  lands,  for  the  reason 
that  the  right  to  do  so  was  fully  conferred  by  Congress  itself. 
But  it  was  enacted  to  remove  all  doubt  in  respect  to  the  com- 
pany's  power   to  construct   the  road,  and   for  the   expressly 
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declared  purpose  of  enabling  it  to  comply  with  the  act  of 
Congress,  and  thereby  to  receive  the  benefits  conferred. 

It  is  stipulated  by  counsel  in  these  cases  that  on  the  11th  of 
October,  1870,  the  Southern  Pacific  Railroad  Company,  the 
San  Francisco  and  San  Jose  Railroad  Company,  the  Santa 
Clara  and  Pajaro  Valley  Railroad  Company,  and  the  California 
Southern  Railroad  Company  availed  themselves  of  the  afore- 
said acts  of  May  20,  1861,  and  April  4,  1870,  of  the  state 
legislature,  and  duly  filed  articles  by  which  they  amalgamated 
and  consolidated  themselves  into  a  new  corporation,  ujider  the 
uame  and  style  of  the  Southern  Pacific  Railroad  Company, 
and  did  thereby  vest  in  such  new  corporation  their  several 
capital  stocks,  debts,  properties,  assets,  roads,  telegraphs,  lands, 
franchises,  rights,  titles,  privileges,  claims,  and  demands  of 
every  kind,  the  object  and  purpose  of  the  new  corporation 
being  declared  in  the  articles  to  be  "to  purchase,  construct, 
own,  maintain,  and  operate  a  continuous  line  of  railroad  from 
the  city  of  San  Francisco,  in  the  state  of  California,  through 
the  city  and  county  ot  Sun  Fraucisco,  the  counties  of  Sun 
Mateo,  Santa  Clara,  Monterey,  Fresno,  Tulare,  Kern,  San 
Bernardino,  and  San  Diego,  to  some  point  on  the  Colorado 
River,  in  the  southeastern  part  of  the  state  of  California,  a 
distance  of  seven  hundred  and  twenty  miles,  as  near  as  may  be; 
also  a  line  of  railroad  from  a  point  at  or  near  Tehachapa  Pass, 
by  way  of  Los  Angeles,  to  the  Texas  Pacific  Railroad,  at  or 
near  the  Colorado  River,  a  distance  of  three  hundred  and 
twenty-four  miles,  as  near  as  may  l>e  .  .  .  ."  Such  was  the 
Southern  Pacific  Railroad  Company  when  Congress  passed  the 
act  of  March  3,  1871.  (16  U.  S.  Stats.  573.)  By  that  act 
Congress  incorporated  the  Texas  Pacific  Railroad  Company, 
with  power  to  construct  and  maintain  a  continuous  railroad 
and  telegraph  line  from  Marshall,  in  the  state  of  Texas,  to  a 
point  at  or  near  El  Paso;  thence  through  New  Mexico  and 
Arizona  to  San  Diego,  pursuing  as  near  as  might  be  the  thirty- 
second  parallel  of  latitude.  To  aid  in  its  construction,  Con- 
gress gave  it,  also,  the  right  of  way  over  the  public  domain,  and 
ma<le  to  it  a  grant  of  public  lands  along  the  route.  The  nine- 
teenth section  provided :  — 
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"That  the  Texas  Pacific  Railroad  Company  shall  be,  and  it 
is  hereby  declared  to  be  a  military  and  post  road;  and  for  the 
purpose  of  insuring  the  carrying  of  the  mails,  troops,  munitious 
of  war,  suppIicH,  and  stores  of  the  United  States,  no  act  of  the 
company  nor  any  law  of  any  state  or  territory  shall  imjiede, 
delay,  or  prevent  the  said  company  from  performing  its  obliga- 
tions to  the  United  States  in  that  regard ;  provuled,  that  said 
road  shall  be  subject  to  the  use  of  the  United  States  for  {lostal, 
military,  and  all  other  governmental  services  at  fair  and  reason- 
able rates  of  compensation,  not  to  exceed  the  price  paid  by 
private  parties  for  the  same  kind  of  service;  and  the  govern- 
ment shall  at  all  times  have  the  preference  in  the  use  of  the 
same  for  the  purpose  aforesaid." 

Tiie  twenty-third  section  of  the  act  is  as  follows:  "That  for 
the  purpose  of  connecting  the  Texas  Pacific  Railroad  with  the 
city  of  San  Francisco,  the  Southern  Pacific  Railroad  Company 
of  California  is  hereby  authorized  (subject  to  the  laws  of  Cali- 
fornia) to  construct  a  line  of  railmad  from  a  point  at  or  near 
Tehachapa  Pass,  by  way  of  Los  Angeles,  to  the  Texas  Pacific 
Railroad,  at  or  near  the  Colorado  River,  with  the  same  rights, 
grants,  and  privileges,  and  subject  to  the  same  limitations, 
restrictions,  and  conditions  as  were  granted  to  said  Southern 
Pacific  Railroad  Company  of  California  by  the  act  of  July  27, 
1866;  providedy  however,  that  this  section  shall  in  no  way  affect 
or  impair  the  rights,  present  or  prospective,  of  the  Atlantic  and 
Pacific  Railroad  Company,  or  any  other  railroad  company." 

In  the  case  of  Southom  Pacific  R.  i?  Co.  v.  Poole,  12  Sawy. 
544,  it  was  contended  that  at  the  date  of  the  passage  of 
the  act  of  Congress  of  March  3,  1871,  the  Southern  Pacific 
Railroad  Company  was  not  authorized  by  its  charter  to  build 
the  line  of  road  from  Tehachapa  Pass,  by  way  of  Los  Angeles, 
to  connect  with  the  Texas  Pacific  Road,  and,  as  by  the  twenty- 
third  section  of  that  act  that  company  was  "only  authorized, 
subject  to  the  laws  of  Ckilifornia,  to  construct  a  line  of  railroad 
from  a  point  at  or  near  Tehachapa  Pass,"  etc.,  the  grant  was 
necessarily  inoperative  and  void.  The  court  accepted  the  fact 
as  there  stated,  that  at  the  time  of  the  passage  of  the  act  of 
Congress  the  company  did  not  have,  according  to  the  laws  of 
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California,  the  legal  capacity  to  build  the  road  on  the  line  desig- 
nated, and  yet  held  against  the  contention.  But,  according  to 
the  stipulation  of  counsel  in  these  cases,  the  fact  was  not  as  there 
stated.  At  the  time  of  the  passage  of  the  act  of  Congress  of 
March  3,  1871,  the  Southern  Pacific  Railroad  Company  was, 
according  to  the  stipulation  of  counsel,  existing  under  the  arti- 
cles of  amalgamation  and  consolidation,  which  was  its  charter, 
of  October  11,  1870,  entered  into  pursuant  to  the  provisions  of 
the  state  act  already  referred  to ;  and,  as  has  been  seen,  one  of 
the  purposes  of  the  corporation  as  expressly  declared  in  those 
articles  was  to  construct,  own,  maintain,  and  o|)erate  '^a  line 
of  railroad  from  a  point  at  or  near  Tehachapa  Pass,  by  way  of 
lios  Angeles,  to  the  Texas  Pacific  Railroad,  at  or  near  the 
Colorado  River,  a  distance  of  three  hundred  and  twenty-four 
miles,  as  near  as  may  be." 

By  the  act  of  March  3,  1871,  Congress  made  this  state  cor- 
poration, with  that  state  authority,  one  of  its  agencies  in  the 
establishment  of  the  national  highway  provided  for,  and  author- 
ized it,  ^'subject  to  the  laws  of  California,  to  construct  a  line 
of  railroad  from  a  point  at  or  near  Tehachapa  Pass,  by  way  of 
Los  Angeles,  to  the  Texas  Pacific  Railroad,  at  or  near  the 
Colorado  River,  with  the  same  rights,  grants,  and  privileges, 
and  subject  to  the  same  limitations,  restrictions,  and  conditions 
as  were  granted  to  said  Southern  Pacific  Railroad  Company  of 
California  by  the  act  of  July  27, 1866,"  with  the  proviso  already 
quoted* 

Here  was  not  only  a  plain  recognition  by  Congress  that  the 
Southern  Pacific  Railroad  Company  of  California,  existing  at 
the  time  of  the  grant  of  March  3,  1871,  under  the  articles  of 
amalgamation  and  consolidation  of  October  11,  1870,  was  the 
same  Southern  Pacific  Railroad  Company  to  which  the  grant 
of  July  27,  1866,  was  made,  but  the  authority  to  build  the 
rxmd  designated  conferred  on  that  company  by  the  act  of 
March  3,  1871,  was  in  terms  made  subject  to  the  laws  of  Cali- 
fornia. Those  laws,  as  has  already  been  pointed  out,  not  only 
authorized  two  or  more  railroad  corporations  to  amalgamate 
and  consolidate  their  interests  and  to  amend  their  articles  of 
ijicorporation,  but  the  state  act  of  April  4,  1870^  expressly 
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declared  that  the  powers  therein  conferred  upon  the  Southern 
Pacific  Railroad  Company,  its  successors  and  assigns,  were  for 
the  very  purpose  of  enabling  it,  its  successors  and  assigns,  to 
more  fully  and  completely  comply  with  and  perform  the  re- 
quin^ments,  provisions,  and  coiKlitious  of  the  act  of  Congress 
of  July  27,  1866,  and  any  other  act  or  acts  of  Congress  that 
might  be  thereafter  enacted. 

Pursuant  to  this  state  authority,  recognized  by  and  made  a 
part  of  the  congressional  grant  of  March  3,  1871,  the  Southern 
Pacific  Railroad  Com|>any,  on  the  15th  of  April,  1871,  filed  in 
the  proper  office  of  the  state  amended  articles  of  incorporation, 
and,  on  the  12th  of  August,  1873,  it  filed,  together  with  the 
Southern  Pacific  Branch  Railroad  Company,  articles  of  amal- 
gamation and  consolidation  under  the  name  of  the  Southern 
Pacific  Riiilroad  Company,  in  both  of  which  articles  one  of  the 
purposes  is  stated  to  be  the  building  of  the  line  from  San  Fran- 
cisco through  the  several  named  counties,  in  a  southeasterly 
direction,  to  the  Colorado  River,  and  the  building  of  the  line 
from  Tehachapa  Pass,  by  way  of  Ijos  Angeles,  to  connect  with 
the  Texas  Pacific  at  or  near  the  Colorado  River,  and  thus  to 
secure  to  itself  the  grants,  rights,  and  privileges  conferred  upon 
it  by  the  congressional  grants. 

While  by  the  several  articles  of  amalgamation  and  consolida- 
tion, a  new  corporation,  in  one  sense,  was  formed,  each  was 
substantially  and  practically  the  same  Southern  Pacific  Rail- 
road Company  mentioned  in  the  acts  of  Congress,  and  had  for 
Its  main  purpose  the  building  of  the  lines  of  railroad  therein 
designated,  and  the  obtaining  of  the  land  grants  for  doing  so. 
Congress,  in  passing  the  act  of  March  3,  1871,  evidently  did 
not  consider  that  the  Southern  Pacific  Railroad  Company,  by 
entering  into  the  articles  of  amalgamation  and  consolidation 
of  October  11,  1870,  and  thereby,  in  one  sense,  becoming  a 
"new"  corporation,  had  become  a  distinct  and  independent  one ; 
for  in  that  very  act  it  designated  the  Southern  Pacific  Railroad 
Company  to  which  that  act  applied  as  the  same  Southern  Pacific 
Railroad  Company  to  which  the  act  of  July  27,  1866,  applied. 
Not  only  so,  but  the  act  of  March  3,  1871,  in  terms  authorized 
that  company  to  build  the  designated  road  subject  to  the  laws 
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of  California,  which  laws,  as  has  been  shown,  expressly  author- 
]ze<i  the  amalgamations  and  consolidations  and  the  amendments 
of  article*  that  were  made.  There  was  therefore  congressional 
as  well  as  state  legislation  authorizing  the  articles  of  amend- 
ment, amalgamation,  and  consolidation,  and  I  can  see  no  just 
ground  for  holding  that  the  defendant  company,  which  it  is 
conceded  built  the  required  road  within  the  designated  time, 
was  not  the  company  to  which  the  grant  was  made. 

In  other  ways,  also,  the  defendant  company  has  been  recog- 
nized as  the  Southern  Pacific  Railroad  Company  to  which  the 
act  of  March  3,  1871,  applies.  .  It  has  been  so  recognized  by 
tlie  ap}K)intmeut  of  commissioners  from  time  to  time  as  the 
road  was  l)eing  built,  to  report  in  regard  to  its  construction ; 
by  the  acceptance  of  the  road  by  the  President,  in  its  entirety, 
as  having  been  duly  completed  under  and  by  authority  of  the 
act;  and  by  the  use  of  the  road  by  the  government  in  the  trans- 
portation of  its  mail,  military  stores,  etc.,  pursuant  to  the  pro- 
visions of  the  act.  Manifestly,  the  defendant  company  cannot 
justly  be  held  subject  to  the  burdens  im|X)sed  by  the  act,  and 
yet  not  entitled  to  the  benefits  conferred  by  it  as  a  consideration 
for  those  burdens. 

**  Besides,"  as  said  by  Judge  Sawyer,  in  the  case  of  the 
SoiUheni  Pacific  R.  R.  Co.  v.  Poole^  sup^a,  "section  2  of  the  At- 
lantic and  Pacific  act,  imported  into  the  Texas  and  Pacific  a(;t  by 
virtue  of  section  23  of  the  latter  and  section  18  of  the  former, 
giving  to  the  Southern  Pacific  Railroad  Company  of  California 
*the  same  rights,  grants,  and  privileges,  and  subject  to  the  same 
limitations,  restrictions,  and  conditions'  prescribed  in  the  former 
act,  expressly  says  the  lands  are  granted  to  the  com])any,  ^Us  siic^ 
eessors  and  as»igiiaJ  [These  words,  "successors  and  assigns,''  of 
course  mean  something.]  If  the  consolidated  company,  with 
amended  articles  of  incorporation,  is  not  technically  the  same 
corporation  referred  to  in  the  Texas  Pacific  act,  it  is,  substan- 
tially and  practically,  so.  If  not,  it  is  certainly  its  succesvsor 
or  assign,  and  is  thus  within  the  express  provisions  of  the 
grant." 

The  points  alx>ve  considered  are  common  to  all  of  the  cases, 
and  dispose  of  case  No.  %d>.     In  the  consolidated  cases,  Nos.  ()7; 
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68,  and  69,  tlie  question  in  respect  to  the  Mexican  grant  Sau 
Ja«*e  remains  to  be  determined. 

Timt  grant  was  for  the  place  called  San  Jose,  and  in  conform- 
ity with  the  desefio  attache<l  to  the  petition  for  the  grant  and 
within  the  boundaries  therein  given.  Tiie  grant  was  made  by 
Juan  B.  Alvarado,  at  the  time  governor  of  Uj>per  California 
under  the  Mexican  government,  and  received  the  appn>val  of 
the  departmental  assembly.  The  claim  thereto  was  ]>resented 
in  Septeml)er,  1852,  by  the  grantees  to  the  boartl  of  land  coni- 
missioners  pursuant  to  the  provisions  of  the  act-  of  Congress  of 
March  3,  1851,  entitled  ''An  act  to  ascertain  and  settle  the 
private  land  claims  in  the  state  of  California.'^  (9  Stats,  at 
Lai^e,  631.)  The  claim  was  confirmed  by  the  board  of  land 
commissioners^  and  in  December,  1854,  the  district  court,  to 
which  the  case  had  been  taken  on  appeal,  confirmed  the  decrees 
of  the  board,  giving  to  each  of  the  three  claimants  an  equal 
undivided  one-third  part  "of  the  lands  of  San  Jose,  granted  by 
Juan  B.  Alvarado,  governor  of  Qilifornia,  to  Ignaeio  Palomares 
and  Ricanlo  Vejar  on  April  15,  1837,  and  regranted  by  said 
governor  on  March  14,  1840,  to  said  Palomares  and  Vejar  and 
to  Louis  Arenas,  as  descril>ed  in  the  grant  first  mentioned  and 
the  map  to  which  the  same  referred,  and  which  boundaries  fully 
ap|>earfrom  theact  of  judicial  possession,"  descrilxxl  as  follows: 
"Commencing  at  the  foot  of  a  black  willow  tree,  which  was 
taken  for  a  corner,  and  between  the  limbs  of  which  a  dry  stick 
was  placed  in  the  form  of  a  cross;  thence  westerly  nine  thou- 
sjind  seven  hundred  (9,700)  varas  to  the  foot  of  the  hills  called 
'Las  Lomas  de  la  Puente,'  taking  for  a  landmark  a  large  wal- 
nut tree  on  the  slope  of  a  small  hill  on'  the  side  of  the  road 
which  pusses  from  the  said  San  Jose  to  the  Puente,  making  a 
cut  (ealdura)  on  one  of  the  limbs  with  a  hatchet;  thence  north- 
erly ten  thousand  four  hundred  (10,400)  varas  to  the  creek 
(arroyo)  of  San  Jose  opposite  a  high  hill  where  a  large  oak  was 
taken  as  a  boundary,  in  which  was  placed  the  head  of  a  beef, 
and  some  of  its  limbs  chopped ;  thence  easterly  ten  thousand 
six  hundred  (10,600)  varas  to  the  creek  (arroyo)  of  San  Antonio, 
taking  for  a  landmark  two  young  cotton-woods  which  stand 
near  each  other,  on  the  bark  of  which  crosses  were  made;  thence 
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southerly  nine  thousand  seven  hundred  (9,700)  varas  to  the 
place  of  beginning."  The  decree  of  the  district  court  became 
final  in  1857.  In  1858  the  surveyor-geueral  for  California 
caused  the  land  thus  granted  and  confirmed  to  be  surveyed, 
the  survey  being  made  by  deputy-surveyor  Hancock.  That 
survey  did  not  include  any  portion  of  the  lands  in  controversy 
here.  It  was  approve<l  by  the  surveyor-general  for  California 
on  the  14tJi  of  January,  1860;  but  the  case  shows  that  it  did 
not  receive  the  approval  of  the  commissiouer  of  the  general 
land  office. 

On  the  14th  of  June,  1860,  Congress  passed  an  act,  entitled 
"An  act  to  amend  an  act,  entitletl  an  act  to  define  and  re<rulate 
the  jurisdiction  of  the  district  courts  of  the  United  States  in 
California  in  regard  to  the  survey  and  location  of  confirmed 
private  land  claims"  (12  Stats,  at  Large,  33),  by  which  the  dis- 
trict courts  were  given  authority  to  order  into  court  for  exami- 
Dation  and  adjudication  the  survey  of  such  private  claims. 
This  act,  however,  as  was  held  by  the  supreme  court,  did  not 
apply  to  surveys  made  prior  to  its  passage  unless  they  had  been 
approved  by  the  surveyor-general,  and  had  been  "at  the  time 
of  the  passage  of  the  act  returned  into  the  district  court,  or  in 
relation  to  which  proceedings  were  then  pending  for  the  pur- 
pose of  contesting  or  reforming  the  same." 

The  grant  claimants  were  not  satisfied  with  the  Hancock 
survey,  and  subsequent  to  the  passage  of  the  act  of  June  14, 
1860,  brought  it  before  the  district  court  for  review,  in  suj)- 
posed  conformity  with  the  provisions  of  that  act;  but  that  court, 
finding  that  the  act  did  not 'apply  to  that  survey,  on  November 
21,  1867,  dismissed  the  proceedings,  and  remitted  the  pajxTs  to 
the  surveyor-general.  In  the  mean  time  Congress  had  passed 
the  acts  of  July  1,  1864  (13  Stats.  Ch.  194),  and  July  23,  18G6. 
(14  Stats.  220.)  The  act  of  July  1,  1864,  was  entitled  "An 
act  to  expedite  the  settlement  of  titles,  to  lands  in  the  state  of 
California,"  and  by  its  sixth  section  provided  that  it  should 
be  the  duty  of  the  surveyor-general  for  California  to  cause  all 
private  land  claims  finally  confirmed  to  be  accurately  surveyed, 
and  plats  thereof  to  be  made  whenever  required  by  the  claim- 
ants; provided  that  each  claimant  requesting  a  survey  and  plat 
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8i)uiil(l  first  deiK>8it  in  tlie  district  court  of  the  district  within 
which  the  land  was  situated  a  sufficient  sum  of  money  to  pay 
the  ex]>en8e8  of  such  survey  and  plat,  and  of  the  publication 
required  by  the  first  section  of  the  act. 

The  act  of  July  23,  1866,  was  entitled  "An  act  to  quiet  land 
titles  in  California,"  the  eighth  section  of  which  provided : 
"That  in  all  cases  where  a  claim  to  land  by  virtue  of  a  right 
or  title  derived  from  the  Spanish  or  Mexican  authorities  has 
lK*en  finally  confirmed,  and  a  survey  and  plat  thereof  shall  hot 
have  been  requested  within  ten  months  from  the  paSvSage  of  this 
act,  as  provided  by  sections  6  and  7  of  the  act  of  July  1,  1864, 
to  ex|>edite  the  settlement  of  titles  to  lands  in  the  state  of  Cali- 
fornia, and  in  all  cases  where  a  like  claim  shall  hereafter  be. 
finally  confirmetl,  and  a  survey  and  plat  thereof  shall  not  be  re- 
queh>ted  as  provided  by  said  sections  within  ten  months  after  the 
passao^e  of  this  act,  or  any  final  confirmation  hereafter  made,  it 
shall  l)e  the  duty  of  the  surveyor-general  of  the  United  States 
fur  California,  as  soon  as  practicable  after  the  expiration  of  tea 
months  from  the  passiige  of  this  act,  or  such  final  confirmation 
lieroafter  made,  to  cause  the  lines  of  the  public  surveys  to  be  ex- 
tended over  such  lands;  and  he  shall  set  off,  in  full  satisfaction 
of  such  grant,  and  according  to  the  lines  of  the  public  surveys, 
the  quantity  of  land  confirmed  in  such  final  decree,  and  as  nearly 
as  can  be  done  in  accordance  with  such  decree;  and  all  the  land 
not  included  in  such  grant  as  so  set  off  shall  be  subject  to  the 
general  laws  of  the  United  States;  provided,  that  nothing  in 
this  act  shall  be  construed  so  as  in  any  manner  to  interfere 
with  the  riglit  of  bona  fide  pre-emption  claimants." 

On  the  9th  of  January,  1868,  the  surveyor-gieneral  for  Cali- 
fornia reported  to  the  commissioner  of  the  general  land  office  that 
an  application  had  been  made  to  him  by  one  of  the  grant  claim- 
ants for  a  survey  of  the  grant,  and  in  response  to  that  report  the 
commissioner  directed  that  the  Hanax^k  survey  made  in  1858,  and 
approved  by  the  surveyor-general  January  4,  1860,  be  published 
in  accordance  with  the  provisions  of  the  act  of  Congress  of  July 
1,  1864.  Instead  of  doing  so,  the  surveyor-general,  it  seems, 
caused  another  survey  of  the  grant  to  be  made  in  August  of 
that  year,  to  wit,  1868,  by  deputy-surveyor  Tliomj>son,  which 
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survey  included  a  portion  of  the  lands  involved  in  eases  67,  68, 
aud  69,  and  was  approved  by  the  surveyor-general. 

Both  the  Hancock  and  Thompson  surveys  were  subsequently 
before  the  commissioner  and  afterwards  before  tiie  secretary  of 
the  interior  for  consideration  and  decision,  tiie  claimants  contend- 
ing that  the  lines  of  the  Thompson  survey  correctly  represented 
the  lines  of  the  grant;  and  the  question  of  survey  was  so  pending 
at  the  time  of  the  grant  to  the  Southern  Pacific  Railroad  Com- 
pany of  March  3,  1871.  That  question,  as  the  record  shows, 
related  to  the  true  locution  of  the  natural  calls  of  the  grant,  and 
was  finally  determined  by  the  secretary  September  20,  1872,  by 
which  the  lines  as  represented  by  the  Thompson  survey  were 
rejected,  and  those  of  the  Hancock  survey,  with  some  modifica- 
tions, adopted,  the  direction  of  the  secretary  being:  "That  the 
lines  of  the  survey  of  Sau  Jose  be  run  as  follows:  Commencing 
at  the  willow  at  the  southeast  corner,  at  the  point  designated  by 
Hancock,  as  *  large  rock  in  center  of  water  pool,  agreed  on  as  the 
place  where  the  black  willow  of  the  juridical  j)ossession  once 
existed;'  thence  westerly  along  the  base  of  the  mountains,  so 
as  to  include  the  springs  near  the  ravine,  to  the  black  walnut; 
thence  northerly  to  the  oak  of  the  Tueaja ;  thence  northeasterly 
to  the  Botello  oak ;  thence  easterly  in  a  direct  line  to  a  j>oint  on 
the  arroyo  of  San  Antonio  nine  thousand  seven  hundred  varas 
north  of  the  black  willow,  and  thence  southerly  along  said 
arroyo  of  San  Antonio  to  the  place  of  beginning.'* 

In  accordance  with  these  instructions  another  survey  of  the 
grant  was  made  by  the  surveyor-general,  upon  which  a  patent 
was  issued ;  and  as  thiis  surveyed  and  patented  none  of  the 
lands  in  controversy  were  included  in  the  lines  of  the  grant. 

While  the  final  result  of  these  proceedings  was  a  conclusive 
determination  that  as  a  matter  of  fact  none  of  the  lands  in 
controversy  ever  were  within  the  true  lines  of  the  San  Jose 
grant,  they  also  show  beyond  doubt  that  some  of  them  were 
claimed  by  the  grant  claimants  to  be  within  the  boundaries  of 
the  grant,  and  that  such  claim  was  made  and  maintained  at  the 
time  of  the  congressional  grant  to  the  Southern  Pacific  Railroad 
Company  of  March  3,  1871. 

It  is  contended  that  the  surveyor-general  had  no  authority 
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to  cause  the  Thompson  survey  to  be  made  while  the  previous 
survey  of  Haucock  was  j>euding  and  undetermined,  and  that 
the  Thompson  survey  was  never  considered  by  the  commissioner 
of  the  general  land  office  or  the  secretary  of  the  interior  ''as  a 
aui'vet/  but  only  as  an  exhibit 

Let  all  of  this  be  admitted,  and  the  fact  that  is  determinative 
of  the  question  as  to  whether  the  lands  in  controversy  here  were 
embraced  by  the  grant  to  the  Southern  Pacific  Railroad  Com- 
pany of  March  3,  1871,  remains  the  same.  Considered  only 
as  an  "exhibit,"  the  Thompson  survey,  representing  as  it  did 
what  the  claimants  contended  were  the  true  lines  of  the  grant, 
was  and  is  evidence  of  the  fact  that  they  claimed  that  tlie  lands 
embraced  by  that  survey  (including  a  portion  of  the  lands  iu 
controversy  here)  were  within  the  boundaries  of  the  Mexican 
grant;  and  that  claim  was  asserted  up  to  the  time  of  the  final 
decision  of  the  secretary  of  the  interior  in  Septeml)er,  1872. 
It  is  not  the  validity  of  such  claim,  but  the  fact  that  it  was 
made,  that  excludes  the  lands  embrace<l  by  it  from  the  category 
of  public  lands  within  the  meaning  of  the  railroad  land  grants, 
if  excluded  at  all.     {Doolan  v.  Car/-,  125  U.  S.  632.) 

It  is  urged  that  because  the  San  Jose  was  a  grant  by  specific 
boundaries,  and  was  confirmed  with  the  same  boundaries,  no 
land  that  was  not  finally  ascertained  by  the  land  department  to 
be  within  those  boundaries  is  excluded  from  the  railroad  grant, 
if  otherwise  within  its  limits.  This  is  practically  to  wipe  out 
entirely  the  doctrine  announced  by  the  supreme  court  in  Nao- 
hall  V.  Sanger,  92  U.  S.  761;  Dookm  v.  Cw^,  125  U.  S.  ^^^y 
and  in  other  cases,  that  the  status  of  lands  included  in  a 
Spanish  or  Mexican  claim  pending  before  tribunals  charged 
with  the  duty  of  adjudicating  it  was  such  that  they  were  not 
included  in  the  phrase  "public  lands"  of  the  railroad  land 
grants.  "Those  Mexican  claims,"  said  the  court  in  Doolan  v. 
Carr^  "were  often  described,  or  attempted  to  be  described,  by 
fij)ecific  boundaries.  They  were  often  claims  for  a  definite 
quantity  of  land  within  much  larger  out-boundaries,  and  they 
were  frequently  described  by  the  name  of  a  place  or  ranehe. 
To  the  extent  of  the  claim  when  the  grant  was  for  land  with 
specific  boundaries,  or  known  by  a  [)articular  name,  and  to  the 
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extent  of  the  quantity  claimed  within  out-boundaries  containing 
a  greater  area,  they  are  excluded  from  the  grant  to  the  railroad 
company.  Indeed,,  this  exclusion  did  not  depend  upon  the 
validity  of  the  claim  asserted,  or  its  final  establishment,  but 
upon  the  fact  that  there  existed  a  claim  of  a  right  under  a 
grant  by  the  Mexican  government,  which  was  yet  undeter- 
mined, and  to  which,  therefore,  the  phrase  *  public  lands  ^  could 
not  attach,  and  which  the  statute  did  not  include,  although  it 
might  be  found  within  the  limits  prescribed  on  each  side  of  the 
road  when  locatecl." 

In  the  case  of  the  United  States  v.  McLaughlin^  127  U.  S. 
428,  it  was  held,  that  as  in  the  case  of  a  floating  grant  the 
Mexican  government  retained  the  riglit  to  locate  the  quantity 
granted  in  such  part  of  the  larger  tract  described  as  it  saw  fit, 
and  as  the  government  of  the  United  States  succeeded  to  tiie 
same  right,  the  latter  government  might  dispose  of  any  specific 
tracts  within  the  exterior  limits  of  the  grant,  provided  a  suf- 
ficient quantity  was  left  therein  to  satisfy  the  private  grant; 
and,  accordingly,  that  in  cases  of  floats,  the  railroad  land  grants 
might  attach  to  lands  within  such  exterior  boundaries,  provided 
a  sufficient  quantity  of  land  was  left  therein  to  satisfy  the  pri- 
vate grant.  But  while  thus  modifying  what  was  generally 
understood  to  have  been  the  effect  of  the  decision  in  Netvhall  v. 
Sanger^  the  court,  in  United  States  v.  McLaughliny  proceeded  to 
declare  (127  U.  8.  455)  that  "the  reasoning  of  the  court  in 
Ncic/iall  v.  Sanger  is  entirely  conclusive  as  to  all  definite  grants 
which  identified  the  land  granted,  such  as  the  case  before  it  then 
appeared  to  be,"  but  went  on  to  show  that  it  was  not  fairly 
applicable  to  floats. 

I  do  not  see  how  there  can  w^ell  be  a  decision  more  directly 
to  the  point  that  in  cases  of  Mexican  grants  by  specific  bounda- 
ries, lands  which  are  claimed  by  the  grantees  to  be  within  those 
l)oundaries  are  excluded  from  the  category  of  public  lands  to 
which  the  railroad  land  grants  apply,  if  at  the  date  of  the  latter 
the  question  of  the  true  location  of  the  boundaries  of  the  private 
grant  is  pending  and  undetermined.  If  to  such  a  case  the  doc- 
trine of  Newhall  v.  Sanger,  and  the  other  cases  approving  it, 
does  not  apply,  it  does  not  apply  to  any  case;  for  it  does  not 
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apply  to  floats,  as  was  pointed  out  in  United  States  v.  Mo- 
Ixiuglilin,  and  grants  by  specific  boundaries  aud  by  name  mani- 
festly stand  upon  the  ^anie  footing. 

It  is  contended  that  as  the  San  Jose  grant  was  one  by  specific 
boundaries  the  claim  ceased  to  be  mb  judice  when  the  decree  of 
oonHrmation  became  final  in  1857;  that  nothing  then  remained 
to  do  but  apply  the  description  to  the  ground  and  survey  the 
lines.  If  so,  precisely  the  same  thing  is  true  in  respect  to  floats. 
When  the  decree  of  confirmation  in  such  a  case  became  final, 
nothing  remained  to  do  but  Icx^ate  the  quantity  and  survey  the 
lines.  In  either  case,  that  duty,  except  in  the  matter  of  such 
surveys  as  came  wUhin  the  provisions  of  the  act  of  Congress  of 
June  14,  1860,  devolved  upon  tlie  land  department  of  the  gov- 
ernment, and  was  subject,  first,  to  the  action  of  the  surveyor- 
general,  aud  then,  in  turn,  to  that  of  the  commissioner  of  the 
general  land  office  and  the  secretary  of  the  interior.  The 
records  of  the  laud  department  put  in  evidence  in  theee  cases 
clearly  show  that  the  contest  over  the  survey  of  the  San  Jose 
grant  was  in  relation  to  the  identity  of  the  natural  calls  of  the 
grant,  the  grantees  claiming  that  the  true  location  of  the  trees 
and  other  objects  called  for  in  the  s{)ecific  description  of  the  grant 
would  include  within  those  boundaries  a  portion  of  the  lands  iu 
controversy  here.  If  that  contention  was  well  founde<l,  uu- 
doubtedly  the  lands  so  included  would  not  be  public  lauds  of 
the  United  States.  It  would  seem  plain  enough,  therefore,  that 
until  that  question  was  finally  decided  it  could  not  be  known 
whether  the  lands  so  claimed  were  public  lands  or  not.  Under 
the  laws  of  the  United  States  the  duty  of  deciding  that  question 
devolved,  as  has  been  said,  upon  the  officers  of  the  land  depart- 
ment. Its  ultimate  determination  was  vested  in  the  secretary 
of  the  interior.  Had  he  decided  that  the  lines  as  represented 
by  the  Thompson  survey  were  the  true  boundaries  of  the  grant, 
such  decision  would  of  course  have  been  equally  conclusive  as 
the  one  that  was  made;  and  the  patent  following  it  would  have 
been  a  conclusive  determination  that  aril  the  lands  embrace<l 
within  those  lines  were  within  the  boundaries  of  the  Mexican 
grant,  and  therefore  not  public  lands  to  which  the  railroad 
grant  only  could  attach.     It  w^ould  seem  plain,  therefore,  that 
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uotil  the  contested  question  of  survey  was  decided  it  could  not 
be  known  whether  the  lands  involved  in  the  contest  were  public 
or  private  lands ;  and  until  such  decision  became  final,  lands  so 
involved  were  sub  jicdice  and  not  public  lands  within  the  mean- 
ing of  the  railroad  grant  act,  according  to  the  ruling  in  the  cases 
referred  to,  as  I  understand  them. 

It  results  from  these  views  that  in  case  No.  88  there  should 
be  a  decree  dismissing  the  bill  without  costs,  and  in  the  con- 
solidated cases  Nos.  67,  68,  and  69  a  decree  in  favor  of  com- 
plainant, in  so  far  as  concerns  the  tracts  of  land  in  controversy 
which  were  at  the  time  of  the  grant  to  the  Southern  Pacific 
Railroad  Company  of  March  3, 1871,  within  the  claimed  limits 
of  the  San  Jose  grant,  and  as  concerns  the  remainder  of  the 
lands  in  controversy  in  the  consolidated  cases,  a  decree  for  the 
deiendauts,  each  party  to  pay  its  own  costs. 

Sawyer,  Circuit  Judge.  After  a  careful  consideration  of 
the  question,  I  am  satisfied  that  those  lands  embrace!  in  cases 
Nos.  67,  68,  and  69,  alleged  to  have  been  within  the  boundary 
of  the  rancho  San  Jose,  and  to  have  been  subjadicey  at  the  date 
•when  the  railroad  grant  attached  to  the  lands  granted,  were 
subject  to  the  legislative  grant.  I  have  studied  with  great  care 
the  cases  of  NewhaU  v.  Sanger ,  92  U.  S.  761  ;  Doolan  v.  CarVy 
125  U.  S.  638;  and  United  States  v.  MoLaiu/hlin,  127  U.  S. 
428,  relied  on,  and  I  am  unable  to  find  anything  in  eitlier  ot 
them  requiring,  or  justifying,  the  exclusion  of  those  lands  from 
the  operation  of  the  grant.  In  my  judgment,  those  lands,  now 
in  question,  were  not  in  any  just  senscy  or  in  the  sense  contem- 
plated in  the  decisions  in  those  Ciises,  svh  jndice,  at  any  time 
after  the  decree  of  confirmation,  defining  by  si)ecific  metes  and 
bounds  the  precise  lands  confirmed,  became  final,  even  if  they 
•were  so,  which  is  at  least,  doubtful,  at  any  prior  time.  That 
decree  pointing  out,  s|>ecifically,  the  precise  lauds  confirmed,  for- 
ever settled  the  rights  of  the  parties,  and  after  it  became  final, 
there  was  no  possible  ground  for  claiming  anything  outside  of 
those  lx>undaries.  None  of  these  lands  are  within  the  bounda- 
ries designated  in  the  decree,  or  within  the  exterior  boundary 
of  the  juridical  possession  upon  which  the  decree  was  based. 
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IiKleed,  as  I  understand  the  matter,  they  all  lie  from  at  least 
one  to  three  miles  from  those  boundaries,  and  could  not  by  any 
poHsibility  have  been  taken  in  by  any  survey,  conforming  to  the 
decree,  or  have  been  lawfully  included  in  any  survey.  After 
that  decree  became  final  the  claimants  might  just  as  well  have 
chiimed  land  ten,  fifteen,  or  more  miles,  as  from  one  to  three 
niile^,  distant.  The  decree  settled  the  rights  of  the  parties,  and 
the  limits  of  the  land  granted.  And  that  is  final.  It  could 
not,  lawfully,  be  changed  by  the  surveyor,  or  any  other  author- 
ity.  In  the  language  of  the  supreme  court,  in  United  Slates  v. 
IMleck,  1  Wall.  455,  456  :  "  The  decree  is  afimiliiij,  not  only  on 
the  qne.stiou  of  title,  but  as  to  the  boundaries  whieli  it  specifies.*^ 
(\tfirme<l,  United  States  v.  BiUing,  2  Wall.  448;  Hif/ueras  v. 
United  States,  5  Wall.  834;  Dodge  v.  Perez,  2  Sawy.  652.) 

In  the  Fossat  Case,  2  Wall.  649,  the  supreme  court  held  that: 
"If  a  California  land  claim  has  been  confirmed  bv  a  decision 
of  the  district  court  under  the  act  of  March  3,  1851,  and  de^ 
cision  of  confirmation,  fijcing  tfie  boundaries  of  the  tract,  stands 
unreversed,  a  sui^ey  under  it  is  the  execution  of  thai  decree,  and 
must  conform  to  it  in  all  respects,^'  Now  in  this  case,  the  deci*ee 
of  confirmation  which  stands  unreversed  ^^ fixes  Vie  boundaries" 
of  the  grant,  and  the  survey  under  it  is  not  a  continuation  of  the 
litigation,  but  ^^tlie  execution  of  tlujU  decree^';  and  no  lands  out- 
side the  s|)ecifiG  boundaries  so  fixed  and  established,  no  matter 
what  the  confirmees  may  claim,  could  lawfully  be  indudetl  in 
the  survey,  or  patent.  The  rights  of  the  parties  are  finally 
settled,  and  the  land  to  which  the  confirmees  are  entitled,  ir- 
revocably, designated,  and  distinctly  pointed  out. 

The 'language  of  the  decree  of  confirmation  is,  substantially, 
identicid  with  that  of  the  juridical  possession,  which  was  ratified 
and  approved  by  the  granting  authorities  of  Mexico,  and  by  its 
adoption  in  the  decree  by  the  courts  of  the  United  States,  it 
forever  settled  the  question  of  location  l)etween  the  United 
States  and  the  claimants,  and,  thereby,  the  lands  outside  the 
boundaries  ceased  to  be  sub  judice.  All  that  remained  to  l)e 
done  was  to  execute  the  decree,  by  finding  the  monuments  deng- 
Mated,  jjnd  run  the  lines  between  them  in  a  form  usual  for  inser- 
tion in  United  States  patents.     There  was  no  discretion  whatever 
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left  in  the  surveyor,  as  there  is  in  the  case  of  a  float.  Those 
luonumeuts,  and  no  othei^s,  could  be  lawfully  taken,  and  there 
was  no  po&jible  ground  for  further  claiming  lands  outside  the 
boundaries  so,  specifically,  designated,  and  pointed  out.  The 
language  of  the  decree  of  confiruiation  is  clear  and  unmistak- 
able, and  is  as  follows: — 

"  Commencing  at  the  foot  of  a  black  willow  tree,  which  was 
taken  for  a  ootmer,  and  between  the  limbs  of  which  a  dry  stick  was 
placed,  in  the  fo'rm  of  a  cross;  thence  westerly  nine  thousand 
seven  hundred  (9,700)  varas  to  the  foot  of  the  hills  called  *Las 
Lomas  de  la  Puente,'  taking  for  a  landmark  a  large  walnut  tree 
en  the  slope  of  a  small  hUl  on  Hie  side  of  tJie  road  which  passes 
from  said  '  San  Jose '  to  the  Pueivte,  making  a  cut  (caldura)  on 
one  of  the  limbs  with  a  hatchet;  thence  northerly  ten  thousand 
four  hundred  (10,400)  varas  to  the  creek  (arroyo)  of  San  Jose, 
opposite  a  high  hill,  where  a  large  oak  was  taken  as  a  boundary, 
in  which  was  placed  the  head  of  a  beef  and  some  of  its  limbs 
e/iopped;  thence  easterly  ten  thousand  six  hundred  (10,600) 
varas  to  the  creek  (arroyo)  of  San  Antonio,  taking  for  a  land- 
fnark  two  young  cotton-woods  which  stand  near  each  otlier,  on  the 
bark  of  which  crosses  were  made;  thence  southerly  nine  thousand 
seven  hundred  (9,700)  varas  to  the  place  of  beginning" 

There  could  not  well  be  a  more  specific  description  of  the 
corners  and  landmarks.  There  are  four  corners,  consisting  of 
certain  trees,  marked  and  carefully  described,  constituting  the 
monuments  as  specifically  described,  as  surveyors  usually  de- 
scribe their  monuments;  and  four  straight  lines  for  sides,  form- 
ing very  nearly  a  parallelogram ;  and  such  appears  to  be  the 
shape  of  the  land  on  the  deseflo.  No  other  points  or  objects 
could  be  lawfully  taken.  Now  the  land  included  within  these 
boundaries  is  the  land  confirmed,  and  no  other.  There  was  no 
further  ground  for  litigation.  All  that  was  necessary  to  do  was 
to  find  the  monuments  and  run  the  connecting  lines  according 
to  the  description  in  the  decree.  Monuments  of  this  kind  may 
be  destroyed,  and  it  may  become  difficult  to  find  them;  but  that 
IS  the  misfortune  of  the  parties  interested.  It  does  not  appear 
that  that  'vas  the  case  here.  Monuments  are  often  destroyed 
when  planted  by  government  surveyors  in  surveying  the  public 

XIY.  Sawt.— 41. 
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lands,  and  this  occasions  much  trouble  in  after  years,  as  t-lils 
court  has  had  frequent  occsision  to  know,  from  litigation  before 
it,  as  to  boundaries  of  the  public  surveys  and  the  location  of  the 
monuments,  officially,  |>lante<l  by  the  United  States  surveyors. 

In  this  case  the  reconl  of  the  juridical  {X)8session  was  relierrod 
to  in,  and  made  a  part  of,  the  petition  for  confirmation  filed 
Ix^fore  the  land  commissioners,  as  describing  the  lands  for  which 
confirmation  was  aske<l.  Thus  the  claim  made  upon  the  record 
was  for  these  specific  lands  within  the  boundaries  prescribeil  by 
the  juridical  possession,  and  adopted  in  the  final  decree,  and  no 
other.  It  does  not  api>ear  in  the  record  that  any  claim  was 
made  before  the  board  or  court  for  lands  outside  these  bounda- 
ries, or  that  there  ever  was  any  contest  over  lands  ontsi<le  the 
prescril)ed  l)oundaries.  The  juridical  possession  was  a  ceremony 
analo^i^ous  to  livery  of  seisin  at  common  law,  and  it  defines  s|)e- 
cifically  the  lands  granted.  This  juridical  j)ossession  is,  of 
itself,  controlling  as  to  the  lands  granted.  (United  States  v. 
Graham,  4  Wall.  261,  262;  United  States  v.  Pico,  5  Wall.  539, 
640.)  In  this  case  we  have  not  only  the  juridical  possession, 
but  the  dec*ree  confirming  the  grant  in  acconlance  with  it,  and 
with  the  claim  of  the  petitioners,  as  shown  by  the  record;  and 
this  decree,  whether  right  or  wrong,  as  we  have  seen,  is  final 
and  conclusive.  The  case  was  not  open,  thereafter,  to  further 
contest,  or  claim  for  lands  outside  these  boundaries.  In  my 
judgment,  that  claim  for  land  outside  ceased  to  be  sub  judice^ 
if  it  ever  was  in  that  condition,  at  the  date  when  this  decree 
became  final.  After  that  no  land  outride  of  these  prescrilx»d 
boundaries  could,  lawfully,  be  included  in  the  patent  issued 
under  the  confirmation ;  and  there  was  no  longer  any  legitimate 
or  substantial  basis  for  any  claim  to  such  lands. 

Nachall  v.  Sanger,  92  U.  S.  761,  and  Doolan  v.  Carr,  125 
U.  S.  618,  present  cases  entirely  different  from  this.  In  the 
former,  when  the  general  map  of  the  route  was  filed  by  the 
railroad  company,  the  claim  for  confirmation  of  the  Moquelamos 
grant,  within  the  exterior  boundaries  of  which  the  lands  in  dis- 
pute were  situated,  was  still  pending  and  undetermined.  The 
grant  was  afterwards  rejected  as  fraudulent.  The  claiia  itself 
to  the  grant  was,  undoubtedly,  sub  judice,  for  it  was  still  pend- 
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ing,  and  the  validity  of  the  daim  undetermined  by  the  courts. 
It  was  held  that  the  grant  being  still  sub  judice  the  lands  were 
not  embraced  within  the  railroad  grant.  The  case  was  decided 
upon  a  partial  record  in  which  all  the  facts  did  not  appear. 
Afterwards,  in  United  States  v.  McLaughlin^  it  appeared  that 
the  land  claimed  under  the  Mexican  grant  was  for  a  certain 
number  of  leagues  within  the  exterior  boundaries  containing  a 
great  many  more  leagues — a  float;  and  it  was  held  that,  since 
there  was  ample  land  left  to  satisfy  the  grant,  and  the  right  of 
Icjcation  was  in  the  government,  the  surplus  lauds  were  subject 
to  grant,  and  those  within  the  purview  of  the  railroad  grant 
passed  to  the  railroad  company;  and  the  court  limited  the  rule 
as  to  lands  sub  judice ^  at  the  time  of  the  railroad  grant,  to 
grants  by  name  and  grants  by  specific  boundaries,  in  which  all 
the  lands  passed  to  the  grantee.  ( United  States  v.  3IcLaughlin, 
127  U.S.  428.) 

So  the  case  of  Doolan  v.  Can%  125  U.  S.  618,  did  not  pre- 
sent all  the  facts,  and  the  court  acted  upon  the  hypothesis  that 
the  grant  was  one  by  name — the  '*rancho  Las  Pocitas''  includ- 
ing ail  the  lands  within  the  indicate<l  boundaries.  It  was  sub- 
stantially so  alleged  in  the  offer  of  proof  (see  p.  621),  and  such 
is  the  idea  conveyed  by  the  proofs  offered  as  stated  on  pSges 
622  and  623.  It  does  not  appear  in  that  record  that  the 
supreme  court  modified,  as  it  did  the  decrees  of  the  board  and 
of  (lie  district  court,  and  limited  the  confirmation  to  two  square 
leagueSj  or  that  the  exterior  boundaries  covered  from  i^w  to 
twelve  square  leagues  —  that  it  was,  therefore,  in  fact,  a  mere 
float,  a  grant  of  quantity,  within  boundaries  containing  nearly 
six  times  the  quantity  confirmed.  But  all  this  appears  in  the 
subsequent  case,  involving  lauds  in  the  same  grant  "Las 
Pocitas"  (United  States  v.  Curtner,  ante^  p.  535),  the  decision 
in  which  was  concurred  in  by  both  the  circuit  justice  and  cir- 
cuit judge,  the  former,  with  Justice  Strong,  having  originally 
dissented  in  Newhall  v.  Sanger,  The  court  in  Newhall  v. 
Sanger^  doubtless  supposed  that  the  grant  called  "  Moquel- 
amos*'  was  a  grant  by  name,  with  definite  boundaries.  This 
clearly  appears  from  what  is  said  in  United  States  v.  McLaugh' 
lin,  127  U.  S.  455,  456.     Said  the  court  among  other  things: 
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"  There  is  really  nothing  in  the  decision  of  Newhall  v.  Sanger^ 
in  conflict  with  the  views  here  expressed,  because  the  court  did 
not  have  before  it  the  ease  of  a  floating  granf  (p.  456.)  And  in 
that  case,  the  validity  of  tiie  grant  itself  had  not  been  decided 
when  the  railroad  grant  was  alleged  to  have  attached.  And  in 
Doolan  v.  Carry  the  court  supposed  that  "Las  Pocitas*'  was  a 
grant  by  name,  including  all  land  within  the  boundaries  given, 
and  acting  upon  this  idea,  as  seems  evident  from  what  it  said  in 
125  U.  S.  631  and  632,  and  in  the  third  head-note,  pages  118, 
and  119,  it  considered,  and  perhaps,  properly,  too,  the  case  to  be 
still  subjudice  under  its  loose  and  extremely  vague  general  bound- 
aries as  described,  until  tfvey  should  be  properly  and  specifically 
deteimined.  The  boundaries  in  both  these  cases  were  general, 
loose,  and  vague  to  the  last  degree,  and  much  latitude  io  the 
exercise  of  discretion  by  the  surveyor,  must,  necessarily,  have 
been  exercised.  In  those  cases,  until  the  survey  had  been  made 
and  approved,  and  the  land  granted  located,  the  case  was,  |>er- 
haps,  subjudice.  The  San  Jose  grant,  now  under  consideration, 
presents  no  such  case.  It  had  been  awarded  to  the  claimants  as 
long  ago  as  1857,  by  a  final  decree,  which  not  only  confirmed 
the  grant,  but  pointed  out  the  boundaries  by  specific  corners 
carefully  described,  and  courses  connecting  them,  whieh  no  sur- 
veyor  could  lawfully  disregard j  change,  or  modify ;  and  I  find 
nothing  in  the  cases  cited  to  warrant  me  in  saying,  that,  after 
that  specific  decree  became  final,  either  the  grant  or  its  bounda- 
ries were  in  any  just  or  legal  sense,  or  in  the  sense  as  used  in 
the  cases  cited,  svh  judice.  The  grant  was  undoubtedly  sub 
judicCf  from  the  filing  of  the  petition  till  the  entry  of  the  final 
decree  confirming  and  identifying  the  lands  granted  by  specific 
metes,  bounds,  and  monuments,  clearly  described. 

Prior  to  the  entry  of  that  decree  confirming  the  grant,  a 
grant,  like  that  in  question,  to  the  railroad  company  under  the 
decisions  in  the  cases  cited,  would  not  have  taken  effect,  even 
if  the  grant  were  afterwards  rejected  as  fraudulent,  upon  lutids 
confessedly  within  the  specific  boundaries  of  the  grant  as  de- 
scribed and  claimed  in  the  petition,  it  being  a  grant  covering  aU 
the  lands  within  the  boundaries.  But  these  lands  now  under 
consideration  never  were  within  the  boundaries  described  in 
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the  juridical  possession,  for  which  the  petition  was  filed,  and  in 
the  final  decree,  which  follows  literally  the  juridical  possession. 
Like  much  of  the  land  claimed  to  be  within  the  Moquelarnos 
grant,  these  lands  were  entirely  outside  the  exterior  boundaries 
of  the  grant,  I  doubt  very  much  whether  they  ever  were  mb 
judice,  although  the  lands  described  in  the  grai\t  undoubtedly 
were.  They  were  miles  outside  the  boundaries  described  in  the 
juridical  possession  and  decree,  and  could  in  no  way  be  lawfully 
brought  within  the  grant.  In  United  States  v.  McLaughlin^ 
127  U.  S.  441,  the  main  question  was,  "whether  the  land  in 
question  was  actually  within  the  oviside  limits  of  the  pretended 
Moquelarnos  grant?"  Had  it  not  been,  as  a  large  part  was 
found  by  the  court  not  to  be,  although  so  earnestly  and.  vigor^ 
ously  claimedf  that  ended  the  question.  Now,  in  this  case,  the 
lands  under  consideration  never  were  within  the  outside  limits 
of  the  grant,  as  indicated  by  the  juridical  possession,  and  that 
ought  to  end  the  matter. 

But  the  supreme  court  itself,  in  the  case  of  United  States  v. 
McLaughlinj  the  very  last  case  on  the  subject,  has  .decided  the 
point,  substantially,  that  the  mere  daim  that  lands  are  within 
the  boundaries  of  a  grant  does  not  make  them  sub  judice  even  in 
a  float,  within  the  meaning  of  that  phrase,  as  used  by  the  court 
in  the  three  cases  cited.  That  decision  authoritatively  settles  the 
point,  and  does  not  leave  it  open  for  further  discussion.  Nearly 
all  the  lands  involved  in  that  suit  lay  east  of  the  Jack  Tone 
road,  which  followed  the  line  l)etween  sections  7  and  8.  The 
complainants  earnestly  insisted  that  the  eastern  boundary  of  the 
Moquelarnos  grant  was  the  Sierra  Nevada  Range,  eighty  miles 
distant,  and  if  not  that  range,  then,  that  Bear  Mountain, 
twenty-four  miles  east  of  the  Jack  Tone  road,  was  the  nar- 
rowest eastern  limit  of  the  grant.  The  most  of  the  testimony 
in  that  case,  both  by  complainants  and  respondents,  was  intro- 
duced upon  this  single  point  to  show  the  eastern  exterior 
boundary  of  the  grant,  the  complainants  insisting  that  it  was 
the  Sierra  Nevada  Range,  and  if  not  that,  then,  at  least,  Bear 
Mountain,  and  the  respondents,  that  it  was  the  Jack  Tone  road. 
And  the  court  opens  the  discussion  on  page  441  by  saying  that 
the  firt»t  question  is^  "  whether  the  land  in  question  was  actually 
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within  tJie  outside  limits  of  the  pretended  Moqwelamos  gratUf" 
Several  pages  are  then  devoted  to  discussing  the  evidence  on 
this  point,  which  was  the  great  point  of  discussion  in  tlie  case, 
and  the  court  then  concludes:  "On  the  whole,  we  are  satisfied 
that  the  outside  boundary  limits  of  the  Moquelamos  ffrant,  as 
coiled  for  in  the  grant  itself  do  not  extend  east  of  the  Jack  Tone 
road,  or  the  edge  of  the  hills  commencing  near  the  same.  This 
result  would  dispose  of  the  present  case  with  regard  to  nearly  all 
the  land  in  question  therein,^'  (pp.  447,  448.)  Thus,  as  to  the 
great  body  of  lands  in  question,  the  court  put  the  decision 
expressly  on  tiie  ground,  that  although  within  the  boundaries, 
as  claiinedf  they  were,  in  fact,  outside  tJie  real  boundaries  of  the 
grant. 

Then,  the  mere  daim  that  the  lands  were  within  the  bounda- 
ries of  the  grant  did  not  make  them  sub  judice,  within  the 
meaning  of  that  term,  as  used  by  the  court;  for  this  point  is 
wholly  outside  and  independent  of  the  distinction  between  floats 
and  grants  by  specific  boundaries  or  names,  on  which  distinction 
the  few  lands  west  of  the  Jack  Tone  road  were  still  given  by 
the  court  to  the  railroad  company  as  not  coming  within  the 
decision  of  Newhall  v.  Sanger.  It  seems  to  me  that  there  is 
no  evading  this  authoritative  decision;  that  a  inere  c/a/m  that 
lands  are  within  the  exterior  boundaries  of  a  grant,  when  not 
so  in  fact,  does  not  make  them  suA  judice  even  in  the  case  of  a 
float,  much  less  in  a  grant  with  specific  bounds,  finally  and  ir- 
revocably confirmed  and  fixed  by  such  specific  bounds. 

I  am,  therefore,  clearly  of  the  opinion  that  these  lands  now 
under  consideration  were  not  sub  judice  in  the  sense  as  the  terms 
are  used  in  the  cases  cited  when  the  railroad  grant  attached,  and 
that  the  grant  is  valid  and  passed  a  good  title. 

On  this  point  I  regret  to  find  that  I  cannot  agree  with  my 
associate.  On  all  the  other  points  discussed  by  my  associate,  in 
the  opinion  now  delivered,  I  fully  ctmcur  with  his  views. 

It  has  been  suggested  that  the  ruling  on  demurrer  as  to  in- 
demnity lands  adopted  in  the  opinion  of  my  associate  in  which 
I  concur,  and  being  the  lands  in  question,  is  inconsistent  with 
the  ruling  in  Southern  Pacific  R,  R,  Co,  v.  Wiggs,  decided  by 
me,  and  reported  in  43  Fed.  Rep.  333,  and  ante,  page  568. 
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When  that  case  was  decided  the  decision  on  demurrer  in  this 
case  had  not  fallen  under  my  notice.  But  the  cases  are  not 
inconsistent  and  can  well  stand  together.  In  that  case  the  de- 
cision was  not  put  upon  the  ground  that  the  company's  title 
attached  to  lieu  lands  at  any  time  before  the  selection,  but  on 
the  ground  that  under  the  special  provision  of  that  act  they,  as 
well  as  those  within  the  primary  grant,  were  withdrawn  frohi 
pre-emption,  and  other  disposition  before  provided  for  by  law, 
and  that,  although  the  company's  title  did  not  vest,  till  selection, 
still  that,  until  it  had  an  opportunity  to  select,  nobody  else  could 
acquire  or  initiate  a  pre-emption  or  other  right,  under  existing 
laws.  And  that  the  pre-emption  claim  then  in  question  was 
initiated  and  afterwards  proved  up  and  the  patent  issued,  while 
the  lands  were  withdrawn  and  not  subject  to  sale  as  the  laws 
then  stood,  except  to  the  company,  and  while  awaiting  an  oppor- 
tunity for  the  company  to  select,  and  were  not  then  subject  to 
such  disposition.  Congress  had  power,  had  it  seen  fit  to  do  so, 
to  withdraw  any  lands  from  pre-emption  without  reference  to 
other  grants,  and  without  conferring  any  rights  upon  another 
to  the  lands.  But  that  act  did  not  purport  or  attem])t,  nor  could 
it  have  done  so  if  attempted,  to  limit  the  power  of  Congress  to 
make  subsequent  grants  to  such  lands  before  any  other  right 
in  them  had  vested ;  and  the  grant  now  in  question  was  a  sub- 
sequent one  made  by  Congress  itself,  and  as  no  other  right  had 
yet  attached  to  the  lands,  it  was  in  no  way  affiected  by  the  pro- 
visions for  withdrawal  from  pre-emption  and  sale  by  the  prior 
act.  I  concur  with  the  district  judge  wherein  he  held  on 
demurrer  as  follows:  "To  lands  to  which  no  title  could  attach 
prior  to  selection,  I  do  not  think  the  Atlantic  and  Pacific  Com- 
pany had,  at  the  time  of  the  grant  to  the  Southern  Pacific  Com- 
pany, a  present,  or  prospective  right.  If  it  had  such  right  to 
the  particular  lands  in  suit,  it  had  the  same  right  to  all  other 
lands  to  which  the  right  of  selection  might  have  applied.  And 
since,  by  the  act  making  the  grant,  the  Atlantic  and  Pacific 
Company  was  empowered  to  construct  its  road  along  the  thirty- 
fifth  parallel  of  latitude  to  the  Colorado  River,  'at  such  point 
as  may  be  selected  by  the  company  for  crossing,  thence  by  the 
most  practicable  and  eligible  route  to  the  Pacific'  Ocean,  the 
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present  and  prospective  right  of  that  company,  prior  to  selec- 
tion, might  be  applied  to  any  public  land  situated  betweeu  the 
Colorado  River  and  the  Pacific  Ocean  with  equal  propriety  as 
to  the  particular  lands  in  controversy  here.  The  effect  of  such 
a  holding  would  be  to  give  the  proviso  as  broad  a  scope  as  the 
granting  clause  to  which  it  is  appended." 

The  question  whether  the  clause  in  the  provision  of  section 
23  in  the  act  of  1871,  "that  this  section  shall  in  no  way  affect 
or  impair  the  rights,  present  or  prospective,  of  the  Atlantic  and 
Pacific  Railroad  Company,  or  any  otiier  railroad  company,"  or 
any  clause  in  the  act  of  1866,  in  view  of  all  the  facts  of  the 
case,  defeats  the  grant  to  respondeut  as  to  those  lands,  which 
lie  within  the  primary  limits  of  the  grant,  does  not  arise  in  this 
case,  and,  therefore,  need  not  be  discussed.  Yet,  since  there  is 
an  intimation,  in  the  opinion  of  the  district  judge,  upon  the 
demurrer,  although  the  question  was  not  involve<l,  and,  conse- 
quently, there  was  but  a  partial  consideration  of  the  point; 
that  such  is  the  case  I  refer  to  it  now  for  the  purpose,  only,  of 
saying  that  I  do  not  wish  to  be  considered  as  acquiescing  in 
that  view.  I  shall  not  at  this  time  decide  or  discuss  that 
question,  but  leave  it  for  full  discussion  and  decision  when  the 
point  properly  arises. 

Under  the  views  expressed,  and  those  of  my  associate  on  the 
other  points  discussed  by  him,  in  which  I  have  concurreil,  and 
under  tlie  provisions  of  section  650  of  the  Revised  Statutes  of 
the  United  States,  the  bills,  as  to  all  the  lands  involved  in  the 
several  cases  before  us,  must  be  dismissed^  and  it  is  so  order. 
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ADMIRALTY. 

1.  Salvaok— Compensation. — Tlie  mt^ter  of  claimant's  Bhip,  having  discovered 

tbat  there  was  fire  in  the  hold,  requested  libollunt's  8ervices  in  towing  hvr 
ashore,  and  extingaishing  tlie  fire.  In  performing  tliese  services  libellaufc 
eniploye-J  three  tugn,  aggregating  $10,000  in  value,  and  a  nambor  of  men.  It 
api)eared  that,  with  the  exception  of  a  sraall  tng  about  10  miles  distant,  lil)el- 
laut's  tugs  were  the  only  ones  within  100  miles,  and  that  they  were  maintained 
at  an  expense  of  about  $G.000  x>^r  month  for  towa^^e,  salvage,  etc.  The  actual 
value  of  the  services  rendered  by  libellaut  and  the  daniaj^e  to  the  property 
employed  was  $1,510.41.  The  value  of  the  ship  was  $48,000,  and  her  cargo 
$2d,7i»0.  Held,  that  $4,.'il0.41  salvage  would  be  allowed.  Wilmington  Tiansp. 
Co.  v.  T/ie  Old  Kensington,  102. 

2.  Towage  —  Contract. — The  master  of  the  ship,  desiiin?  to  put  her  i^^ound, 

agreed  to  pay  libellant  $500  to  tow  her  ashore.  When  the  ship  in  tow  readied  a 
suitable  place,  her  port  anchor  was  let  go,  and  the  tug  ordered  to  go  astern  and 
draw  the  stern  of  the  ship  to  the  shore,  so  that  she  could  be  secured  in  that 
position,  while  another  of  libellant's  tugs  carried  out  a  kedge  anchor.  HtUl, 
that  the  contract  of  towage  did  not  end  w^hen  the  port  anchor  was  cast,  but 
when  the  ship  was  placed  in  the  proper  position  to  be  put  aground.     lb. 

8.  Compilation  of  1887.  —  The  compilation  of  the  general  statutes  of  Oregon,  pro- 
vided for  in  the  act  of  February  26, 1S"^5,  and  ]>ublislied  in  two  volutnes,  with 
the  certificate  of  the  governor,  of  August  9,  188^,  prefixed  thereto,  as  required 
by  said  act,  is  prima  facie  evidence  of  the  general  statutes  of  Ore<;on,  then  in 
force,  which  may  he  cited  and  referred  to,  in  botli  judicial  and  legislative  pro- 
ceedings, by  the  chapter,  title,  and  section  as  therein  arranged,  set  down,  and 
enumerated.     Tke  Borrowdale,  109. 

4.  Revision  and  Amendment  of  STATtrrBS  undeb  Seotion  22  of  Article  4  of 
THE  Constitution. — An  act  amendatory  of  another  act  should  contain  the  sec- 
tions of  the  latter  act  as  amended,  at  full  length,  but  it  need  not  also  contain 
such  section  as  unamended ;  the  act  amended  need  not  be  publibhed  at  full 
length  in  the  amendatory  act  unless  the  amendments  thereto  amount  to  a 
revision  of  the  same,  by  producing  some  change  in  every  section  thereof,     lb, 

6.  Bubject-Maiteb  of  Act — Expression  thereof  in  Title.  — An  act  entitled 
merely  an  art  to  amend  a  certain  section  of  the  Compilation  of  1887  is  void,  for 
want  of  expression  of  the  subject  of  the  same  in  the  title  thereof;  but  an  act 
entitled  an  act  to  amend  an  act  relating  to  pilotage  purports  itself  to  be  an  act 
relating  to  pilotage,  and  the  subject  thereof  is  therefore  sufiioiently  expressed  in 
the  title.     lb, 

6.  Shipping  — Liability  of  Vessel  fob  Tort— Limitino  Liabilitt — Proceedinq 

Exclusive.  —  Proceedings  of  the  United  States  district  court,  under  admiralty 
rule  54,  United  Statt's  supreme  court,  and  sections  4283  and  4285  of  the  Revised 
Statutes,  the  act  of  Congress  of  June  26,  1884,  and  section  4289  of  the  Revised 
Statutes,  as  amended  by  act  of  June  19, 1886,  to  limit  the  liability  of  ship  owners 
for  loss  or  damages  to  pi'rsons  or  goods,  supersede  all  other  actions  and  suits  for 
the  same  damages  in  the  state  or  national  courts,  upon  the  matters  being  prop- 
erly presented  therein.    Black  v.  Southtn-n  Pac>'fic  R.  Co.^  120. 

7.  Idem.  —In  the  nature  of  the  case,  where  the  Jurisdiction  of  the  district  ooort 

has  attached,  it  is  exclusive.    lb. 
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8.  Idem— Tike  of  Fiuno  Petition — Rule  54.— The  petition  or  libel  mfty  be 

filed  in  the  district  court  before,  as  well  as  after,  suit  commenced  to  recover 
damages.    Jb, 

9.  JoRisDicTTiON  IN  Admiraltt. — The  United  States  courts,  as  oonrts  of  admiraltj, 

have  jiirindiction  of  all  cases  of  admiralty  cognizance  when  the  thing  or  pariifcfl 
are  within  the  reach  of  their  prucess,  without  reference  to  the  nationality  of 
eitlier.     The  City  of  Carlisle,  179. 

10.  liioHT  OF  Injured  Seahan.  — It  is  the  right  of  a  seaman  injured  in  the  service 
of  a  vessel  to  be  cared  for,  at  least  to  the  end  of  the  voyage,  and  nothing  short 
of  gross  negligence  or  wilful  misconduct,  causing  or  concurring  to  cause  the 
injury,  will  forfeit  such  right.    lb. 

11.  Idem.  —  A  seamen  injured  in  the  service  of  a  vessel  has  a  lien  on  the  same  for 
the  damages  he  may  sustain  by  reason  of  the  neglect  or  misconduct  of  the  officers 
thereof  in  caring  fur  him  while  affectt'd  by  such  injury.    lb. 

12.  Evidence — Compbtenot  of. — The  admissibility  or  competency  of  evidence  in 
a  legal  proceeding  pertains  to  the  remedy,  and  is  governed  by  the  lex  fori,  and 
therefore  a  clause  in  the  British  shipping  act  of  ISoi,  making  certain  entries  in 
the  official  log-book  com j>eteut  evidence  in  all  courts,  does  not  make  them  bo  in 
the  courts  of  any  other  conutiy.    Jb, 

18.  Joinder  of  Causes  of  Suit. — The  joinder  of  causes  of  suit  not  enumeratc-d 
in  admiralty  rules  12  to  20  inclusive  are  not  governed  thereby,  but  by  rule  46; 
and  where  the  facts  in  a  case  establish  a  liability  against  the  master  and  a  lien 
on  the  ship  for  the  same  claim,  such  liability  and  lien  may  be  enforced  in  one 
libel.    lb. 

14.  Damaoes.  —  On  the  facts  found :  Held,  that  the  master  and  vessel  are  liable  to 
the  hbellant  for  damages  for  not  caring  for  him  after  his  injury  as  he  was  entitled 
to  be,  and  for  the  aggravation  of  his  injury  and  suffering  canned  thereby.    Jb. 

15.  Pilots — Ports.  —  A  vcKsel, lying  under  the  protection  of  Point  Ferniin,  which 
is  a  well-defined  headland  on  the  northerly  side  of  the  bay  of  San  Pedro.  wiU 
be  held  to  be  within  that  bay  in  the  absence  of  any  legally  defined  limits  thereof. 
WekU  V.  Tile  Howden,  229. 

16.  Idem.  — Where  it  api^ears  that  such  bay  and  the  port  of  Wilmington  have  always 
been  locally  regarded  as  identical,  and  that  Congress,  by  legislation,  has  recog- 
nized San  Pedro  as  a  port,  and  changed  its  name  to  that  of  the  port  of  Wilming* 
ton,  and  referred  to  the  bay  as  the  bay  of  Wilmington,  such  bay  will  be  held  a 
port,  within  the  Political  Ccxle  of  California,  section  2436,  providing  for  com- 
pensation to  pilots  at  "  ports,"  iiTespective  of  its  merits  as  a  harl)or.    Jb. 

17.  CoixiKioN. — Failure  to  show  a  sufficient  red  light  is  negligence.  Simpson  r. 
/SteamJiliip  Stute  of  California,  346. 

18.  Collision. — Libel  dismissed  for  want  of  satisfactory  proof.  The  sinking  of  tlie 
dredger  was  caused  by  collision  with  the  bai'ge  in  tow  of  respondent's  tug. 
jAimherl  v.  ISeese,  380. 

19.  Salvage — Award — Extinguishment  of  Fire. — In  the  early  morning,  fi  re  from 
a  burning  warehouse  was  communicated  to  a  wooden  vessel  and  a  steel  sliip  fast- 
ened to  the  wharf,  and  on  attempting  to  run  the  latter  into  the  stream  the  tide 
took  it  along-side  the  former,  and  the  two  became  entangled  by  falling  rigging. 
A  steamboat  built  of  inflammable  material,  and  loaded  with  broom-corn,  after 
spreading  tarpaulins,  and  stationing  a  man  with  a  hose  on  her  deck,  was  a^ 
tached  to  the  steel  ship,  and  drew  both  vessels  into  the  stream,  where  they  were 
separated  by  the  tide,  when  the  steel  ship  was  drawn  on  the  flats.  The  steam- 
boat did  not  assist  in  putting  the  fire  out,  which  was  done  by  tug-boats  which 
arrived  some  hours  afterwards  from  a  distant  point,  but  by  separating  the 
vessels,  prevented  the  forepart  of  the  ship  taking  fire.  The  tugs  M.  and  8. 
played  on  the  after-part  of  the  ship,  and  after  the  deck  was  cooled,  down  the 
hatches.  The  B.  made  fast  to  the  forward  part,  where  there  was  danger  from 
floating  wreckage,  and  after  extinguishing  the  fire  on  deck,  attacked  that  in  the 
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between  decks;  and  her  men  incarred  great  danger  in  descending  the  hatches  to 
extinguish  fire  in  the  cargo  of  wheat.  The  M.  had  one  hundred  feet  of  hose,  the 
S.  two  hnndred,  and  the  B.  twelve  hnndred,  and  played  five  streams.  One  hun- 
dred thousand  dollars'  worth  of  property  was  saved.  Held,  that  fourteen  thou- 
sand five  hundred  dollars  should  be  awarded  as  salvage — four  thotiHand  five 
hundred  dollars  to  the  steamboat,  three  thousand  dollars  to  the 'tugs  M.  and  S., 
and  seven  thousand  dollars  to  the  tug  R.    SpreekeU  v.  The  Kt*nilto<irlh,  382. 

20.  Collision — Bktween  Steam  and  Sail— Evidence. — A  steamer  and  sloop  were 
approaching  nearly  end  on,  the  former  going  ten  miles  an  hour,  the  latter  six. 
The  master  and  watchman  of  tlie  steamer  testified  that  the  sloop  was  first  seen 
three  miles  distant,  and  one  point  on  their  starboard  bow,  both  lights  being 
visible;  that  the  steamer  kept  her  course  for  two  or  three  minutes,  when,  the 
sloopV  red  light  disappearing,  they  altered  their  course  for  a  few  minutes,  when 
the  sloop  being  about  one  hundred  yards  away,  changed  her  course,  and  came 
up  into  the  wind,  exposing  her  red  light;  that  the  steamer  stopped  and  backed, 
but  was  struck  on  her  starboard  bow  by  the  sloop's  port.  The  three  persons 
on  the  sloop  denied  having  changed  their  course.  HeUi,  that  the  steamer  bad 
not  sustained  the  burden  on  her  to  show  that  the  collision  was  not  her  fault. 
Mazea8  v.  T?ie  J.  D.  Pttets,  434. 

21.  Mabine  Tobt — Lien  for.  — A  person  injured  by  a  vessel  on  a  navigable  water 
of  the  United  States  has  a  lien  on  such  vessel  for  the  damage  sustained  thereby. 
TJie  Stfamahip  Oregon,  440. 

22.  Admi>'Istratob  of  Pebson  Killed  by  a  Mabine  Tobt.  — Under  the  law  of 
Oregon,  an  adminiHtrator  may  maintain  an  action  for  the  death  of  his  intestate, 
and  if  caused  by  marine  tort,  he  hH&  a  lien  on  the  offending  vessel  for  such 
damage.     Ih, 

28.  Intkbvention  in  Admibalty.— Under  admiralty  rule  34,  an  intervenor  may 
file  bis  libel  and  then  apply  to  the  court  for  an  order  requiring  the  claimant  to 
answer  the  same,  when  the  claimant  may  make  such  defense  thereto  as  in  the 
case  of  an  original  libel,    lb. 

24.  ToBCH-uoHT  ON  SAILING  Yessel.  —  Section  4234  of  the  Revised  Statutes,  requir- 
ing sailing  vessels  to  exhibit  a  torch-light,  on  the  approach  of  a  steam  vessel  at 
night,  does  not  apply  to  foreign  vessels  in  American  waters ;  but  good  seaman- 
ship requires  that  such  sail  vessel  shall  exliibit  such  light  under  such  circum- 
stances, whether  in  motion  or  at  imchor,  and  a  failure  to  do  so  in  case  of  a 
collision  may  constitute  contributory  negligence  on  her  part.    lb. 

25.  Intebvention  in  Admibalty. — Any  person  may  intervene  in  a  suit  in  admiralty 
in  rem  for  his  interest;  and  he  may  do  so,  notAvithstanding  the  res  has  been 
delivered  to  a  claimant  on  a  stipulation  in  a  certain  sum  to  abide  and  perform 
the  decree,  the  stipulation,  as  far  as  it  goes,  standing  for  the  United  States.    76. 

26.  Suit  in  Admibalty  fob  the  Death  of  a  Human  Being.  —  Under  the  statute 
of  Oregon  (sees.  371,  3690,  Comp.  1887),  giving  a  right  of  action  to  an  adminis- 
trator for  the  death  of  his  intestate,  and  giving  a  lien  on  a  vesuvl  navigating  tlie 
waters  of  the  state  for  any  injury  caused  thereby,  a  suit  in  admiralty  may  be 
maintained  in  the  United  States  district  court  for  such  death.     lb. 

27.  Division  of  Damages  where  both  Vessels  abe  in  Fault.  — In  such  case  the 
rule  is  to  deduct  the  lesser  loss  from  the  greater,  and  require  the  vessel  sus- 
taining the  lesser  to  pay  one  half  of  the  remainder  to  the  vessel  sustaining  the 
greater  loss.    lb. 

28.  Damages. — Vet'Sel  he!d  liable  to  seamen  for  damages  caused  by  scurvy,  It 
appearing  that  the  master  failed  to  serve  out  to  them  antiscorbutics  as  required 
by  law.    Andernon  v.  Tfie  Ship  lieuce,  476. 

29.  BoABDiNO  Abbiving  Vessel.  —  Section  4606  of  the  Revised  Statutes,  providing 
for  the  punishment  of  any  person  who,  without  the  consent  of  the  master,  goes 
on  board  an  arriving  vesnel  before  she  reaches  her  place  of  destination,  and  is 
moored  thereat,  applies  to  foreign  vessels.     United  iytates  v.  Sullivan,  CIO. 
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bankruptcy. 

1.  Bawkbuptcy.— Wliere  an  action  wa«  bronght  on  a  decree  of  the  oonrfe  obtained 
by  an  a^si^nee  in  bankruptcy  againiit  one  H.  for  a  iyandulent  convenion  of  the 
aMiiets  of  a  bankrupt  firm»  and  nuliaequently  to  the  rendering  of  Uie  decree  sepa- 
rar4;  suits  bad  bein  commenced  aKainst  two  co-conKpiraton  in  the  perpetration 
of  ti.e  fraud,  in  one  of  which  judgment  had  been  obtained  by  the  assignee  and 
the  other  of  which  was  pending,  and,  the  assignee  entered  into  sn  arrangement 
i»itli  the  C4>-c(m8pii-at(irs  to  dincontinne  further  prooeediugs  against  tliem  on  tl)e 
payment  by  them  of  a  large  sum  of  money,  which  being  made,  he  conaeuti'd  to 
an  onler  Retting  abide  and  vacating  the  judgment  obtained  gainst  one  of  them, 
and  dibmisHcd  the  suit  against  the  oilur.  //f/c/,  that  the  money  so  reoeiyed 
slionld  be  credited  on  the  original  decree  a^inst  H.  in  part  satisfaction  and 
payment  thereof,  and  this  not>«'ithstauding  tliat  tlie  assi$:nee  had  obtained  from 
the  cOH^onspirators,  a  declurution  or  statement  in  writing  that  the  money  pxuX 
by  them  was  not  \md  "or  received,  in  payment  or  satisraction,  or  on  account  of 
any  claim,  demand,  or  cause  of  acritm  si't  forth  or  alleged  in  plaintiff's  com- 
phiint."  But  that  the  moneys  were  paid  **to  re-imburse  the  plaintiff  for  the 
coHts,  eiptUHes,  diHbunk.>mcnts,  and  attorney  and  counsel  fees  incurred  by  him 
in  the  above-entitled  action."    Hhaimcald  y.  Lewis,  23. 

CHINESE. 

1.  WiFR  AND  Childbkx  OF  CniNESE  MERCHANT. —The  wife  and  cliildren  of  a  Chi- 
n<  He  merchant,  who  is  entitled  under  article  2  of  the  treaty  of  1880,  and  section 
6  of  the  act  of  1884,  M  come  within  and  dwell  in  the  United  States,  are  entitled 
to  come  into  tlie  country  with  htnror  after  him,  as  snch  wife  and  children,  with- 
out the  certificate  presented  in  said  section  6.    In  re  Chung  Xby  Eo,  531, 

8ee  Uabkas  Cohpub. 

CONSTITUTIONAL  LAW. 

1.  United  States  Cocbts— Jurisdiction  —  Habeas  Coiiprs. — Under  the  provisions 

of  HectioiiB  7.31  to  753  of  tlie  Itevined  Statutes,  the  courts  of  the  United  States 
and  tluir  judges  have  jurisiiietion,  upon  a  writ  of  halteas  corpus,  to  inquire 
into  the  onuse  of  tlie  inipriHoument  of  the  petitioner;  and  if,  upon  such  inquiry, 
he  in  found  to  l)e  "  in  custody  for  an  act  done  or  omitted,  in  pursuance  of  a  law 
of  the  United  States,"  he  is  intitled  t)  be  discharged,  no  matter  from  whom,  or 
under  what  authority,  tlie  pi  ocens  under  which  he  is  held  may  have  issued ;  the 
couKtitutioD,  and  lawn  of  tlie  United  States  made  in  pursuance  thereof,  being 
the  supreme  law  of  the  land.     In  r&  Nengle,  232. 

2.  Idem. — In  the  exercixe  of  this  jurisdiction  there  is  no  conflict  of  anthority 

between  the  state  and  the  United  Stakes.  The  laws  of  the  United  States  being 
the  supreme  law  of  the  land,  the  authority  of  the  state  in  such  cases  is  subordi- 
nate, and  that  of  tlie  United  States  paramount.  Ih, 
8.  CoNSTiTiTioNAL  Law — State  Laws.  —  A  state  law  which  contrayenes  a  yalid 
law  of  the  United  StateB  is  void.  In  legal  contemplation,  there  can  no  more  be 
two  valid  conflicting  laws,  oi>erating  upcm  the  same  subject-matter,  at  the  same 
time,  than,  in  physics,  two  bodies  can  occupy  the  same  space  at  the  same  time. 
lU, 

4.  Idem— Laws  OBSTBrcriNa  Untted  States  Officer.— The  United  States  is  a 
government  with  anthority  extending  over  the  whole  territory  of  the  Union, 
acting  ujwn  the  states,  and  the  i)eoplc  of  the  states.  While  limited  in  the 
number  of  its  x^ow*-'™,  it  is,  so  far  as  its  sovereignty  extends,  supreme.  No 
sttttti  can  exclude  it  from  exc  reining  those  powers,  obstruct  its  autliorized  officers, 
againnt  its  will,  or  withhoM  from  it  the  cognizance  of  any  subject  which  the 
"Hinsiitutiuu  has  committed  to  it.    Ih, 
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6.  Idev.-— The  oonstitution  and  laws  of  tba  United  Btatea,  as  to  thuae  matters 
wherein  they  are  supreme,  extend  over  every  foot  of  tbe  territories  of  the 
United  States,  and  the  jurisdiction  of  their  courts  to  enforce  rif^hts  derived 
thereunder  is  as  extensive  as  the  territory  to  which  they  are  a{)p]icable.    Jb. 

6.  Idkm — RiQBT  OF  National  Government  to  Pbesebve  Order. — The  national 

government  has  power  to  command  obedience  to  its  laws,  to  preserve  order, 
and  to  keep  the  peace,  in  matters  aiftrting  national  interests,  and  no  person  or 
power  in  the  land  has  a  right  to  resist  or  question  its  anthoiity  so  long  as  it 
keep4  within  the  bounds  of  its  jurisdiction.    lb. 

7.  Idem — Protectioit  of  Judges. —It  is  within  the  power  of  the  goyemmentof 

tlie  United  states  to  protect  all  the  agencies  and  instrumentalities  necfHrtai7  to 
accumplish  the  objects  and  purpose  of  that  government.  It  is  therefore  em- 
powered to  protect  the  lives  of  the  judges  of  its  courts  from  assault  and  assas- 
sination, on  account  of  their  judicial  decisions,  by  despjiate,  dL^appointcd 
litigants,  not  only  while  actually  holding  court,  but  while  such  Judgeu  are 
traveling  through  their  circuits  for  the  purpose  of  holding  courts  at  the  difft^r- 
ent  places  therein  appointed  by  law  for  that  purpose.     lb. 

8.  Powers  of  Unitld  States  Marshal.— An  assault  upon,  or  an  assassination 

of,  a  judge  of  the  United  States  court,  while  engaged  in  any  matter  pertaining 
to  his  official  duties,  on  account  or  by  reason  of  his  judicial  decisioiiH  or  action 
in  performing  his  official  duties,  is  a  breach  of  the  national  peace  atlVcting  the 
authority  and  interests  of  the  United  States,  and  within  the  jurisdiction  and 
power  of  the  Uuite<l  States  marshal  or  his  deputies  to  prevent,  as  a  peace  officer 
of  the  national  government.    lb. 

9.  Idem. — By  section  788  of  the  Revised  Statutes,  and  the  several  provisions  of  the 

statutes  of  California  prescribing  the  duties  of  sheriffK,  by  that  section  made 
applicable  to  marshals,  the  United  States  marshal  is  made  a  peace  cjfficer,  and  as 
such,  he  is  authorized  to  preserve  the  peace,  so  far  as  a  breach  of  the  peace 
aflfecis  the  authority  of  the  United  8tatL>s,  and  obiitructa  the  operations  of  the 
government  and  its  various  departmeuto.  The  courtd  of  the  United  States 
muHt  be  enabled  fully  to  perform  all  the  functions  imposed  ni)on  them  by  the 
constitution  and  laws,  without  hindrance  or  obstruction,  and  they  have  the 
inherent  power  to  protect  themselves  by  and  through  their  executive  offictiH, 
under  the  direction  and  supervision  of  the  attornty-general  and  the  President, 
againat  obstruction  and  hindrance  in  the  performance  of  tiieir  judicial  duties. 
lb. 

10.  Idem  — Homicide  by  Marshal— Habeas  Oobpus — Jurisdiction.  —  Whore  a 
d<puty  United  States  marahal,  acting  under  instructions  from  his  su{Mrior 
officers — the  United  States  marshal  and  the  attorney-general — in  protecting 
the  life  and  person  of  a  justice  of  the  supreme  court  of  the  United  States  from 
a  murderous  assault,  made  on  account  of  his  judicial  decisions,  at  the  hands  of 
a  dissatisfled  litigant,  finds  it  necessary  to  take  the  life  of  the  anHuilant,  and  is 
arresttnl  by  the  state  authorities,  and  held  upon  a  charge  of  murder  for  such 
act,  the  United  States  circuit  court  may,  upcm  habeas  corpus,  discharge  hucIi 
United  States  officer  from  the  custody  of  the  state  authoritien,  upon  it  being 
shown  that  the  homicide  was  necessary,  or  that  it  was  reasonably  apparent  to 
the  mind  of  the  deputy-marshal,  at  ttie  time  and  under  the  circumstances  sur- 
rounding him,  that  the  killing  was  necessary  in  order  to  protect  and  defend  the 
justice  from  great  bodily  injury,  or  to  save  his  life.    lb. 

11.  Idem. — The  homicide  in  such  case,  if  an  offense  at  all,  is  an  offense  under  the 
laws  of  the  state,  and  only  the  state  can  deal  with  it  in  that  aspect.  It  is  not 
claimed  to  be  a  crime  punishable  under  tlie  laws  of  the  United  States.  But  the 
homicide,  when  necessarily  committed  by  a  dcpnty-marnhal  in  the  porformanoe 
of  his  duty,  in  protecting  the  life  and  person  of  a  justice  of  the  United  States 
supreme  court  from  assault  and  violence  because  of  his  judicial  decisions,  i.s  an 

act  dune  in  pursuance  of  a  law  of  the  United  States,"  and  is  not  and  cannot, 


ii . 
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therefore,  be  an  oflbnae  against  the  laws  of  the  state,  no  matter  what  the  statato 
of  the  state  may  be ;  the  laws  of  the  United  States  being  the  supreme  law  of  the 
land.    Jb, 

12.  Idem.  — It  is  the  exclasiye  province  of  the  United  States  courts  to  oltimatdy 
and  conclnsively  determine  any  question  of  right*  civil  or  criminal,  arising 
under  the  laws  of  the  United  States.  It  is  therefore  the  prerogatiye  of  the 
national  courts  to  construe  the  national  statutes,  and  determine,  upon  habeas 
corpus,  whether  a  homicide  for  which  the  petitioner  in  charged  with  mntder  by 
the  Htate  authorities  was  the  result  of  an  ''not  done  in  pursuance  of  a  law  of  the 
Uniti-d  States;"  and,  when  that  qnestion  has  been  determined  in  the  affirma- 
tive, the  prisoner  will  be  discharged,  and  the  state  has  nothing  more  to  do  with 
the  matter,    lb. 

13.  laipLiED  PowEBS  oy  THE  Natiomal  Qovesnmxnt.—AU  the  law  of  the  United 
SatoH  in  not  sp^-cifloally  expreB8e<l  in  statotoiy  enactments.  Many  powers  are 
necessarily  inherent  in  the  Tarious  departments  of  the  government,  withoi  t 
which  the  goverument  could  noi  ^lerform  functions  necessary  to  its  existence. 
The  exercise  of  such  powers  is,  nevertheless,  in  porsuauce  of  the  laws  of  the 
Unired  States.    Jb. 

14.  Idem  —  Statutes  —  CJonstbcction.  —  When  statutes  confer  powers,  impose 
duties,  and  provide  for  the  accomplishment  of  various  objects,  they  are  neces- 
sarily couched  in  general  terms,  but  they  carry  with  them,  by  implication,  all 
the  powers,  duties,  and  exemptions  necessary  to  accomplish  the  objects  thereby 
sought  to  })e  attained.    Tb. 

15.  Acts  of  Heads  of  GovEBKUEitTAL  DEPABTXXirTB. — The  ads  of  the  heads  of 
departments  of  the  United  States  government,  in  the  line  of  their  duties,  are, 
in  contemplation  of  law,  the  acts  of  the  President  himsell    lb. 

16.  Homicide  —  Killing  in  Defense  of  Anothkb. — A  party  resisting  a  murder- 
ous aMsault,  wliere  several  lives  are  in  danger,  being  in  the  best  position  to  judge 
as  to  the  dangers  and  requirements  of  tlie  occasion,  is  the  one  to  determine 
when  the  projier  moment  has  arrived,  in  self-defense,  to  slay  his  assailant,  in 
order  to  be  justified  by  the  law ;  and  if  he  acts  in  good  faith,  with  reasonable 
Jud^j^nunt  and  discretion,  the  law  will  justify  him,  even  though  he  errs.  Where 
several  lives  are  in  danger  from  the  assault  of  a  powerful,  infuriated,  deKperate 
man,  common  prudence  would  dictate  that  tlie  party  asRailcd  should  fire  a 
second  or  two  too  soon,  rather  than  a  fraction  of  a  second  too  late.    Ib» 

COPYRIGHT. 

1.  CopTKioHT— iNFBrcaEMEMT. — Ck>mp]ainant  sold  aoopyright  insurance  map  to 

H.  &  M.,  who  employed  defendants  to  correct  it,  by  reason  of  changes  fntm 
time  to  time  in  buildings,  etc.,  affecting  risks.  Defendants,  in  making  such 
corrections.  u»ed  pasters  on  complainant's  map,  and  retraced  portions  of  said 
map,  and  in  some  instances  reproduced  whole  sheets  of  said  map,  by  relitlio- 
graphing  it.  Beld^  t^at  while  defendants  could  correct  the  map  \)y  putting 
tliereon  their  panters  of  such  corrections,  nevertheless  it  was  an  infringement 
to  retrace  any  material  part  of  complainant's  map,  or  to  reproduce  any  material 
part  thereof  in  making  such  corrections.  Sanborn  M.  <£  P.  Co,  v.  Dakin  P. 
Co,,  7S. 

2.  Idem  —  Ikjtnctiov — Accouktikg Complainant,  in  such  case,  is  entitled  to  an 

interlocutory  decree  enjoining  further  infringements,  and  to  an  accounting  for 
damages,    lb. 

CORPORATIONS. 

1 .  CoRPORATioxs — Actions  by  and  aoainbt. — The  Code  of  Civil  Procedure  of  Cali- 
fornia, section  883,  provides  that  "when  two  or  more  persons,  associated  in  any 
business,  transact  such  business  under  a  common  name,  whether  it  comprises  the 
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namea  of  auch  persons  or  not,  the  associates  may  be  sued  by  such  common  name.*' 
lieid,  that  a  bill  to  enjoin  interference  by  defendants  with  complainant's  aiUged 
right  to  divert  water  from  a  stream,  against  the  "South  Fork  and  Simnvside 
Diyision  of  the  Santa  Ana  River,"  which,  it  appears,  is  an  association  formed 
and  existing  purnuant  to  the  laws  of  California,  is  sufficient,  without  making  the 
owners  and  stockholders  thereof  parties.    HtwiU  v.  Storey t  317. 

COBPORATION,  POWERS  OP. 

See  Tkust. 

CRIMINAL  LAW. 

1.  IimicnrENT  and  Iottobmation— Plea  in  Abatement — Demukrer.  —  Where  a 

ph'B  in  abatement  to  an  indictment  alleges  facts  contrary  to  tlie  record,  or  which 
could  be  proven  only  by  the  testimony  of  the  grand  Jurors  disclosing  their  pro- 
ct'cdingM  or  impeaching  their  findings,  a  demurrer  to  the  plea  cannot  be  regarded 
as  admitting  the  tnith  of  such  allegations,  but  will  be  considered  as  an  obji^ction 
or  exception  to  the  filing  or  allowance  of  the  plea.     United  Slates  v.  T\rry,  44. 

2.  Ipeh — Ixpeaohing  Record  by  Plea.  —  Such  allegations  cannot  properly  be 

inquired  into  by  plea  in  abatement,  but  the  inquiry  must  be  addressed  t^)  the 
discretion  of  the  court,  by  suggestion  or  motion,  and  it  will  be  allowed  only  in 
rare  and  extraordinary  cases,  where  the  matters,  if  true,  work  a  manifest  and 
substantial  injury  to  the  defendant,     Ih, 

8.  Idem  — Conduct  of  Grand  Jury— -Omission  to  Read  Indictment. — The  fact 
that  after  a  large  number  of  witnesses  had  been  examined  by  the  gmnd  jury, 
and  the  district  attorney  had  been  instructed  to  prepare  indictments  against 
defendants,  the  jury  dispensed  with  the  reading  of  the  indictmentn,  and  re- 
tiirntd  them  into  court  without  knowing  their  exact  contents,  because  of  the 
statement  made  to  them  by  the  attorney  rhat  it  would  take  three  hours  to  read 
them,  and  tliat  the  supreme  court  justice  wanted  to  leave,  and  wanted  the 
indictments  funnd  before  he  left,  aflbrds  no  ground  for  setting  aside  the 
indictments,    lb. 

4.  Idem— Presence  of  the  District  Attorney  in  the  Jury-Room.— In  the 
United  States  district  court  the  mere  fact  that  the  diHtrict  attorney  was  present 
during  the  expression  of  opinion  of  the  grand  jury  upon  the  charge  in  the 
indictment,  and  during  their  voting  thereon,  is  at  most  an  irregularity,  wliich, 
in  the  abHcnce  of  averment  of  injury  or  prejudice  to  defendant,  is  a  matter  of 
form  and  not  of  substance.    Jh. 

6.  Idem — Refusal  to  8ubp(Ena  Witnesses  fob  Accused. — In  the  United  States 
district  court  the  mere  refusal  of  the  district  attorney  to  summon  witnessi's  for 
the  accused,  at  the  request  of  the  grand  jury,  furmshes  no  ground  for  setting 
aside  the  indictment.    lb, 

6.  Criminal  Law — Sentence — Commutation  fob  CJood  Behaviob. — The  act  of 

Congress,  March  8, 1875,  provides  that  a  United  States  prisoner,  confined  in  exe- 
cution of  any  sentence  in  a  prison  of  any  state  or  territory,  which  has  no  system 
of  commutation  for  its  own  prisoners,  shall  have  a  deduction  of  five  days  in 
each  month  in  which  no  charge  of  misconduct  shall  be  sustained  against  him. 
Tlie  Revised  Statutes  of  the  United  States,  section  5544.  provides  that  in  other 
cases  such  prisoner  shall  be  entitled  to  the  same  credits  applicable  toother  pris- 
oners. Held,  that  as  an  act  of  California,  amended  March  14,  1881,  provides  for 
commutation  for  such  prisoners  only  as  are  confined  in  the  state  prisons  for 
terms  of  one  year  and  over,  a  United  States  prisoner  sent  to  the  county  jail 
for  six  months  is  entitled  to  no  credits  for  good  behavior.  United  States  v. 
Goujon,  211. 

7.  Perjury  —  Indictment.  — An  indictment  for  perjury  which  charges  that  defend- 

ant took  an  oath  before  Judge  R.  in  the  United  States  district  court,  in  open 
XIV.  SAWY.-42. 
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hj  the  purcIiMer  with  its  terms,  though  snch  certificate  is  made  by  the  state 
statutes  prima  facie  eyidenoe  of  title.    Sweatt  v.  Burton^  i€9. 

5.  Ejectmknt^  Plkadino  — Costs  and  Damaoes.  — In  ejectment  for  land  of  which 

tlie  several  defendants  had  taken  possession,  each  claiming  a  certain  portion, 
where  some  of  the  defendants  enter  a  disclaimer,  and  others,  with  plainti^s 
conHcnt,  agree  to  a  judgment  against  them  without  costs  or  damages,  the 
remaining  defendants,  who  only  plead  the  general  issue,  are,  on  a  general 
yerdict  against  them,  liable  for  all  the  costs  and  damages.    Bell  y.  Foxen,  499. 

6.  Idem  — P0B8E88IOM.  —  Ejectment  lies  against  persons  who  have  entered  on  land, 

and  claim  possession  adverse  to  the  true  owner,  though  they  are  not  personally 
in  possession  at  the  commencement  of  the  action.    lb. 

Bee  Public  Lauds. 


EJECTMENT  AND  EVIDENCE. 
Bee  Public  Laiids. 

EQUITY. 

1.  Equity 'JtmiBmonoi7— Adequate  Reuedt  at  Law. — Bills  to  have  an  adjnst- 

meut  of  a  loss  under  several  insurance  policies  declared  void  for  fraud,  and  to 
roritrai^  actions  thereon  filed  by  the  several  insurance  companies,  wonld  not 
avoid  multiplicity  of  suits;  and  they  are  not  bills  for  discovery,  defendant  being 
a  corporation,  and  its  oflScers  not  being  parties,  and  answers  on  oath  being 
waived,  and  the  testimony  being  obtainable  by  examining  the  perscms  having 
kuow ledge  as  witnesses.  The  companies  have  a  plain,  adequate,  and  complete 
remedy  at  law,  and  suits  in  equity,  therefore,  under  Revised  Statutes,  section 
723,  are  not  maintainable.— if.  F,  A.  (Jo,  v.  S,  C.  H.  A  A,  Works,  21. 

2.  EgriTABLE  Mobtoaoe. — A  writtitu  agreement  for  security  on  certain  property 

fur  the  payment  of  a  debt  is  in  equity  a  mortgage,  and  will  be  enforced  as  such 
agaiiiHt  all  parties  to  the  agreement,  and  those  who  have  notice  of  it.  Gest  v. 
Pacfnrood,  131. 

8.  Idem.  —  B.  gave  his  notes  to  P.  and  C.  in  payment  on  the  purchase  of  a  mining 
ditch  and  grounds,  and  agreed  in  writing  with  them  that  if  such  notes  were  not 
paid  when  due,  he  wonld  reconvey  the  property  to  them  as  security  for  their 
payment ;  tlie  notes  not  b<Mug  paid,  R.  gave  C.  and  P.  a  lease  of  the  property,  with 
a  right  to  apply  the  net  profits  and  proceeds  from  year  to  year  on  these  notes. 
JMd,  (1)  that  the  agreement  to  give  security  being  in  equity  a  mortgage,  the. 
lease,  with  a  pledge  of  the  rents  and  profits,  was  accepted  as  a  fulfillment  of  the 
agreement,  and  the  agreement  and  lease  taken  together  created  a  oontinnoua 
lien  on  the  property  in  favor  of  the  payee  of  the  notes  or  his  assigns,  from  the 
date  of  the  agreement ;  (2)  that  the  assignment  of  the  rente  and  profits  of  the 
proiiorty  to  the  lessees  for  Uie  payment  of  the  notes  created  a  lien  on  the  body 
of  the  proi)erty,  which,  in  case  the  rents  and  profits  are  insuflicient  to  pay  the 
same,  may  be  enforced  in  equity;  (8)  during  the  possession  under  this  lease 
the  lessees  were  not  authorized  to  charge  the  property  with  the  expense  of 
operating  or  improving  it,  and  if  the  expenditures  in  any  one  year  exceeded  the 
receipt^*,  such  excess  was  their  personal  debt.    lb, 

4.  Statute  of  LnrrrATioKs. — In  the  consideration  of  purely  equitable  riglits  and 
titleK  courts  of  equity  are  not  governed  by  the  statute  of  limitations.    lb. 

6.  Equitable  Interest  in  Land.  — The  sale  of  an  equitable  interest  in  land  is  not 
the  mere  assignment  of  a  right  of  action  thereabout,  and  in  a  suit  in  a  national 
court  by  the  vendee,  to  establish  his  right  therein,  it  is  not  material  what  the 
citizeuMhip  of  his  vendor  is.     lb, 

6.  JuD<iXENT  OF  A  State  Court. — The  plaintiff  in  a  decree  in  a  state  court,  given 
in  a  suit  to  enforce  the  lieu  of  a  mortgage  on  real  property,  is  a  proper  party  to 
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a  anit  in  a  national  coart  to  enforce  an  alleged  prior  lien  on  the  Bame  property, 
and  in  sticb  suit  the  validity  and  effect  of  such  mortgage  and  decree  may  be 
inquired  into  and  determined  as  an  original  question,    i  b. 

7.  Equity — Jubisdzction — Fraud— Cancellation  op  Instbuments. — There  may 

often  be  a  remedy,  at  law,  for  fraud,  but  where  it  is  desirable  to  remove  a  cloud 
from  the  title  to  real  estate  by  decreeing  a  cancellation  of  a  fraudulent  convey- 
ance, that  remedy,  being  more  complete,  courts  of  equity  will  take  jurisdiction, 
and  grant  appropriate  relief.     Teall  v.  Slaven,  364. 

8.  Idem  —  Limitation  of  Actions— Discovebt  of  Fraud.  —In  providing  for  limit- 

ations of  actions  founded  on  fraud,  the  legislature  has  adopted  the  principle 
established  by  courts  of  equity,  that  the  cause  of  action  shall  not  be  deemed  to 
have  accrued  until  the  ''discovery  of  the  facts  constituting  the  fraud ;"  and  to 
aMcertain  what  conditions  constitute  a  discovery,  within  the  meaning  of  such 
statutes,  the  principles  established  in  equity  jurisprudence,  whence  the  idea  was 
derived,  must  be  applied.    lb, 

9.  Idem — Notice. — The  established  principles  as  to  the  discovery  of  fraud  are, 

that  the  party  must  be  diligent  in  making  inquiry ;  that  means  of  knowledge 
'  are  equivalent  to  knowledge ;  that  a  clue  to  the  facts,  which  if  diligently  followed 
would  lead  to  a  discovery,  is,  in  law,  equivalent  to  a  discovery.    lb. 

10.  Idem—  Beoobd  of  Fbaudulbnt  Deed. — Where  a  deed  alleged  to  be  fraudulent, 
bearing  evidence  of  fraud  upon  its  face,  has  been  duly  recorded  upwards  of 
thirty  years,  it  afibrds  just  as  strong  evidence  of  fraud  to  the  parties  defrauded, 
as  it  does  to  subsequent  purchasers.  As  to  the  parties  defrauded,  the  question, 
of  what  the  record  Imparis  knowledge,  is  not,  as  in  the  case  of  subsequent  pur- 
chasers, a  question  of  statutory  constructive  notice,  but  of  diligence.    lb, 

11.  Idem— Pleading. — Where  a  bill  to  annul  a  conveyance  on  the  ground  of  fraud 
is  filed,  more  than  thirty  years  after  the  performance  of  the  acts  of  fraud  com- 
plained of,  and,  in  order  to  bring  the  ease  within  the  statutory  exception,  it 
is  alleged  that  "the  acts  constituting  the  fniud"  have  only  been  discovered 
within  three  years  before  the  filing  of  the  bill,  it  is,  also,  necessary  to  set  forth 
in  the  bill,  gpecificaUy^  what  the  impediments  were  to  an  earlier  prosecution  of 
the  claim ;  how  the  complainant  came  to  be  so  long  ignorant  of  his  alleged 
rights ;  the  means  used  by  the  respondent  to  keep  him  in  ignorance,  and  how 
he  first  came  to  a  knowledge  of  his  rights.    Jb. 

12.  Idem — Laches — Non-residence. — The  non-residence  and  continued  absence  of 
the  complainant  from  the  state  does  not  excuse  a  want  of  diligence  in  ascertain- 
ing his  rights.    lb. 

13.  Idem— Facts  ts  Burr. — It  is  alleged  in  the  bill,  that  T.,  a  citizen  and  resident 
of  New  York,  owning  land  in  California,  executed  a  power  of  attorney  to  D.,  to 
take  exclusive  possession  and  control  of  the  same,  and  to  sell  and  convey  it  at 
his  discretion,  which  power  of  attorney  was  duly  recorded  and  remained  unre- 
voked till  the  deAth  of  T.,  on  August  12,  1857;  that  after  the  death  of  T.,  on 
8tptember  17, 1857,  D.,  by  virtue  of  wild  power  of  attorney,  executed  in  the  name 
of  D.  a  oonveyance  expressing  a  connideration  of  five  thousand  dollars,  to  B., 
of  a  large  amount  of  said  real  property  situated  in  the  city  of  San  Jose,  the 
said  conveyance  bearing  date  August  1,  1857,  eleven  days  prior  to  the  death  of 
T.;  that  on  the  same  day,  for  a  like  consideration  expressed,  B.  conveyed  the 
flame  property  to  D.,  by  deed  bearing  the  same  date ;  that  said  conveyances  were 
made  without  consideration,  and  for  the  fraudulent  purpose  of  enabling  D.  to 
appropriate  said  property  of  T.  to  his  own  purposes ;  that  said  conveyances  were 
acknowledged  on  September  17,  and  recorded  on  October  8,  1867;  that  the 
numerous  respondents  are  grantees  direct,  and  mesne,  from  D.,  and  tliat  they 
purchased  with  a  knowledge  of  the  title  of  T.;  that  D.  in  h&B  lifetime,  and 
respondents,  and  their  grantors,  since  D.'s  death  in  1876,  concealed  these  fraudu- 
lent acts  from  complainants,  a  portion  of  the  heirs  of  T.,  who  have  always  lived 
in  the  fftate  of  New  York  and  never  have  been  in  California,  and  tinkt  they  did 
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not  disooyer  these  fraudulent  acts  until  some  time  in  tbe  year  18S7,  a  abort  time 
before  the  commencement  of  this  suit.  Held,  (1)  that  the  suit  la  barred  bj  tbe 
statute  of  limitations  of  California;  (2)  that  the  cause  of  suit  is  stale,  and  will 
not  be  enforced  witliin  the  established  principles  of  equity  juris^prudence ;  (3) 
that  during  the  thirty-two  years  that  have  elapsed  since  the  death  of  T.,  and  the 
fourteen  years  since  the  death  of  D.,  presumably  the  only  parties  who  knew 
their  exact  relations  to  each  other,  and  to  this  land,  no  sufficient  diligence  has 
been  exercised  by  complainants  to  preserve  their  right  of  unit;  and  (4)  that  the 
impediments  to  a  prosecution  of  the  rights  of  complainants,  how  they  were  ao 
long  ignorant  of  them,  the  means  of  concealment  adopted  by  respondents,  and 
how  complainants  first  came  to  a  knowledge  of  their  rights,  are  not  safficieDtly 
set  out  in  the  bill.    lb. 

14.  Cloud  ufon  Plaintiff*b  Tttlk.  —  A  patent  issued  in  the  name  of  tbe  United 
States  to  a  pre-emptor,  entering  nptm  these  lands  subsequent  to  the  order  of 
withdrawal,  is  erroneously  issued,  without  authority  of  law,  and  is  void.  The 
existence  of  such  a  patent  is  a  cloud  upon  the  complainant's  title.  It  embar- 
russes  the  assertion  of  complainant's  rights,  and  prevents  it  getting  a  patent  to 
the  same  land  to  which  it  is  entitled.  These  circumstances  constitute  groand 
for  equitable  relief.  A  patent  so  issued  to  a  ]jre-emptor  is  void,  and  tlie  u^ing 
of  it  should  be  perpetually  enjoined.  Souilum  Pacific  H.  R,  Co.  t.  If't^^, 
568. 

16.  Decision  of  Secretaby  of  Imterior  mot  Conclusive  upon  Questions  or  Law. 
—  Where  the  secretary  of  the  interior,  acting  upon  a  known  and  reco^^uzLd 
state  of  facts,  draws  therefrom  an  erroneous  conclusion  of  law,  and,  in  pnr- 
suance  of  such  erroneous  conclusions,  issues  a  patent  to  a  party  not  entitled 
thereto,  his  action  is  not  conclusive,  but  is  subject  to  review  and  reversal  by  the 
courts.    Jh. 

16.  Suit  against  a  State.  —A  suit  by  a  citizen  of  California,  to  enjoin  &e  persona 
constituting  the  board  of  land  oommissiontTs  of  the  state  of  Oregon  from  sell- 
ing certain  swamp  lands,  claimed  by  the  plaiutiff,  ss  forfeited  to  tbe  state  for 
non-compliance  with  a  condition  of  a  former  sale  of  the  same  lands  by  the  state, 
to  the  plaintiffs  grantor,  is  not  a  suit  against  the  state  of  Oregon,  it  appearing 
that  the  legiHlation  under  which  the  defendants  claim  the  ri^ht  to  act  is  uncon- 
stitutional and  void,  because  it  impairs  the  obligation  of  the  contract  of  the  state 
with  such  grantor.    McConnaughy  v.  PHtnoyer,  584. 

17.  Contbact  fob  Sale  of  Swaxp  Lands. — An  application  for  the  purchase  of 
swamp  lands  under  section  3  of  the  act  of  October  26, 1870,  for  the  selection  and 
sale  "of  swamp  lands,  from  the  date  of  its  receipt  and  filing  by  the  laud  eom- 
niLssioner,  constitutes  a  contract  between  the  state  and  the  applicant  for  the  sale 

r  to  the  latter  of  the  tract  or  tracts  therein  mentioned,  with  the  right  to  tlie  imme- 
diate possession  tliereof ;  and  on  the  performance  of  the  conditions  subsequent 
of  payment  and  reclamation,  within  the  terms  and  requirements  of  said  section, 
the  applicant  or  his  assigns  is  entitled  to  a  patent  tlierefor.    Ih. 

18.  Statutes  of  Octobeb  18, 1878,  and  Febhuaby  16, 1887.  —  Section  9  of  the  act 
of  1878  does  not,  when  fairly  ponstrued,  include  an  application  4or  the  purchase 
of  swamp  land  under  the  act  of  1870.  when  there  is  no  default  in  the  payment  of 
the  twenty  per  centum  of  the  purchase  price  as  provided  iu  said  act  of  1870;  but 
if  it  does  include  such  a  case  then  it  is  unconstitutional  and  void,  aa  impairing 
the  obligation  of  the  contract  of  the  state  with  the  applicant,  which  gave  him 
nntil  ninety  days  after  the  publication  of  the  notice  of  the  filing  of  the  map  of 
such  lands  in  the  office  of  the  clerk  of  the  county  in  which  they  lie  to  make  tnch 
payment;  and  section  1  of  the  act  of  1887,  which  declares  all  certificates  of  saltf 
of  swamp  lands  void  on  whicli  the  twenty  per  centum  of  the  purchase  price  waa 
not  paid  prior  to  January  17, 1879,  is,  in  the  case  where  the  twenty  per  cenmm 
was  paid  when  due,  according  to  contract  of  the  sale,  whether  befure  or  after 
said  day  in  1879,  unconstitutional  and  void  for  the  same  reason,    lb. 
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19.  Cloud  on  Title.  —A  resale  and  couveyance  of  a  tract  of  swamp  laud  under  tlie 
act  of  1887,  before  sold  by  the  state,  under  the  act  of  1870.  on  tlio  gronnd  that 
it  had  reverted  to  the  state  for  the  failure  to  pay  the  twenty  per  centum  of  the 
purchase  price  withiu  the  time  required  by  law,  would  cast  a  cloud  on  the  title 
of  the  purchaser  or  his  asHignee  under  the  act  of  1870.    Jb. 

20.  MuLTiFUCiTT  OF  SuiTS.  —  The  prevention  of  a  multiplicity  of  suits  is  an 
acknowledged  head  of  equity  jurisdiction,  and  this  suit  is  clearly  maintainable 
on  that  ground.    Ih. 

21.  Suit  aoainst  a  State. — This  is  not  a  snit  against  the  state  of  Oregon  or  its 
authorized  agents  or  represeucatives,  but  against  the  defendants,  claiming  to  act 
as  Much,  but  without  authority  of  law.  The  cases  of  In  re  Ayers^  123  U.  S.  413, 
and  Hang  v.  Loiiixiana^  134  U.  H.  1,  considered  and  distinguished  from  this.    Jh. 

22.  Patent — Jhfrisovmest — Ph elikinart  Injunction.  —  In  an  action  for  in f ringe- 
ment,  brought  only  a  few  days  before  the  expiration  of  the  patent,  it  appeared 
that  the  invention  was  made  and  patented  while  the  patentees  were  in  the 
employment  of  defendant,  though  they  soon  afterwards  left  it;  that  defendant 
had,  with  plaintilTs'  knowledge  and  approval,  used  the  invention  prior  to  the 
ibsne  of  the  patent,  uid  such  use  had  continued  to  the  commencement  of  the 
suit,  without  any  express  contract  for  compisuiiuition,  though  one  of  the  patentH  s 
had  notiticd  defendant's  president  that,  aft^-r  he  left  its  employment,  defendant 
niUHt  pay  for  the  use  of  the  invention  at  the  Hame  rate  that  others  paid.  IJeldy 
that  tliere  was  no  ground  for  equitable  interference  to  restrain  such  use  for  the 
few  remaining  days  of  the  life  of  the  patent  by  preliminary  injunction.  Keyett 
v.  Eureka  dtru  Manuf,  Co.  615. 

23.  iDhM— Suit  fok  Royalties— National  Jukisdiction.— The  only  ground  of 
equitable  jurisdiction  being  r^'lief  by  injunction,  and  patent  having  expired 
l)erore  defendant  was  required  to  anuwer,  so  that  no  injuncti(m  could  have  been 
grunted  on  final  decree,  the  only  remaining  cause  of  action,  being  for  royalties 
under  an  implied  license  for  the  une  of  the  invention  after  the  notice,  is  pun  ly 
legal,  and,  in  the  absence  of  a  proiier  showing  as  to  citizenship,  tliere  is  no  ele- 
ment uf  national  jurisdiction,  and  the  bill  must  be  dismiitsed.    Jb, 

•  See  Patents  and  Patent  Biqhtb. 


EVIDENCE  OP  STATUTES. 

1.  Compilation  op  1887.  — Tlie  compilation  of  the  general  statutcB  of  Oregon,  pro- 

vided tor  in  the  a<;tof  February  26,  1885,  and  publislud  in  two  volumes,  with 
t  the  certificate  of  the  governor,  of  August  9,  1889,  prefixed  thereto,  as  required 
by  Buid  act,  is  jtriina  facie  evidence  of  the  general  statutes  of  Oregon,  tiien  in 
force,  whicli  may  be  cited  and  referred  to,  in  both  judicial  and  legislative  pro- 
ceedings, by  the  chapter,  title,  and  section  as  therein  arranged,  set  down,  and 
enumerated.     The  Borroxcdule^  109. 

2.  Revision  and  Amendment  of  Statutes  undeb  Section  22  of  Abticle  4  of 
"   THE  Constitution.  —  An  act  amendatory  of  another  act  should  conUiin  the  sec- 
tions of  the  latter  act  as  amended,  at  full  length,  but  it  need  not  also  conuiiu 

^  such  section  as  unamended;  the  act  amended  need  not  be  published  at  full 
length  in  the  amendatory  act  unless  the  amendments  thereto  amount  to  a 
revision  of  the  same,  by  producing  some  change  in  every  section  thereof,    llu 

3.  Subject- Matter  of  Act— Exfbession  thebeof  in  Title.  — An  act  entitled 

merely  an  act  to  amend  a  certain  section  of  the  Compilation  of  1887  is  void,  for 
want  of  expreflslou  of  the  subject  of  the  same  in  tlie  title  thereof;  but  an  act 
entitlerl  an  act  to  amend  an  act  relating  to  pilotage  purports  it«elf  to  be  an  act 
relating  to  pilotage,  and  tlie  subject  thereof  is  therefore  sufficiently  expressed  in 
the  title,    lb. 


664  Index. 


GRAND  JURORS.  CONDUCT  OF. 
Bee  CjUMiNAL  Law. 


HABEAS  CORPUS. 

1.  Habeas  Corpts — AppBAii— Depectitb  Record  ~8ecx>nd  Appucation  to  aw- 

OTUEB  Judge.  —  Where  a  petitioner  for  a  wiit  of  habeas  corpus  appt-aL)  to  tise 
Buprume  court  of  the  United  States  from  a  jadgmeoi  of  ihc  circuit  court  denying 
biH  application,  baring  omitted  Toluntarily  from  the  record  a  material  portion  of 
bin  oane,  be  is  not  at  liberty,  after  the  judgment  is  affirmed,  to  renew  bta  appli- 
cation before  another  ooart  or  Justice  of  the  United  States,  upon  the  same  record, 
wit  I)  the  addition  of  the  matter  omitted,  without  obtaining  Icare  for  that  pnr- 
potie  from  the  sapreme  court.  The  quention  would  be  different  if  subsequently 
occurring  events  had  changed  the  situation  of  the  petitioner  so  as  to  prenent  a 
new  caHC  for  consideration.  How  far  a  decision  by  one  Justice  or  court  denying 
an  application  for  a  writ  of  habeas  ooi-pus  can  be  deemed  re.«  jvuiicatti,  upon  the 
petitioner's  right  to  the  writ  on  another  application  before  another  jiutioe  or 
another  conrt,  conKidered.    In  re  Cuddy,  171. 

2.  PuiHON —  Peiotentiabt,  Meaniito  op. — The  words  **  any  prison  or  penitentiary,** 

in  the  act  of  March  3,  1875  (I  Sup.  Rev.  Stats.  184),  means  state  prison  or 
pi'uitentiary,  and  does  not  include  county  Jails,  or  plaoes  employed  for  tempo- 
ral y  confinement,  or  confinement  for  abort  periods  for  petty  offensies.    Iurt 
Corciiran,  178. 
8.  Act  op  March  3,  1875  (1  Sup.  Rev.  Stats.  184),  constmed.    lb. 

4.  Habeas  Corpus — Conspiracy —Justice  op  United  States  Supreme  Court 

under  Arre»t — When  Entitled  to  be  Dischabobd.  —  Where  a  Judicial  officer 
of  the  United  States  is  held  in  custody  upon  a  warrant  issued  by  a  Justice  of 
t!ie  pt'ace  of  a  state,  charging  him  with  a  felony,  the  sworn  allegation  of  the 
ofticcr  in  his  petition,  that  he  believes  that  the  i^isue  of  said  wan-ant  and  his 
d(  tent  ion  thereunder  are  in  execution  of  a  conspiracy  to  prevent  him  by  force 
and  intimidation  from  diiicharging  the  duties  of  his  office  thereafter,  and  to 
injure  him  in  his  pi'rson  ou  account  of  the  lawfnl  discharge  of  bis  duties  pre- 
viously, by  removing  him  to  a  place  where  he  can  be  subjeck*(]  to  indignities 
and  humilation,  and  where  the  conspirators  may  compass  his  death,  is  sufficient 
to  authorize  the  issue  of  a  writ  of  babeas  corpus  by  a  court  of  the  United 
StateK,  to  inquire  into  the  legality  of  such  warrant  and  the  detention  of  the 
petitioner.    In  re  Fields  198. 

5.  United  States  Courts — Jurisdtotion — Habbab  Corpus.  —  Under  the  provisions 

of  sections  751  to  753  of  the  Revised  Statutes,  the  courki  of  the  United  States 
and  their  judges  have  jurisdiction,  upon  a  writ  of  habeas  corpus,  to  inquire 
into  the  cause  of  the  imprieonmeni  of  the  petitioner ;  and  if,  upon  such  inquiry, 
he  is  found  to  be  "in  custody  for  an  act  done  or  omitted,  in  pursuance  of  a  law 
of  the  United  States,"  he  is  entitled  to  be  discharged,  no  matter  from  whom,  or 
under  what  authority,  the  proci^s;)  under  which  he  is  held  may  have  issued;  the 
conntitntion,  and  laws  of  the  United  States  made  in  pursuanoe  thereof,  being 
the  Hupreme  law  of  the  laud.    In  re  Aeagle,  232. 

6.  Idku. — In  the  exercise  of  this  jurisdiction  there  is  no  conflict  of  authority 

between  the  state  and  the  United  St&tes.  The  laws  of  the  United  States  being 
the  supreme  law  of  the  land,  the  authority  of  the  state  in  such  cases  is  aobordi* 
nate,  and  that  of  the  United  States  paramount.    lb, 

7.  Constitutional  Law — State  Laws.— A  state  law  which  oontravenea  a  ralid 

law  of  the  United  States  is  void.  In  legal  contemplation,  there  can  no  more  be 
two  valid  conflicting  laws,  operating  npon  the  same  subject-matter,  at  the  same 
time,  than,  in  physics,  two  bodies  can  occupy  the  same  space  at  the  same  time. 
lb. 
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8.  Idex — Laws  OBSirBUCTiMO  United  States  Officeb.  —  The  Uuited  States  is  a 

governmeDt  with  authority  extendlDg  over  the  whole  territory  of  the  Uuion, 
acting  upon  the  states,  and  the  people  of  the  states.  While  limited  in  the 
number  of  its  powers,  it  is,  so  far  as  its  sovereignty  extends,  supreme.  No 
state  can  exclude  it  from  exercising  tliose  powers,  obstmct  its  authorized  ofiioens 
against  its  will,  or  withhold  from  it  the  cognizance  of  any  sabjoct  which  the 
constitution  has  committed  to  it.    lb. 

9.  Idem.  — The  constitution  and  laws  of  the  United  States,  as  to  those  matters 

wherein  they  are  supreme,  extend  over  every  foot  of  the  territories  of  tlie 
United  States,  and  the  jurisdiction  of  their  courts  to  enforce  rights  derived 
thereunder  is  as  extensive  as  the  teri'itory  to  which  they  are  applicable.    Jb, 

10.  Idem  — KioHTOF  National  GoTBBNKEirr  to  PjaESEBVE  OEDEB.  —  Tlie  national 
government  has  power  to  command  obedience  to  its  laws,  to  preserve  order, 
and  to  keep  the  peace,  in  matters  affecting  national  interests,  and  no  person  or 
power  in  the  land  has  a  right  to  renist  or  question  its  authority  so  long  as  it 
keeps  within  the  bounds  of  its  jurisdiction,    lb, 

11.  Idem  —  Pbotection  of  Judges.  —  It  is  within  the  power  of  the  government  of 
the  United  States  to  protect  all  the  agencies  and  instrumentalities  necessary  to 
accomplish  the  objects  and  purpose'of  that  government.  It  is  therefore  em- 
powered to  protect  the  lives  of  the  judges  of  its  courts  from  assault  and  as- 
sassination, on  account  of  their  judicial  decisions,  by  desperate,  disappointed 
litigants,  not  only  while  actually  holding  court,  but  while  such  judges  are 
traveling  through  their  circuits  for  the  purpose  of  holding  courts  at  the  ditl'er- 
ent  phiccs  therein  appointed  by  law  for  that  purpose,    lb. 

12.  Powers  of  United  States  Maushal. — An  assault  upon,  or  an  assassination 
of,  a  judge  of  the  United  States  court,  while  engaged  in  any  matter  pertaining 
to  his  official  duties,  on  account  or  by  reafon  of  his  judicial  decisions  or  action 
in  performing  his  official  duties,  is  a  breach  of  the  national  yteaa'.  affecting  the 
authority  and  interests  of  the  Uuited  States,  and  within  the  jurisdiction  and 
power  of  the  United  States  marshal  or  his  deputies  to  prevent,  as  a  peace  officer 
of  the  national  government,    lb. 

18.  Idem.  — By  section  788  of  the  Revised  Statutes,  and  the  several  provisions  of  the 
statutes  of  California  prescribing  the  duties  of  sheriffs,  by  that  section  made 
applicable  to  marshals,  the  United  States  marshal  is  made  a  peace  officer,  and  as 
such,  he  is  authorized  to  preserve  the  peace,  so  far  as  a  breach  of  the  peac>e 
afftcts  the  authority  of  the  United  States,  and  obstmcts  the  operations  of  the 
government  and  its  various  departments.  The  courts  of  the  United  States 
must  be  enabled  fully  to  perform  all  the  functions  imposed  upon  tiiom  by  the 
constitution  and  laws,  without  hindrance  or  obstruction,  and  they  have  the 
inherent  power  to  protect  themselves  by  and  through  their  executive  officers, 
under  the  direction  and  supervision  of  the  attoniey-giineral  and  the  President, 
against  obstruction  and  hindrance  in  the  performance  of  tlieir  judicial  duties. 
lb. 

14.  Idem  —  Homicide  by  Mab9Hal— Habeas  Corpcb  —  Jubisdiotion.  — Where  a 
deputy  United  States  marshal,  acting  under  instructions  from  his  superior 
officers — ilie  United  States  marshal  and  the  attorney-general — in  prottcting 
the  life  and  person  of  a  justice  of  the  supreme  court  of  the  United  States  from 
a  murderous  assault,  made  on  account  of  his  judicial  decisions,  at  the  hands  of 
a  disbatisfied  litigant,  finds  it  necessary  to  take  the  life  of  the  assailant,  and  is 
arrested  by  the  state  authorities,  and  held  upon  a  charge  of  murder  for  such 
act,  the  United  States  circuit  court  may,  upon  habeas  corpus,  discharge  such 
United  States  officer  from  the  custody  of  the  state  authorities,  upon  it  being 
shown  that  the  homicide  was  necessary,  or  that  it  was  reasonably  apparent  to 
the  mind  of  the  deputy-marshal,  at  the  time  and  under  the  circumstances  sur- 
rounding him,  that  the  killing  was  necessary  in  order  to  protect  and  defend  the 
jostioe  from  great  bodily  injury,  or  to  save  his  life.    lb. 
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15.  iDEif.  —  The  homicide  in  »ach  caae,  if  an  offenso  at  all.  in  an  offense  under  tbfl 
law8  of  thu  litate,  and  ruily  the  state  can  deal  witli  it  in  that  aspect.  It  is  not 
claimed  to  be  a  crime  panialiable  under  the  laws  of  the  Duited  States.  Bat  tbe 
homicide,  when  ueoeoMrily  committed  by  a  deputy-manihal  in  tbe  performance  of 
hiri  duty,  in  j>rotectiug  the  life  and  pt  non  of  a  jnatioe  of  the  United  States sapreme 
court  Irum  aHnauit  and  violence  becauHe  of  hit)  judicial  decibions,  i»  an  *'act  done 
ill  pnivuatice  of  a  law  of  the  United  States,"  and  iB  not  and  cannot,  therefore,  be 
an  otlcnM*  against  the  laws  of  the  state,  no  matter  what  the  statute  of  the  state 
may  be ;  tlie  lawH  of  the  United  States  being  the  supreme  law  of  the  laud.     lb. 

16.  Idkm.  — It  is  the  exclusive  province  of  the  United  States  courts  to  nltimau-ly 
and  conclusively  determine  any  question  of  right,  civil  or  criminal,  arisiiig 
under  tlie  laws  of  the  United  States.  It  is  therefore  the  prerogative  of  the 
national  courts  to  construe  the  national  statutes,  and  determine,  upon  babeaa 
Corpus,  wh-  thtr  a  homicide  for  which  the  petitioner  is  charged  with  murder  by 
tlie  .state  authorities  was  the  reuult  of  an  "act  done  in  pnrsuance  of  a  law  of  the 
United  States;"  and,  when  that  question  has  been  determined  in  the  affirma> 
tive,  the  pri«K)ner  will  be  discharged,  and  tbe  state  has  nothing  more  to  do  with 
the  matter.     Jh. 

17.  Implied  Powers  of  the  National  Govebnmknt.— All  the  law  of  the  United 
8tut(i)  is  not  six'cifically  expressed  in  statutory  enactments.  Many  powers  are 
nceesHHrily  inherent  in  the  various  departments  of  tbe  government,  without 
\Kliich  the  government  could  not  perform  functions  necessary  to  its  existence. 
The  exereiue  of  such  powers  is,  nevertheless,  in  pursuance  of  the  laws  of  tiie 
United  States.     lb, 

18.  loEai  — STATt'TEs— CoNSTBUCTiow.  — When  statutes  confer  powers,  impose 
duti(S,  and  provide  for  the  accomplishment  of  various  objects,  they  are  ne^x^s- 
sariiy  couched  in  general  terms,  but  they  carry  with  them,  by  implication,  all 
the  powers,  duties,  aud  exemptions  necessary  to  accomplish  the  objects  thereby 
sou^'ht  to  be  attained.     lb. 

19.  Acts  of  Heads  of  Govebnhental  DEPASTMEirrs.  —  The  acts  of  the  heads  of 
dep  trtments  of  the  United  States  government,  in  the  line  of  their  duties,  are,  in 
contemplation  of  law,  the  acts  of  the  President  himself.     lb. 

20.  Homicide  —  Eillino  in  Defense  of  Anotheb.  —  A  party  resisting  a  mnrderoua 
a.ssiiult,  where  several  lives  are  in  danger,  being  in  the  best  pxisition  to  judge  as 
to  the  dangers  and  requirements  of  the  occasion,  is  the  one  to  determine  when 
the  proper  moment  has  arrived,  in  self-defense,  to  slay  his  assailant,  in  order  to 
be  jiistilied  by  the  law ;  and  if  he  acts  in  good  faith,  with  reasonable  judgment 
and  discretion,  the  law  will  justify  him,  even  though  he  errs.  Where  several 
live  s  are  in  danger  from  the  assault  of  a  powerful,  infuriated,  desperate  man, 
common  prudence  would  dictate  that  the  party  assailed  sliould  fire  a  second  or 
two  too  soon,  rather  than  a  fraction  of  a  second  too  late.     lb, 

21.  Wife  and  Children  of  Chinese  Merchant.  —  The  wife  and  children  of  a  Chi- 
nese merehant,  who  is  entitlird  under  article  2  of  the  treaty  of  1880,  and  section 
6  of  the  act  of  1881,  to  come  within  and  dwell  in  the  United  States,  are  entitlid 
to  c(mieinio  the  country  with  hiui  or  after  him,  as  such  wife  and  children,  with- 
out the  certificate  presentei  in  said  section  6.    In  re  Chuiig  Toy  UOy  531. 

HOMESTEAD. 

1.  Entry  and  Cebtificatb  undeb  the  Homestead  Law.  —  An  entry  and  certifi- 
cate issued  x*i  a  settler  under  the  homestead  act,  for  land  subject  to  entry  there- 
under, caunot  be  set  aside  or  canceled  by  the  land  department  on  its  own  motion, 
for  fraud  or  mistake  committed  or  occurring  in  obtaining  or  issuing  it.  In  such 
case  the  government  must  seek  redress  in  the  courts,  where  the  matter  may  be 
heard  and  determined  according  to  the  law  applicable  to  the  rights  of  indi- 
viduals under  like  circumstances.     (Smith  v.  Ewing,  11  Sawy.  SC,  afi&rmed.) 

-      Wilson  V.  Fine,  221, 
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indebtedness  of  towns. 

1.  Indebtedness  of  Towns. — An  ordinance  of  a  municipal  corporation  which  pro- 

Tidea  for  the  payment  of  money  by  the  town,  without  providing  tlie  means 
wherewith  to  make  such  payment,  creates  an  indebteduesH  against  Ruoh  corpo- 
ration, within  the  meaning  of  section  5  of  article  11  of  the  Constitution  of  the 
state.    Mwphy  v.  Ea»i  Portland^  553. 

2.  lNJUN<7nox  ov  Legislative  Act.  —  A  court  of  equity  will  not  enjoin  a  munici- 

pal corporation  in  the  exercise  of  its  legislative  function,  unless  tlie  proposed 
act  is  beyond  the  scope  of  its  power,  and  its  passage  would  work  irreparable 
injury.  76. 
S.  Matteb  in  Dispute — Value  of. — In  a  suit  by  a  tax-payer  to  enjoin  the  passage 
of  an  ordinance  creating  an  indebtedness  against  the  town  on  account  of  its 
alleged  illegality,  the  matter  in  dispute  \»  the  sum  of  the  taxes  which  the  plaint- 
iiT  would  have  to  pay  in  discharge  of  said  indebtoilnei^s ;  and  it  muHt  appear  with 
reasonable  certainty  from  the  facts  stated  in  the  bill  chat  such  taxes  exceed  in 
value  the  sum  of  two  thousand  dollars.    Ih, 

•INDIANS  AND  INDIAN  COUNTRY. 

1.  Indians— Trading  in  Indian  Country — Elauath  Resebvation.  —  The  act  of 

April  8, 1864,  provides  that  there  shall  be  Bet  apart  by  the  President,  at  his  dis- 
cretion, not  exceeding  four  tracts  of  land,  in  California,  for  Indian  reserva^ 
tions;  that  "said  tracts  to  be  set  apart  as  aforesaid"  may,  or  may  not,  in  his 
discretion,  include  existing  reservations ;  and  tbat  the  reservations  which  siiall 
not  be  retained  shall  be  surveyed  and  sold  as  therein  provided.  Four  tracts 
were  afterwards  set  apart,  none  of  tbem  including  the  previously  exintiug 
Klamath  reservation.  HeUl^  that  such  Klamath  reservation  was  not  "Indian 
country,"  within  the  meaning  of  the  Revised  Statutes,  section  213.3,  prescribing 
the  penalty  for  unauthorizfd  trading  in  the  Indian  country.  (Affirming,  35 
Fed.  Rep.  403.)     United  tHait'H  v.  Forty-eight  Pounds  liining  JStar  Tea,  19. 

2.  Indians  —  Cbihinal  Offenses — Hau -breed. — The  son  of  a  negro  father  by  an 

Indian  mother  is  not  an  Indian,  witliin  the  meaning  of  the  act  of  Congress  of 
March  3, 1885  (23  Stats,  at  Large,  385),  providing  for  the  punishment  of  Indians 
c«>mmitting  certain  offeuHes,  as  the  child  follows  the  condition  of  the  father. 
United  suites  v.  Ward,  472. 

INDICTMENTS. 
Bee  Criminal  Law. 

INJUNCTION. 

1.  Indebtedness  of  Towns. — An  ordinance  of  a  municipal  corporation  which  pro- 

vides for  the  payment  of  m<mey  by  the  town,  without  providing  the  means 
wherewith  to  make  such  payment,  creates  aii  indebtednoHH  against  Huch  corpo- 
ration, within  the  meaning  of  Mection  5  of  article  11  of  the  CouHtitution  of  the 
state.    Mnrphy  ▼.  Kant  Portland,  555. 

2.  Injunction  of  Legislative  Act.  —  A  court  of  equity  will  not  enjoin  a  munici- 

pal corporation  in  the  exerpise  of  its  legislative  function,  uuIcms  the  proposed 
act  is  beyond  the  scope  of  its  power,  and  its  passage  would  work  irreparable 
injury.  Ih, 
8.  Matteb  in  Dispute — Value  of. — In  a  suit  by  a  tax-payer  to  enjoin  the  passage 
of  an  ordinance  creating  an  indebtedness  against  the  town  on  account  of  its 
alleged  illegality,  the  matter  in  dispute  is  the  Hum  of  the  taxes  which  the  plaint- 
iff would  have  to  pay  in  discharge  of  said  indebtedness;  and  it  must  appear 
with  reasonable  certainty  from  the  facts  stated  in  the  bill  that  such  taxes  exceed 
in  value  the  sum  of  two  thousand  dollars,    lb. 
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4.  Cloud  upon  PLAiirnFF'g  Title. — A  patent  issaed  in  the  name  of  the  United 
btates  to  a  pre-emptur,  entering  upon  these  lands  subseqaeut  to  the  order  of 
withdrawal,  id  erroneouBlj  iaaaed,  without  authoritj  of  law,  and  im  void,  llie 
existence  of  snch  a  patent  is  a  cloud  upon  the  complainant's  title.  It  em- 
barraaaes  the  assertion  of  complainant's  rights,  and  prevents  it  getting  a  patent 
to  the  same  land  to  which  it  is  entitled.  These  ciroumstauces  constitate  ^roniid 
for  equitable  relief.  A  patent  so  issued  to  a  pre-emptor  is  void,  and  the  OAing 
of  it  should  bo  perpetually  enjoined.    5.  P.  H.  R.  Co.  ▼.  W^ggs^  568. 

5.    DSCIBION  OF  SsCBEnTABT  OF  InTEKIOB  NOT  CONCLUSIVE  UPON  QUESn02CS  OF  LaW. 

—  Where  the  secretary  of  the  interior,  acting  upon  a  known  and  recognized 
state  of  facts,  draws  therefrom  an  erroneous  conclusion  of  law,  and,  in  pur- 
suauce  of  snch  erroneous  conclusions,  issues  a  patent  to  a  party  not  entitled 
thereto,  his  action  is  not  conclusire,  but  is  subject  to  review  and  reversal  bv  the 
courts.    lb, 

INJUNCTION  AND  ACCOUNTING. 
8ee  CoPYBiOHTS. 


JUDGES  UNITED  STATES  COURTS,  PROTECTION  OF. 
See  Habeas  Corpus,  In  re  Neagle. 


JURISDICTION. 

1.  Equitt— JuBiSDiCTioN — ADEQUATE  Rehbdy  AT  Law. — Bills  to  hsvo  an  adjust- 
ment of  a  loss  under  several  insurance  policies  declared  void  for  fraud,  and  to 
restrain  actions  thereon  filed  by  the  several  insurance  companies,  would  not 
avoid  multiplicity  of  suits ;  and  they  are  not  bills  for  discovery,  defendant  bein^ 
a  corporation,  and  its  officers  not  being  parties,  and  answers  on  oath  being 
waived,  and  the  testimony  being  obtainable  by  examining  the  persons  having 
knowledge  as  witnesses.  The  companies  have  a  plain,  adequate,  and  complete 
remedy  at  law,  and  suits  in  equity,  therefore,  under  Revised  Statutes,  section 
723,  are  not  maintainable.    M,  F.  L  Go.  v.  ^.  C,  H.  A  A.  Works,  21. 

3.  United  States  Coubts  —  Jubisdiction — Habeas  Cobpus. —  Under  the  provisions 
of  sections  751  to  7a3  of  the  Revised  Statutes,  the  courts  of  the  United  States  and 
their  judges  have  jurisdiction,  upon  a  writ  of  habeas  corpus,  to  inquire  into  the 
cause  of  the  imprisonment  of  the  petitioner ;  and  if,  upon  such  inquiry,  he  is 
found  to  be  "in  custody  for  an  act  done  or  omitted,  in  pursuance  of  a  law  of 
the  United  States,"  he  is  entitled  to  be  discharged,  no  matter  from  whom,  or 
under  what  authority,  the  proci'ss  under  which  he  is  held  may  have  issued ;  the 
con»titatiou,  and  laws  of  the  United  States  made  in  pursuance  thereof,  being 
the  supreme  law  of  the  land.    In  re  Nengle,  232. 

8.  Idem.  —  In  the  exercise  of  this  jurisdiction  there  is  no  conflict  of  authoritj 
between  the  state  and  the  United  States.  The  laws  of  the  United  States  being 
the  supremo  law  of  the  land,  the  authority  of  the  state  in  such  cases  is  subordi- 
nate, and  that  of  the  United  States  paramount. — lb. 

See  Equitt  ;  Admiralty  ;  Habeas  Cobpub,  In  re  y eagle. 


LIEN,  MECHANIC'S. 

1.  Lnir  Law  of  1885 — Stbuctobe. — The  general  phrase  in  the  act  of  1885,  "any 
other  structure,"  following,  as  it  does,  a  specific  enumeration  of  works  declared 
to  be  subject  to  a  lien  for  labor  and  materials  furnished  for  their  construction, 
such  as  a  "building,"  "ditch,"  "flume,"  and  "tunnel,"  held  to  include  a  rmil- 
waj.    G.  P.  Co,  V.  0.  P,  Hy,  Go,,  560. 
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2.  Lien  on  Railway— Mat  bx  Likited  to  a  Section.— A  person  entitled  to  a 
lien  on  a  railway  for  materials  furnished  for  its  construction  may  in  Lis  notice 
of  lien  confine  his  cli^m  to  that  portion  or  section  of  the  road  in  the  construc- 
tion of  which  his  material  was  used.    lb, 

8.  Giant  Powdsb — Matebial.  —  Giant  powder  furnished  by  the  manufacturer  to 
a  contractor  for  the  construction  of  a  railway,  and  used  by  the  latter  in  the 
progress  of  such  work,  is  "material,"  within  the  purview  of  the  lien  law  of  1883, 
for  the  value  of  which  such  manufacturer  is  entitled  to  a  lien  on  tlie  railway,  or 
such  portion  thereof  as  the  powder  was  used  in  the  consti'uction  of.    lb, 

Que  Tbust. 

LIMITATIONS,  STATUTE  OF. 

1.  Relief  against  Mistake — Limitation  of  Actions.  — A  bill  filed  by  the  United 

States  as  real  and  not  merely  nominal  complainant,  to  repeal  patents  improp- 
erly issued,  is  not  barred  by  the  statute  of  limitations  or  by  laches.  United 
States  V.  8.  P.  -K.  Co,,  60. 

2.  Equity — Jubisdiction — Pbaud — Oanoellation  of  Instbuhents. — There  may 

often  be  a  remedy,  at  law,  for  fraud,  but  where  it  is  desirable  to  remove  a  cloud 
from  the  title  to  real  estate  by  decreeing  a  cancellation  of  a  fraudulent  convey- 
ance, that  remedy,  being  more  complete,  courts  of  equity  will  take  Jurisdiction, 
and  grant  appropriate  relief.  TeaU  v.  Sloven^  865. 
8.  Idem — LncirATioN  of  Actions — Disco vebit  of  Fbaud. — In  providing  for  limit- 
ations of  actions  founded  on  fraud,  the  legislature  has  adopted  the  principle 
established  by  courts  of  equity,  that  the  cause  of  action  shall  not  be  deemed  to 
have  accrued  until  the  "discovery  of  the  facts  constituting  the  fraud ;"  and  to 
ascertain  what  conditions  constitute  a  discovery,  within  the  meaning  of  such 
statutes,  the  principles  established  in  equity  jurisprudence,  whence  the  idea  was 
derived,  must  be  applied.    Jb. 

4.  Idem — Notice.— The  established  principles  as  to  the  discovery  of  fraud  are,  that 

the  party  must  be  diligent  in  making  inquiry;  that  means  of  knowledge  are 
equivalent  to  knowledge;  that  a  clue  to  the  facts,  which  if  diligently  followed 
would  lead  to  a  discovery,  is,  in  law,  equivalent  to  a  discovery.    lb. 

5.  Idem— Recobd  of  Fbaudulent  Deed.  — Where  a  deed  alleged  to  be  fraudulent, 

bearing  evidence  of  fraud  upon  its  face,  has  been  duly  recorded  upwards  of 
thirty  years,  it  affords  Just  as  strong  evidence  of  fraud  to  the  parties  defrauded, 
as  it  dofs  to  subsequent  purchasers.  As  to  the  parties  defrauded,  tlie  question, 
of  what  the  record  imparts  knowledge,  is  not,  as  in  the  case  of  subsequent  pur- 
chasers, a  question  of  statutory  constructive  notice,  but  of  diligence.    Ih, 

6.  Idem  —  Pleading.  —  Where  a  bill  to  annul  a  conveyance  on  the  ground  of  fraud 

is  filed,  more  than  thirty  years  after  the  performance  of  the  acts  of  fraud  com- 
plained of,  and,  in  order  to  bring  the  case  within  the  statutory  exception,  it  is 
alleged  that  "the  acts  constituting  the  fraud"  have  only  been  discovered  within 
three  years  before  the  filing  of  the  bill,  it  is,  also,  necessary  to  set  forth  in  the 
bill,  fipfcificaUy,  what  the  impediments  were  to  an  earlier  prosecution  of  the 
claim ;  how  the  complainant  came  to  be  so  long  ignorant  of  liis  alleged  rights ; 
the  means  used  by  the  respondent  to  keep  him  in  ignorance,  and  how  he  first 
came  to  a  knowledge  of  his  rights.    Jb, 

7.  Idem  —Laches  —  Non-bbsidence.  — The  non<res'dence  and  continued  absence  of 

the  complainant  from  tlie  state  does  not  excuse  a  want  of  diligence  in  ascertain- 
ing his  rights.    Jb. 

8.  Idem— Facts  in  Suit.  —  It  is  alleged  in  the  bill,  that  T.,  a  citizen  and  resident 

of  New  York,  owning  land  in  California,  executed  a  power  of  attorney  to  D.,  to 
take  exclusive  possession  and  control  of  the  same,  and  to  sell  and  convey  it  at 
hirt  discretion,  which  power  of  attorney  was  duly  recorded  and  roniainid  unre- 
voked till  the  death  of  T.,  on  August  12,  1857 ;  that  after  tlje  death  of  T.,  on 
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September  17,  1857,  D.,  by  yirtue  of  said  power  of  attorney,  executed  in  tbe 
Dame  of  J),  a  conveyance  expressing  a  consideration  of  five  tbonsand  dollars,  to 
R.,  of  a  large  amount  of  said  real  property  sitnated  in  the  city  of  San  JoBe,  the 
said  conveyance  bearing  date  August  1,  1857,  eleven  days  prior  to  tlie  death  of 
T.;  that  on  the  same  day,  for  a  like  consideration  expressed,  B.  conveyed  the 
same  property  to  D.,  by  deed  bearing  tlie  same  date;  that  said  conveyances  were 
made  without  consideration,  and  for  the  fraudulent  purpose  of  enabling  D.  to 
appropriate  said  property  of  T.  to  his  own  purposes ;  that  said  conveyances  were 
acltnowledged  on  8<'pteniber  17,  and  recorded  on  October  8,  1857;  that  the 
numerous  respondents  are  grantees  direct,  and  mesne,  from  D.,  and  that  they 
purchased  with  a  knowhdge  of  the  title  of  T.;  that  D.  in  his  lifetime,  and 
respondents,  and  their  grantors,  since  D.'s  death  in  1876,  concealed  these  fraudu- 
lent acts  from  complainants,  a  portion  of  the  heirs  of  T.,  who  have  always  livid 
in  the  state  of  New  York  and  never  have  l)een  in  California,  and  that  they  did 
not  discover  these  fraudulent  acts  until  some  time  in  the  year  1887.  a  short  time 
before  the  commencement  of  this  suit.  Hclfi^  (1)  that  the  suit  is  barred  by 
the  statute  of  limitations  of  California;  (2)  that  the  cause  of  suit  is  stale,  and 
will  not  be  enforced  within  the  eHtablished  principles  of  equity  jurisprudence; 
(3)  that  during  the  thirty-two  years  that  have  elapsed  since  the  death  of  T.,  and 
the  fourteen  years  since  the  death  of  D.,  presumably  the  only  parties  who  knew 
tiieir  exact  relations  to  each  other,  and  to  this  land,  no  sufficient  diligence  has 
betn  exercised  by  couiplaiuauts  to  preserve  their  right  of  suit;  and  (4)  that  tiie 
inip(diment-(  to  a  pniiiecrtion  of  the  rights  of  complainants,  how  they  were  so 
long  ignorant  of  them,  the  means  of  concealment  adopte<l  by  rcspondints.  and 
how  complainants  first  came  to  a  knowledge  of  their  rights,  are  not  sufliciently 
set  out  in  the  bill,    lb, 

9.  Limitation  of  Actions — Running  of  the  Statute. — The  statute  of  limitations 

dots  not  run  against  the  United  States ;  and  the  cause  of  action  here  was  not 
stale,  the  company  having  been,  from  the  first,  active  in  pursuing  its  right 
before  the  department  of  tlie  interior.     United  States  v.  CuriueTf  535. 

10.  United  Htatks  Contracts  Kblating  to  Public  Lands  — Actions. — Tlie  gov- 
ernment is  not  without  interest  in  this  action,  Ix^ing  respcjnsiblo  to  the  company 
for  the  laud  or  its  full  value,  l>y  reason  of  the  statutory  grant  and  contract  in 
the  congressional  acts  of  1862  and  1864.    lb. 

See  Mortqaqes  ;  Railboad  Land  Grants. 

MARSHALS,  UNITED  STATES. 
See  Habeas  Cobpus,  In  re  Neugle, 

MECHANIC'S  LIEN. 
See  Lien,  Mechanic's. 

MEXICAN  GRANTS.. 

1.  Patents  Issued  on  Mexican  Grants.  — In  in  action  of  ejectment  for  land  in 

Calit'ornia.  where  both  parties  assert  title  to  the  premises,  under  pati>ntM  of  the 
Unittd  States,  issued  upon  concessions  of  former  governments,  confirmed  by 
tlie  tribunals  of  the  Unitt^  States,  the  controversy  can  only  be  determined  by 
reference  to  those  concessions,  or  by  the  proceedings  had  for  their  recognition 
and  confirmation  under  our  government.    Uan'ison  v.  Ulnchs,  165. 

2.  Effect  of  Patent  on  Grants  under  Laws  of  1824  and  Regulations  of  1828, 

with  Juridical  Possession,  etc.  —  Effect  of  Subsequent  Patent  on  such 
a  Patent.  — a  grant  made  by  the  superior  political  chief  of  the  territory  of 
Upper  California,  in  conformity  with  the  colonization  law  of  Mexico  of  1824  and 
the  executive  regulatif)ns  of  1828,  followed  by  the  ceremony  of  juridical  posses- 
sion, by  which,  after  citation  to  the  neighboring  propiietors  to  be  present  at  the 
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proceeding,  the  land  waa  measured,  its  boundaries  marked,  and  the  grantee  put 
in  posBGssion,  veBted  the  title  in  fee  in  the  grantee,  subject  only  to  the  posnibiliiy 
of  its  being  divested,  by  the  refusal  of  the  departmental  assembly  to  give  its 
approval  to  the  grant.  A  patent  of  the  United  Htates,  issued  upon  a  title  of 
tli&t  character,  confirmed  by  the  tribunals  of  the  United  States,  and  located  by 
the  executive  officers  of  the  United  States,  is  unaffected  by  a  subsequent  patent, 
based  on  a  confirmation  of  a  title,  depending  upcm  the  validity  of  an  order  made 
by  a  governor  of  California  commissioned  by  the  Spanish  crown,  which  order 
did  not  in  itself  convey  any  interest  in  the  land,  and  was  not  followed  by  any 
prooeeding  which  purported  to  have  that  effect,  lb, 
8.  Effect  of  Possession  undxb  Law  of  Mexico,  undeb  iNaTRUVENT  not  Con- 
VETINO  Title.  — Under  the  law  of  Spain  and  Mexico,  mere  potiscs^iou,  however 
lung  continued,  of  any  portion  of  public  domain,  under  an  instrument  wliich 
did  not  purport  to  transfer  the  pro|3erty,  did  not  create  a  title  which  would 
enable  the  possessor  to  hold  the  land  against  the  Spanish  crown,  or  against  the 
Mexican  government,    lb, 

4.  Duty  of  Governor  under  Regulations  of  1828  BEspEcnNG  Grants  Issued 

BT  Uiu.  — Under  the  regulations  of  Mexico  of  1828,  it  was  the  duty  of  the  gov- 
ernor, and  not  of  the  grantee,  to  submit  to  the  d<.'partmental  ahsombly  grants 
issued  by  him,  for  tlieir  approbation.  His  neglect  in  this  respect  suspended  tlie 
definite  validity  of  the  grant;  that  is,  prolonged  the  liability  of  the  estate  to  be 
defeated  by  the  action  of  the  assembly  and  of  the  supreme  governrac  ut  thereon, 
but  did  not  operate  to  divest  the  estate,  already  vented  in  the  gi*aut<H<.     lb. 

5.  PATE2IT  OF  United  States  to  Land  on  Confirued  Grant  made  under  Law  of 

1824  PASSES  Title. — By  a  patent  issued  by  the  United  States,  upon  a  grant, 
made  in  conformity  with  the  colonization  law  of  1824,  followed  by  the  cere- 
mony of  juridical  possession,  confirmed  and  located  by  the  United  States,  what- 
ever title  is  in  the  United  States  pat^ses  to  the  patentee.  After  a  patent  so 
issued,  no  title  remains  in  the  United  States,  which  they  could  convey  by  any 
subsequent  patent.  However  conclusive  against  the  United  States,  and  parti(  s 
claiming  under  them  by  title  subsequent,  a  patent  may  be,  it  in  no  respect 
impairs  the  right  of  a  previous  patentee  to  contest  the  title  upon  which  the  sub- 
sequent  patent  has  issued  for  the  premises.    lb. 

6.  Power  of  Political  Chief  of  Upper  California  to  Alienate  Land.  Doubted. 

—  Whether  the  political  chief  of  the  territory  of  Up})er  California,  under  the 
Spanish  crown,  possessed  any  power  to  alienate  the  fee  of  any  portion  of  the 
public  domain,  doubted,    lb.  ^ 

7.  PuBUO  Lands— Mexican  Grant. — The  Mexican  grant  called  Las  Pocitas  was 

a  float — a  grant  of  two  leagues  within  exterior  boundaries  embracing  Un  or 
more  leagues,  which  two  lea^ics  so  granted  were  confirmed  and  patented  to  the 
claimants,  and  the  odd-numbered  sectitms  outside  of  the  two  leagues  granted 
and  confirmed,  but  inside  of  the  exterior  boundaries,  passed  to  the  railroad 
company.     XJniied  States  v,  Curhier,  535. 

8.  Idem,  — The  prior  decision,  in  Newhall  v.  Sanger ^  92  U.  S.  761,  by  the  United 

States  supreme  court,  materially  limited  in  its  operation  by  the  recent  decision 
in  United  States  v.  McLaughlin,    lb. 

9.  Mexican  Gbants- When  cease  to  be  Sub  Judicb.  —  When  a  M«'xican  grant, 

by  specific  boundaries,  carrying  all  the  lands  within  the  designated  boundaries, 
has  been  confirmed  by  a  decree  which  has  become  final,  the  said  decree  speeitic- 
ally  pointing  out  and  designating  the  comers  by  natural  objects  on  the  ground, 
and  the  connecting  Unes,  all  lands  outside  those  specific  monuments  and  lines, 
from  the  date  when  the  decree  becomes  final,  cease  to  be  subjmiire,  if  they  ever 
were  in  that  condition,  within  the  meaning  of  those  terms  as  used  by  the  su))rt  me 
court  in  the  cases  of  Netchall  v.  Sanger^  Doolan  v.  Carr^  and  Uuited  iStaies  v. 
McLawjldin.     United  States  v.  Coiten  M.  A  L.  Co,,  620. 

See  Public  Lands;  Railroad  Land  Grants. 
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military  boad  grants. 

See  PuBuo  Lamds. 

MINERAL  LANDS. 
See  PuBuo  laxss;  Bailboa]>  Lahd  GBAinn. 

MORTGAGE. 

1.  Equitablv  Mobtoaoe.— a  written  agreement  for  Bocaritj  on  certain  property 

for  tlie  paynieuc  of  a  debt  is  in  equity  a  mortgage,  and  will  be  enforced  a«  Buch 
a^^aiiiHt  all  parties  to  the  agreement,  and  tbuBO  who  haTe  notice  of  it.  Gist  y. 
I'ackwood,  131. 

2.  IDF.M.  —  R.  gave  \m  notes  to  P.  and  C.  in  payment  on  the  purchase  of  a  mining 

ditch  and  gi-uunds,  and  agreed  in  writing  with  them  that  if  such  notes  were  not 
paid  when  due,  he  would  recouvey  the  property  to  them  as  secaritj*  for  their 
paymt  nt ;  the  notes  not  being  paid,  R.  gave  G.  and  P.  a  lease  of  the  pro))Grty, 
with  a  ri^lit  to  apply  the  net  profits  and  proceeds  from  year  to  year  on  these  notes. 
//W'/,  (1)  that  the  agreement  to  give  security  being  in  equity  a  mortgage,  the 
lease,  with  a  pledge  of  the  rents  and  profits,  was  accepted  as  a  fulfillment  of  the 
agreement,  and  the  agreement  and  lease  taken  togetlier  created  a  continuous 
111  u  on  tiiti  property  in  favor  of  the  payee  of  the  notes  or  his  assigns,  from  the 
date  of  the  a^eement;  (2)  that  the  assigument  of  the  rents  and  profits  of  the 
prop.'rty  of  tlie  leMses  for  tlie  payment  of  the  notes  created  a  lien  on  the  Ixxly 
of  the  ])roiMrty,  which,  in  cai«  the  rents  and  profits  ai-e  insufficient  to  pay  the 
same,  may  be  enforced  in  equity;  (3)  duriug  the  possession  under  this  lease 
tlte  IcsHees  were  not  authorized  to  charge  the  property  with  the  expense  of 
o^M-rating  or  improving  it,  and  if  the  ex^ienditures  in  any  one  year  exceeded  the 
reo<'i})t8,  riuch  excc-sH  was  tlieir  p<'rsonal  debt.  lb, 
8.  STATirrE  OF  LiMrrATioxs. — In  the  connideration  of  purely  equitable  rights  and 
titles  oourt,s  of  equity  are  not  governed  by  the  statute  of  limitations.    lb, 

4.  Equitable  Interest  in  Land.— Tlie  sale  of  an  equitable  interest  in  land  is  not 

the  m<rc  aHsi<;nment  of  a  right  of  action  thereabout,  and  in  a  suit  in  a  national 
court  by  the  vendee,  to  establish  his  right  therein,  it  is  not  material  what  the 
citizenship  of  his  vendor  is.     lb. 

5.  JuDOMKNT  OF  A  STATE  CoDRT. — The  plaintiff  in  a  decree  in  a  state  court,  given 

in  a  suit  to  enforce  the  lien  of  a  mortgage  on  real  property,  is  a  proper  party  to 
a  suit  in  a  national  court  to  enforce  an  alleged  prior  lien  on  the  same  property, 
and  in  such  suit  the  validity  and  effect  of  such  mortgage  and  decree  may  be 
inquired  into  and  determined  as  an  original  question,    lb. 

6.  Mo Rixj AGES— Deed  Absolute  in  Form— Evidence. —In  a  suit  to  declare  a 

deed  absolute  on  its  face  a  mortgage,  and  to  redeem  therefrom,  it  appeared  that 
O.,  who  was  complainant's  mother-in-law,  was  indebted  to  defendant  and  to 
complainant;  tliat  she  executed  to  defendant  an  absolute  deed  to  all  her  land, 
which  was  not  at  the  time  worth  more  than  the  debt,  and  received  from  him  all 
evidenceH  of  debt.  This  deed  complainant  claimed  to  have  l)een  intended  as  a 
mortgage,  under  an  agreement  by  which  he  was  to  have  the  right  to  riKleem  tiie 
land  thereby  conveyed  on  his  subs(^qnent  payment  of  all  the  indebtedness.  O. 
tfHtitied  that  tlie  deed  was  intend(  d  as  an  absolute  conveyance,  and  letters  from 
her  to  defendant  and  to  complainant  tended  to  show  that  this  was  the  under- 
standing. Tliere  were  lettera  from  complainant  to  defendant  and  to  O.  running 
throngli  several  years,  during  which  he  made  no  claim  that  the  deed  was  a  mort- 
gage, which  went  to  show  that  he  regarded  it  as  absolute.  His  testimony  was 
coutradictory  and  improbable.  Defendant,  and  other  members  of  his  firm,  testi- 
fi(  d  that  the  deed  was  absolute.  HtUlt  that  the  deed  was  an  absolute  conveyance. 
Kahn  v.  Weill,  502. 
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municipal  corporation. 

1.  Suit  nr  Equttt  won  the  Violation  of  a  Right  Sbottbbd  bt  a  Patent.^ 

Under  section  1921  of  the  Reyised  Statutes,  where  a  decree  is  giyen  in  a  salt  in 
equity  restraining  the  infringement  of  a  right  secured  by  patent,  the  court  may 
also  decree  a  recovery  of  the  profits  arising  from  such  infringement  and  the 
damages  the  plaintiff  has  sustained  thereby.    A.  T,  A  M,  Co.  v.  Hepp,  96. 

2.  Municipal  Cobporation— When  Liable  fob  thb  Acts  of  m  Officebs.— 

Where  the  council  of  Portland  authorizes  a  contractor  to  lay  a  sewer  in  one  of 
its  streets,  in  pursuance  of  a  power  contained  in  its  act  of  incorporation,  and  in 
so  doing  the  contractor  infringes  upon  the  patent  of  another  for  making  sewer 
pipe,  tlie  act  being  a  corporate  one  for  the  benefit  of  the  corporation,  it  is  liable 
for  such  infringement,  the  same  as  a  private  corporation  or  person.    1  h, 

NEGLIGENCE. 

1.  Contbibutort  Nbouoenoe.  — Contributory  negligence  is  a  defense,  which  neces- 

sarily implies  negligence  on  the  part  of  the  defendant,  and  is  therefore  a  plea  of 
confession  and  avoidance.     Watkinds  v.  8.  P,  Co.j  80. 

2.  Idem.  ~  A  statement  in  an  answer  purporting  to  be  a  defense  of  contributory 

negligence,  to  an  action  for  damages  for  an  injury  to  the  person,  which  only 
denies  that  the  injury  was  caused  by  the  negligence  of  the  defendant,  and  alleges 
that  it  was  ** wholly"  caused  by  the  negligence  of  the  plaintiff,  is  not  such  a 
defense,  but  only  a  denial  of  the  plaintiff's  negative  allegation,  that  the  injury 
was  not  caused  by  his  negligence,  and  needs  no  reply.    Jb. 

8.  Idem — Denial  of,  bt  Plaintiff.  —  Where  the  plaintiff  alleges  in  his  complaint 
that  the  injury,  which  is  the  subject  of  the  action,  was  not  caused  by  any  fault 
or  negligence  on  his  part,  and  the  defendant,  Instead  of  moving  to  strike  out  the 
allegation,  specifically  denies  the  same,  an  issue  is  formed  on  the  question  of 
contributory  negligence,  and  no  further  pleading  is  necessary  thereabout.    lb. 

4.  Motion  fob  Judgment  on  the  Pleadings.  —  A  motion  for  a  judgment  on  tlie 
pleadings  will  not  be  allowed  under  section  78  (Comp.  1887) ,  unless  the  defense 
is  admitted  by  the  failure  to  reply  thereto,  and  the  matter  contained  therein  is 
not  otherwise  contested  or  put  in  issue  in  the  pleadings,  and  is  sufficient  to  jus- 
tify the  judgment.    lb. 

See  Admibaltt. 

PARTNERSHIP. 

1.  Answeb — Limited  Pabtnebship.  —  The  Revised  Statutes  of  New  Tork,  chapter  4, 
title  1,  section  7,  upon  the  formation  of  limited  partnerships,  requires  that  an 
aflidavit  of  one  or  more  general  partners  shall  be  filed  with  the  original  certificate, 
stating  that  the  sum  therein  specified  to  have  been  contributed  by  the  special 
partner  was  actually  and  in  good  faith  paid  in  cash.  Held,  that  on  a  suit  to 
charge  a  special  as  a  general  partner,  an  answer  which,  instead  of  an  averment 
that  such  sum  was  paid,  alleges  tliat  such  affidavit  was  duly  filed,  is  not  demur- 
rable, since  the  affidavit  itself,  if  given  in  evidence,  would  be  prima  facie  proof 
of  such  payment.    RawiUer  v.  Wyaitf  438. 

PATENTS  TO  PUBLIC  LANDS. 
See  Public  Lands. 

PATENTS  AND  PATENT  RIGHTS. 

1.  Suit  in  Equttt  fob  the  Violation  of  a  Right  Secubed  bt  a  Patent. — 
Under  section  4921  of  the  Revised  Statutes^  where  a  decree  is  given  in  a  suit  in 
equity  restraining  the  infringement  of  a  right  secure<l  by  patent,  the  court  may 
also  decree  a  recovery  of  the  profits  arising  from  such  infringement  and  the 
damages  the  plaintiff  has  sustained  thereby.  A.  T.  dt  M.  Co^  v.  Hepp,  96. 
XIV.  SAWT.-48. 
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3.  MuiaciPAL  CoRPOBATioir— Wbbi  Liabub  fob  the  Acts  of  xtb  Offxcebs.— 

Where  the  ooandl  of  Portlsnd  aotboriaM  a  contractor  to  laj  a  aewer  in  one  of 
its  Btreeta,  in  purauanoe  of  a  power  contained  in  its  act  of  incorporation,  and  in 
BO  doing  the  contractor  infringea  upon  the  patent  of  another  for  making  sewer 
pipe,  tlie  act  being  a  corporate  one  tor  the  benefit  of  the  corporation,  it  ia  Uable 
for  BQch  infringement,  the  aame  aa  a  private  corporation  or  penM>n.  lb. 
8.  Patektb  fob  Ifi  vmnuiiB — IwvBirriaii.  --  Where  a  weh  of  a  donble  piece  of 
leather,  inserted  in  a  warn  in  soch  mmnner  that  the  edges  come  on  the  inside  so 
aa  to  require  no  trimming  on  the  ontHide,  the  welt  prseenting  a  ronnded  appear- 
ance, ban  been  for  years  used  in  gentlemen's  and  ladies'  saddles,  in  leathern 
cntthions,  horse  collars,  leather  bagM,  satchels,  hand-bags,  ladies*  reticnlea  of 
varions  kinds,  and  in  the  uppers  of  boots  and  shoes,  it  requires  no  invention  to 
transfer  ttie  same  kind  of  welt  to  gloves.  This  is  bat  a  doable  use  for  analo- 
gous and  simUar  purposes,  and  is  not  patentable.    Busby  v.  Ladd,  118. 

4.  Patemtb  fob  IivvBifnoifs— IxFBncoEitfBNT— GANe^BDOBBs.  —  Heid,  on  the  evi- 

dunoe,  that  claim  1  of  patent  No.  2*27,9815  and  claim  1  of  patent  No.  29^,358  are 
infringed  by  defendanls,  and  that  claim  8  of  patent  No.  258,9^  is  not  infringed. 
'J>rtum  V.  Oregofy,  876. 

5.  Idbm — State  of  the  ▲.bt  —  Evzdbkob.— 'Evidence  of  the  existence  of  a  single 

isolated  machine  many  years  prior  to  the  date  of  the  patent,  which  is  niit  shown 
to  have  gone  into  uae,  is  not  competent  or  suiBciBnt  to  show  the  state  of  the  art. 
lb, 

6.  Idem.  —  Proof  of  the  state  of  the  art  in  patent  cases  most  be  clear  and  satis- 

factory and  free  from  reasonable  doabt,  especially  when  it  rulates  to  a  time 
many  years  anterior  to  the  date  of  the  pateut,  and  the  witness  rtlies  solely  on 
liirt  memory.    Ih. 

7.  Idem— MECHAiacAL  Equivalents. — In  constniing  patents  the  doctrine  of  me- 

chanical equivalents  is  applicable  to  claims  for  combinations  of  old  olemonts 
and  improvements  on  primary  inveutiuns,  as  well  as  to  claims  for  primary 
inventions.    Ih, 

8.  Idem — Coubivationb. — A  claim  for  a  combination  of  elements  is  infringed 

only  by  use  of  all  its  elements ;  and  where  the  evidence  of  infringement  is  clear 
only  as  to  the  use  of  one  of  the  elements  of  the  combination  by  defendant,  and 
iH  not  clear  or  satisfactory  as  to  the  use  of  the  oth«r  elements,  it  will  be  )u^ 
that  infringement  is  not  proven.    lb, 

9.    PATE^•T8    FOB    iNVEimONB  —  RTPEMT    OF    OLim  —  PBOCESB    FOB    WORKINO    Afl- 

PHALTUM.  —  Held,  on  the  evidence  adduced,  that  letters  patent  No.  819,125,  for 
a  process  of  working  and  using  asphaltum,  granted  to  Judson  Rice,  Andrew 
Bteiger,  and  Isaac  L.  Tliurber,  on  June  2,  1885,  are  valid ;  but  must  be  limited 
to  a  process  in  which  the  bituminous  maU'rial  is  placed  in  a  vessel  with  water 
and  tlie  two  are  boiled  togetlier,  during  which  process  steam  is  generated  from 
the  water,  and  permeating  the  bituminous  material  disintegi'Stes  it,  the  claim  of 
the  patent  being  in  effect  a  claim  for  the  tise  of  water  and  steam  combined. 
WnbaVi  v.  Pacific Pav,  Co.,  410. 

10.  Idem— Pbiob  State  of  Abt— Pbocebs  fob  Wobking  Bituminotis  Sand-bock. 
— 11  fid,  on  the  evidence  adduced,  that  letters  patent  No.  842,852,  for  a  paving, 
roofing,  and  building  compound,  granted  to  Austin  Walrath  on  Juno  1, 1886,  are 
valid  ;  but  in  view  of  tlie  state  of  the  art,  must  be  limited  to  a  process  in  which 
the  bituminous  material  is  placed  alone  in  one  vessel,  and  steam  is  generated  in 
another  and  distinct  vessel,  and  conveyed  therefrom  by  a  pipe  into  tlie  mass  of 
bituminous  material,  so  that  said  steam  will  permeate  and  thereby  disintegrate 
the  bituminous  material.    lb, 

11.  Patekts  for  Inventions— Patentability— Aoobeoatioh — I3cfbovbhxkt  ik 
Oil  Oars.— Letters  patent  No.  216,606,  granted  to  M.  Campbell  Brown  on  June 
17, 1879,  for  an  improvement  in  oil  cars,  consisting  in  the  division  of  the  car 
space  into  two  or  more  compartments,  each  end  compartment  containing  an  oil 
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tank,  the  partitions  between  all  the  compartments  being  removable,  and  readily 
adjustable,  are  not  void  as  being  a  mere  aggregation  of  devices,  since  they 
obviate  the  necessity  of  hauling  back  empty  tank  cars,  thereby  cheapening 
transportation.    Statidard  Oil  Co.  v.  S.  P.  Co.,  430. 

12.  Idem— AcriON  fob  iNrBisoEMENT— Pbaotice.  —  Where  the  question  of  the 
validity  of  a  patent  is  doubtful,  a  demnrrer  to  a  bill  for  Ha  infringement  will 
be  overruled,  and  the  question  reserved  for  further  consideration  on  final 
hearing.     lb. 

13.  Patent — iNrRiNOEMENT — Preliminabt  Injunction. — In  an  action  for  infringe- 
ment, brought  only  a  few  days  before  the  expiration  of  the  patent,  it  appt-ared 
that  the  invtntion  was  made  and  patented  while  the  patentees  were  in  the 
employment  of  defendant,  though  they  soon  afterwards  left  it;  that  defendant 
Lad,  with  plaintifiTs  knowledge  and  approval,  used  the  invention  prior  to  the 
ixhue  of  the  patent,  and  such  us6  had  continued  to  the  commencement  of  the 
suit,  without  any  express  contract  for  compen8atif)n,  though  one  of  the  patentees 
had  notified  defendant's  president  that,  after  he  loft  its  employment,  dt  t'endant 
must  pay  for  the  use  of  the  invention  at  the  same  rate  that  others  paid.  Jieid^ 
that  there  was  no  gronnd  for  equitable  interference  to  restrain  such  use  for  the 
few  remaining  days  of  the  life  of  the  patent  by  preliminary  injunction.  Keyes 
V.  Eureka  Con.  Mannf.  Co.,  610, 

14.  Idem — Surr  for  Royalties  — National  Jubisdiction. — Tlie  only  groiaid  of 
equitable  jurisdiction  being  relief  by  injunction,  and  patent  having  expired 
before  defendant  was  required  to  answer, .so  that  no  injunction  could  have  Ix'en 
granted  on  tiual  decree,  the  only  remaining  cauKe  of  action,  being  for  ooyalties 
under  an  implied  licenwe  for  the  use  of  the  invention  after  the  norice,  is  punly 
le«fal,  a;ul,  in  the  absence  of  a  proper  showing  as  to  citizenship,  there  U  no  ele- 
ment of  national  jurisdiction,  and  the  bill  must  be  dismissed.    lb. 


PATENTS  TO  PUBLIC  LANDS. 
Bee  Public  La^ds. 

PILOTS. 
See  Admibaltt. 


PLEADI.VGS  AND  PRACTICE. 

1.  CoxTRTBUTonT  NEGLIGENCE.  —  A  Statement  in  an  answer  purporting  to  Ikj  a 

defense  of  contributory  negligence,  to  an  action  for  damages  for  an  injury  to 
the  person,  which  only  denies  that  the  injury  was  caused  by  the  negligence  of 
the  defendant,  and  alleges  that  it  was  •'  wholly"  caused  by  the  negligence  of  the 
plaintiff,  is  not  such  a  defense,  but  only  a  denial  of  the  plaintiff's  negative  allo- 
gation,  that  the  injui-y  was  not  caused  by  his  negligence,  and  needs  no  reply. 
Wdlkiiids  V.  S.  P.  Co.,  30. 

2.  Idem— Denial  of,  by  Plaintiff.  —  When  the  plaintiff  alleges  in  his  complaint 

that  the  injury,  which  is  the  subject  of  the  action,  was  not  caused  by  any  fault 
or  negligence  on  his  part,  and  tiie  defendant,  instead  of  moving  to  strike  out  the 
allegation,  si^ecifically  denies  the  same,  an  insuc  is  formed  on  the  question  of 
contributory  negligence,  and  no  further  pleading  is  necessary  thereabout.  lb. 
8.  Motion  for  Judgment  on  tub  Pleadings. — A  motion  for  a  judgment  on  the 
pleading's  will  not  be  allowed  under  section  78  ((\)mp.  1887),  unless  the  defense 
is  admitted  by  the  failure  to  reply  thereto,  and  the  matter  contained  therein  is 
not  otherwise  conte6t<d  or  put  in  issue  in  the  pleadings,  and  is  sufllcient  to  jus- 
tify the  judgment,    lb. 
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4.  PiiXADUf o  —  PiiRAS  IN  ABATEMENT — When  TO  BE  FiLED. — The  act  of  Congrt'SS 

of  March  3, 1875,  section  5,  provides  '*  that  if,  iu  anv  salt  commenced  in  a  circnil 
courts  or  removed  from  &  state  court  to  a  circuit  court  of  the  United  Statess.  it 
shall  appear  to  the  uatiKfactiun  of  said  circuit  court,  at  anj  time  after  such  suit 
has  been  brought  or  removed  thereto,  that  such  suit  does  not  ....  iuT(»]Te  a 
I  dispute  ....  properly  within  the  jurisdiction  of  said  circuit  court,  or  that  the 
parties  to  said  suit  have  been  impi'operly  or  coUnsively  ma<le  or  joined  .... 
for  the  purpose  of  creating  a  case  cognizable  or  removable  under  this  act,  the 
said  circuit  court  shall  proceed  no  further  therein."  Rule  9  of  the  circuit  court 
provides  that  "when  any  matter  in  abatement,  other  than  such  an  afTect^  the 
jurisdiction  of  the  court,  shall  be  pleaded  in  the  same  answer  with  matter  in 
bar  or  to  the  merits,  or  simultaneously  with  an  answer  of  mailer  in  Ijar  or  to  tlie 
merits,  the  matter  so  pleaded  in  abatement  shall  be  deemed  to  be  waived.*'  BHrl^ 
that  neither  the  act  nor  the  rule  authorizes  the  plea  to  the  juiisdiction  to  be 
entered  after  answer  to  the  merits,  and  after  the  commence  men  t  of  taking 
testimony.    HetriU  v.  Story,  77. 

5.  Answeb  —  LiMrrED  Pabtmebship.  --The  Revised  statutes  of  New  York,  chapter  4, 

title  1,  section  7,  upon  the  formation  of  limited  partnerships,  rrquires  that  an 
affidavit  of  one  or  more  general  partnera  shall  be  filed  with  the  ori&^inal  certifi- 
cate, stating  that  the  sum  therein  si)ecified  to  have  been  contributed  by  the 
special  partner  was  actually  and  in  good  faith  pai<l  in  cash.  HfUl,  that  on  a  suit 
to  charge  a  special  as  a  general  fMurtner,  an  answer  which,  instead  of  an  aver- 
ment that  such  sum  was  paid,  alleges  that  such  affidavit  wan  duly  filed,  is  not 
demurrable,  since  the  affidavit  itself,  if  given  in  evidence,  would  be  prima  faritt 
proof  of  such  payment.    Jimritzer  v.  Wynit,  488. 

6.  Ejectment — Pleading — Oosrs  and  Damages.  — In  ejectment  for  land  of  which 

the  Hoveral  defendants  had  taken  possession,  each  claiming  a  certain  portion, 
where  some  of  the  defendants  enter  a  diHcIaimer,  and  others,  with  plain tifT^i 
consent,  agree  to  a  judgment  against  them  without  costs  or  damages,  the 
remaining  defendants,  who  only  plead  the  general  issue,  are,  on  a  general  ver- 
dict against  them,  liable  for  all  the  costj<  and  damages.    BpU  v.  Foxf^,  499. 

7.  Idem — Possession. — Ejectment  lies  against  persons  who  haveenterc-d  on  land, 

and  claim  poss^^ssion  adverse  to  the  true  owner,  though  they  are  nut  penwnally 
in  poHsession  at  the  commencement  of  the  action.    lb. 

PRACTICE. 
See  Pleadings  and  PBAcncs. 

PRESIDENTS  AND  HEADS  OP  DEPARTMENTS,  POWERS  OF. 

See  Habeas  Cobfus,  In  re  Neagle, 

PRINCIPAL  AND  ATTORNEY. 
SeeTBUST. 

PRISON,  PENITENTIARY,  MEANING  OP. 
See  Habeas  Cobpus. 

PURLIC,  LANDS. 

1.  Pubuc  Lands— Donations— Railboad  Companies.  —  The  act  of  Congress  of 
July  27,  1866,  granted  to  the  A.  &  P.  Co.  every  alternate  section  of  public  land 
by  odd  numbers  to  the  amount  of  ten  sections  on  each  side  of  the  road,  wherever 
it  might  pass  through  a  state.  If  any  of  these  sections  should  Iw  already  granted, 
reversed,  etc.,  before  the  map  of  the  proposed  route  should  be  filed,  other  odd 
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K-cilons  might  be  Helecttd  in  lieu  thereof  within  teu  miles  on  either  side  of  the 
limits  8o  gvai)t«'d.  Whenever  and  as  oftt-n  as  a  portion  of  the  road  twetity-five 
miloH  long  should  be  completed,  patents  were  to  i^Hue  for  the  lands  so  granted, 
opposite  to  and  cotermiuous  with  the  portion  or  portions  completed.  The  odd 
sections  so  granted  were  withdrawn  from  entry,  etc.  By  section  18  the  B.  P.  Co. 
waM  granted  the  same  amount  of  lands,  under  similar  restrictions,  and  it  was 
provided  that  neither  the  present  nor  pros)X!Ctive  rights  of  the  A.  &  P.  Co, 
should  be  thereby  impaired.  Held,  that  (>nl>  the  odd  nections  in  the  strip  abso- 
lutely granted,  and  not  those  in  the  indemnity  strip,  were  withdrawn  from  tlie 
public  domain,  and  that  tlie  A.  &  P.  Co.,  not  having  complied  with  the  condi* 
tious  of  tlie  grant,  had  neither  a  present  nor  prospective  right  to  any  lands  in 
the  last-mentioned  strip,  which  were  therefore  still  subject  to  grant.  Uniltd 
Stuten  V.  S.  P.  R.  Co.,  60. 

2.  Idem. — Tlie  act  of  Congress  of  March  3,  1871.  granted  certain  lands  to  the  S.  P. 
Co.,  to  aid  It  in  the  construction  of  a  branch  Hue,  and  provide<l  that  if  its  route, 
when  designated,  should  be  found  to  be  on  the  liue  of  another  road  to  wliirh 
land  had  also  beeu  granted,  the  amount  tfaeroU)foru  granted  should  be  deducted 
from  the  quantity  thereby  granted  to  the  8.  P.  Co.,  so  far  as  their  routes  should 
be  on  the  same  general  line.  The  map  of  the  route  of  the  A.  &  P.  Co.  was  after- 
wards filed,  and  the  routes  of  both  ruads  were  for  some  distauce  on  the  same 
general  line.  The  S.  P.  Co's  route  inclndctd  in  its  ten-mile  limit  part  of  the 
indemnity  strip  of  the  A.  &  P.  Co.,  at  points  wiiere  the  A.  &  P.  Co.  would  have 
had  the  right  to  make  selections  of  lauds  in  liuu  of  otliers  already  taken  up. 
Ht'hl,  that  the  S.  P.  Co.  acquired  no  rights  as  to  lauds  in  said  indemnity  strip  so 
far  as  the  two  routes  were  on  the  same  general  line.—  /&. 

8.  Idem — Mkxi(;&n  Ghants.  —  Lands  claimed  to  be  includcKl  in  a  Mexican  grant  of 
a  specific  boundai^,  which  grant  was  mf}jud\ve  at  the  time  of  the  grant  of  Mai'ch 
3, 1871,  were  not  public  land  at  that  date,  and  did  not  pass  by  the  grant,  though 
tliey  were  afterwards  held  not  to  be  emluaced  by  the  Muxican  grant,     lb. 

4.  Ii>EM— Reukf  against  Mistake — Limh-ation  of  Actions. — A  bill  filc<l  by  the 

Unittd  States  as  real  and  not  merely  nominal  com]>lainant.  to  repeal  patents 
improperly  issued,  is  not  barred  by  the  statute  of  limitations  or  by  laches,    lb. 

5.  Public  Lands — Gbants  —  Dalles   Military  Road. — The  act  of  Congress  of 

February  26,  1867  (14  Stats.  409),  granted  to  the  siAt>  of  Oregon  landH  to  aid  in 
the  construction  of  a  military  wagon  road  from  Dalles  City  to  Fort  Boise.  Sec- 
tion 3  of  the  act  provides  that  "said  road  nhall  be  couistructed  with  such  width, 
gradation,  and  bridges  as  to  p<'rmit  of  its  regular  use  as  a  wagon  road,  and  in 
such  special  manner  as  the  state  of  Oregon  may  preKcribe."  By  an  act  pas-sed 
Octol)er  20, 1868,  the  state  of  Oregon  transferred  tlie  grant  to  the  Dalles  Military 
Road  Company,  but  prescribed  no  "special  manuer"  for  constructing  the  road. 
Jlfldy  that  these  two  acts  formed  the  entire  statu toiy  contract  with  the  road 
company,  and  that  the  statute  of  Qregon  of  Oct;)ber,  14,  18U2,  relative  to  the 
construction  of  roads  by  piivate  cor(K>rations,  which  had  no  reference  to  this 
Specific  road  or  grant,  did  not  affect  the  question  between  the  Uflited  States  and 
the  road  company  as  to  whether  the  latter  had  constructed  the  road  in  the 
manner  and  within  the  time  as  prescribed  by  the  act  of  Cungrei*g.  United  States 
T.  D.  M.  l{.  Co.,  325. 

6.  Idem.  — There  being  nothing  in  eitlier  a(;t  requiring  the  road  company,  or  any 

one  claiming  nndir  it,  to  maintain  the  road  after  it  had  been  once  completed 
and  accepted  by  the  goveinment  in  ac<-ordance  with  the  provisions  of  the  acts, 
without  any  such  fraud  as  to  vitiate  the  acceptance,  its  light  to  the  lands  against 
the  United  States  vested  irrevocably  upon  such  acceptance,    lb. 

7.    TiMBEB    AND    MiNEBAL    LANDS — RAILROADS    PROHIBITED    FROM    DBING    SaME. — 

The  defendant,  a  railroad  corporation,  purciiased,  for  use  upou  its  locomotives 
and  cars,  wood  severed  from  the  public  mineral  lands.  Held,  that  such  pur- 
ohase  and  use  was  unlawful,  and  that  the  United  States  could  recover  from  the 
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defendant  the  value  of  tlie  wood  bo  nevered,  and  purchased  by  it.  United  States 
Eureka  <fc  P.  R.  R.  Co,,  334. 

8.  Public  Lands  —  Ci'ttino  Timbkb  —  Paykbnt  fob  Land. — A  party  *proeecut<?d 

for  dittiuK  tunlK*r  on  the  public  landt)  under  section  2461,  Revised  Statutes,  is 
only  nlit'Vi-d  from  the  criminal  proHocution  and  liabilitiee  provided  for  in  said 
wi'tion  24G1  by  payment  of  two  dollars  and  a  half  per  acre  for  the  land  on  which 
it  is  out;  he  is  nut  relieved  from  his  civil  common-law  liability  to  th**  United 
States  as  ownt;r  of  the  land  for  the  value  of  the  timber  cut.  UniUfd  States  y. 
i>coU,  321. 

9.  MiNEKAL  Lands— RioHT  to  use  Tihbeb  ctrr  and  bemovzd  Therefbom. — The 

d-  leudanr,  a  corporation,  engaged  in  mining,  r.nluciiig  ores,  and  rt-tining  (Million, 
piiretiasid  wood  and  cliarcoal  for  use  at  its  reduction  works.  The  cord-wood, 
and  tlie  wood  from  which  tlie  charcoal  was  manufactured,  was  cut  ujion  unsnr- 
veyed  public  lauds,  mineral  in  character,  of  little  or  no  Talue,  except  for  the 
niiueral  therein,  and  within  organized  mining  districts,  or  not  far  remote  from 
kiKiwn  mines.  //W^i,  that  thin  was  mineral  land  within  the  meaning  of  the  act 
of  Congress  of  June  3,  1878,  permitting  timber  to  be  taken  therefrom  for 
'* building,  agricultural,  mining,  or  other  domestic  purposes."  and  that  defend- 
ant could  lawfully  purchase  such  wood  and  coal,  for  said  use,  under  the  license 
given  by  said  act.     United  States  v.  Richmond  M.  Co.,  340. 

10.  PrBLic  Lands — Grant  to  Central  Pacific  B.ulboad  Compant — Gbant  in 
Pn^EsENTi.  — The  grant  of  lands  to  the  Central  Pacific  Railroad  Company  to  aid 
in  the  construction  of  its  road,  under  the  act  of  CongresB  of  August  2,  1862, 
and  tlie  amendatory  act  of  1864,  is  a  grant  in  praxenti,  which  can  only  be 
d<  f<'ated  by  the  failure  to  perform  the  conditions  subsequent  and  appropriate 
prcKV'ediiigH  to  dtclare  a  forfeiture.    Fi'aticoeur  v.  Newhouse,  351. 

11.  Idkm — Ejectment  befobb  Patent  Issues.  — The  title  which  vests  under  the 
c  iignssional  grant,  and  the  i>erformance  of  the  prescribed  conditions,  is  a  legal 
title,  upon  which  an  action  of  ejectment  may  be  maintained  before  the  patent 
i-.'^ues.     Jb, 

12.  Idem— OiFicE  of  Patent. — The  patent  issued  under  the  congressional  grant 
is  only  a  convenient  instrument  of  evidence  that  the  conditions  have  been  per- 
formed and  the  title  ventt'd.    lb. 

13.  Idem  — Kailcre  to  pay  Expense  of  Survey.— The  failure  to  pay  the  expense 
of  survey  iiig,  under  section  21  of  the  act  of  1964,  only  prevents  the  issue  of  the 
]>;i  tent.    It  do(  H  not  prevent  the  title  attaching  under  the  congressional  grant.   lb, 

14.  Idem— Exception  of  Mineral  Lands.  — The  excepticm  of  mineral  lands  from 
tlie  ^'raiit  to  the  Central  Pacific  Railroad  Company  only  extends  to  lauds  known 
to  be  mineral,  or  apparently  mineral,  at  the  time  when  the  grant  attache<l;  and 
a  discovery  of  a  gold  mine  in  the  lands  after  the  title  has  vested  by  full  per- 
forniiuiee  of  the  conditions,  does  not  defeat  the  title.     lb. 

15.  Ide3i— Unauthorized  Exception  in  Patent. —  A.n  exception  inserted  in  a 
patent,  which  is  not  authorized  by  the  statute  to  be  inserted,  is  void.    lb. 

16.  Idem— Patent  fob  Lands  already  Granted— Collates al  Attack. — When 
a  I'ati  nt  is  issued  for  land  whicli  has  been  before  granted  to  other  parties,  and 
there  is  no  inttnt'st  left  in  the  government  to  grant,  the  interior  department  acts 
\Nith()ut  jurisdiction,  there  Ix-ing  nothhig  in  the  United  States  to  grant,  and  the 
psiteut  so  issued  is  void,  and  may  be  collaterally  impeached.    lb. 

17.  Idem  — ItiiHiTS  of  Trespassers. —When   land  has  been  granted  to  private 
parties,  other  parlies  have  no  right  afterwards  to  enter  upon  the  land  and  pros- 
pect for  gold.     No  right  can  be  initiated  by  a  trespans  upon  private  lands,    lb. 
^.AND  Grants— Military  Roads — Completion — Bona  Fide  Purchasers  — 

toppel.  — In  1867  there  was  grantt^d  the  state  of  Oregon,  by  an  act  of  Con- 
ss,  certain  public  lands  to  aid  in  the  construction  of  a  military  wagon  road. 
■  grant  was  in  the  words,  "there  be  and  hereby  is  granted  to  the  state  of 
gon,"  and  it  was  provided  that  the  lands  granted  should  be  disposed  of  by 


/ 


Index.  679 

the  legislature  for  the  purposes  of  the  grant.  It  was  further  provid«d  that 
whtn  the  governor  of  tlie  state  should  certify  to  the  secretary  of  the  iiiti^rior 
that  ten  continuous  miles  of  the  aided  road  are  compleud,  a  quantity  of  the 
lands  granted,  not  exceeding  thirty  sections,  might  be  sold,  and  ho  on  fn^m  time 
to  time  until  the  road  should  be  completed.  The  governor  of  Oregon  having 
thereafter  certified  to  tlio  completion  of  said  road,  the  commissioner  of  the 
general  land  office  withdrew  from  sale  the  lands  grante<l,  in  favor  of  the  defend- 
ant company,  to  which  the  grant  had  been  transferrLd  by  act  of  the  state  legisla- 
ture, and  afterwards,  m  1874,  Congress  by  an  act  provided  "that  in  all  the  cases 
when  the  roads  in  aid  of  the  construction  of  which  said  lands  were  granted, 
are  shown  by  the  certificate  of  the  governor  of  the  state  of  Oregon,  as  in  said 
acts  provided,  to  have  been  constructe<l  and  completed,  patents  for  said  lands 
shall  i«isue  in  due  form  to  the  state  of  Oregon  as  fast  as  the  same  shall,  under 
said  grantH,  be  selected  and  certified,  unless  the  state  of  Oregon  shall,  by  public 
acts,  have  transferred  its  interests  in  said  lands  to  any  corporation  or  corpora- 
tions, in  which  case  patents  shall  issue  from  the  general  land  office  to  such  corpo- 
ration or  corporations  npon  payment  of  the  necessary  expenses  thereof."  i/pW, 
(1)  The  act  granting  lands  in  aid  of  the  Dalles  military  road  passed  a  present 
title  to  the  state  of  Oregon,  to  be  defeated  only  by  a  breach  of  conditions  subse- 
quent. (2)  The  fact  that  the  governor's  certificate  was  not  made  on  completion 
of  each  section  of  ten  miles  of  the  road,  makes  no  difference.  It  is  sufficient 
if  made  at  one  time,  covering  the  completion  of  the  whole  road.  (3)  The  au- 
tliority  to  determine  whether  the  road  was  completed  was  vested  solely  in  the 
governor  of  Oregon,  whose  decision,  in  the  absence  of  any  such  fraud  as  would 
▼itiate  it,  is  necessarily  final  and  conclusive.  (4)  The  right  to  a  patent  once 
▼esied  is  equivalent,  as  respects  the  government  dealing  with  the  public  lands, 
to  a  patent  issued.  (5)  Purchasers  of  these  lands  from  the  state's  grantee 
were  not  required  to  go  over  the  road  and  ascertain  for  themselves  whether  it 
had  been  completed  in  all  particulars  in  accordance  with  tlie  requirements  of 
the  granting  act,  but  were  entitled  to  rely  upon  the  record,  constituted  by  the 
said  acts  of  Congress  and  of  tho  state,  the  withdrawal  of  the  lands  by  the  com- 
missioner, and  the  governor's  certificate.  (6)  Tho  provision  of  the  act  of  Con- 
gress authorizing  the  bringing  of  this  suit  by  the  Unitnl  States  to  procure  a 
detTee  of  forfeiture  of  said  lands,  "saving  and  preservRig  the  rights  of  bonaJUle 
purchasers  of  either  of  said  grants,  or  of  any  portion  of  said  grants,  for  a  valu- 
able consideration,"  recognizes  the  rights  of  innocent  jnirchasers,  if  they  had 
been  otherwise  doubtful.  (7)  Where  fifteen  years  have  elapsed  after  affirmative 
and  confirmatory  action  by  Congress  in  direciing  the  issue  of  patents  to  lands  in 
all  cases  where  the  certificate  of  the  governor  had  been  made,  and  twenty  years 
have  ela]ised  after  the  date  of  such  certificates,  and  before  the  act  authorizing 
the  bringing  of  this  suit,  it  is  not  within  the  established  principles  of  equity 
jurisprudence  to  allow  such  suit  to  be  maintained,  and  the  cause  of  suit  (mght 
to  be  regarded  as  stale.  (8)  Tiie  government  is  now  estopp(»d  by  the  action  had 
from  time  to  time  by  Congress  and  its  agents  duly  auttiorized,  and  tho  public 
record  made  of  such  acts,  from  alleging  the  non-fulfillment  of  the  statutory 
conditions  of  the  grant.     United  Slates  v.  Dalles  M.  II.  Co.,  387. 

19.  Public  Lands — Kailboa.d  Grant — Nohthern  Pacifig— Location  of  Route. 
—  Act  of  Congre>ss  of  July  2,  1864,  granted  public  lan«ls  to  the  N.  P.  R.  Co.,  and 
authorized  it  to  construct  a  continuous  line  from  Lake  Superior,  westerly,  by 
the  most  eligible  route,  to  be  determined  by  said  company  within  the  United 
States,  and  on  a  line  north  of  the  forty-fifth  degree  of  latitude  to  some  point  on 
Paget  Sound,  with  a  branch  yia  the  valley  of  tlie  Columbia  River  to  a  point  at 
or  near  Portland,  Or.  Held,  that  it  was  optional  with  the  company  whether  it 
would  build  the  branch  to  Portland.  The  clause  giving  it  authority  to  do  so 
did  not  limit  its  right  to  choose-any  route  within  the  prescribed  limits  between 
LaJke  Superior  and  Paget  Sound.     United  States  y.  N.  P.  Jti.  Co.,  401. 
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20.  Idem  —  Appboval  of  Lotatiok.  — Acfe  of  Congress  of  May  31,  1870.  anthoriziiig 
Sttid  company  to  locat4*  and  couHtniet,  under  the  proviiiioiis,  and  wiih  tbe  pnvi- 
b'geti  and  Krantu  providtd  in  itt<  act  of  iucorporatiun  (Act  Coug.  Jtdy  2,  18G4), 
iu  main  line  to  Pit};et  Sound  via  the  Columbia  River,  etc.,  is  an  approval  and 
coulirmatiou  of  tlie  liK*ation  of  its  line  theretofore  made  by  tiie  coniiMJiy  from 
Lake  Superior  via  the  Columbia  Hiver  and  Portland  to  PuK*t  Bound.    lb, 

21.  Idem — Gbamt  m  Pr.^esenti.  —  The  donation  of  land  to  said  company  under 
act  of  CongresM  of  July  %  18(»4.  wan  a  grant  in  fir<B*f^iti,  and  took  efiect  as  of  that 
date  upon  the  subHetimni  locaiiun  by  the  oompauy  of  ita  road,  and  approval 
thereof  by  Congr«tM».     Jh. 

22.  Idem — ErPSCT  of  Donation  —  Fim?«o  of  Map.  —  Section  6  of  said  act  pro- 
vides that  the  President  shall  cause  tlie  lands  to  be  surveyed  for  forty  mUes  on 
each  side  of  the  entn*e  line  of  the  roiul  after  the  general  route  shall  be  fixed, 
*'  and  the  odd  itections  of  land  hereby  grant'-d  Hliall  not  bo  liable  to  sale,  entry, 
or  pre-emption  before  or  after  they  are  surveyed,  except  by  said  company.** 
IMd,  that  the  act  withdrew  the  lands  from  liability  to  prt*-emption  after  the 
route  Hhould  be  flxed  ;  and  on  the  filing  by  the  company  of  a  map  of  the  roate 
with  the  secretary  of  the  interior  the  grant  l)ecauie  certain,  and  attached  to  the 
odd  sections  of  the  land  within  the  fortv-mile  limit.    Ih. 

23.  Idem  — Neglect  of  Becretabt  of  the  Interior. — When  the  ronte  was 
adopted  by  the  company,  and  a  map  designating  it  was  filed  with  the  secretary 
of  the  interior,  the  route  became  tlxed,  within  the  meaning  of  the  act;  and  no 
Bubsequent  negleot  of  the  secretary  could  affect  the  rights  of  the  company.    2  b, 

24.  Public  Lands  —  Donation  to  Railroad. —  14  Bttitutes,  United  States,  292, 
granted  to  the  Southern  Pacific  RaiIroa<l  Company  curtain  land,  and  provided 
that,  in  case  any  of  said  land  should  have  been  previonnly  disiy)sed  of,  the  com- 
pany Hhould  select  otlier  land  in  ccTtain  sections  in  ^eu  thereof.  The  secretary 
of  the  interior  withdrew  such  sections,  but  afterwards  allowid  a  homesteader  to 
enter  and  obtain  ))atent  to  a  ])art  of  one  of  them.  After  the  patent  bad  issued, 
the  company  attempted  to  select  this  land,  but  was  not  allowed  to  do  so.  Hfld^ 
tliat  the  company  had  no  right  to  baid  land  under  the  grunt.  IS,  i'.  B.  Co.  v. 
TiUnj,  420. 

25.  Locating  Patent— Surveys.  — On  a  question  as  to  the  true  location  of  a  patent, 
bouudarit^H  fixid  by  re\ei  Hing  the  courses  and  distances  must  govern  when  found 
to  coincide  with  the  natural  calls  of  the  patent.     ElUufj^oood  v.  Sinueliff,  467. 

26.  Idem.  —  When  the  points  fixed  by  reversing  the  cotirses  and  distances  do  not 
coincide  with  the  natural  calls  of  the  |)atent,  or  the  natural  calls  cannot  be 
iden titled,  then  the  regular  courses  and  distances  must  govern,     lb. 

27.  Land  Grant — Wa(»on  Roads,  Completion  of  —  Stale  Claim  —  Estoppel — 
Bona  Fide  Pukchaser.  —  In  186ti  Congress  ma^lo  a  grant  of  lands  to  the  state 
of  Oregon,  to  aid  in  Che  construction  of  a  wagon  road  from  Albany  through  the 
C.iscade  Mountains  to  the  eastein  boundary  of  the  state,  and  provided  thai  tlie 
land  might  be  sold  as  the  work  progressed,  on  the  certificate  of  the  governor  of 
the  state,  tliat  the  ]K)rtion  of  the  same  coterminus  with  said  land  was  "complete'." 
The  state  transferred  the  grant  without  further  condition  or  qualitlcation  to  the 
Wallamet  Valley  and  Cancade  Mountain  Wagon  Road  Co.,  which  undertook  the 
construction  of  the  road;  and,  within  tlie  five  years  allowed  therefor,  procured 
certificates  from  the  governors  of  the  state  that  the  road  was  completed  as 
required  by  law.  Soon  after  the  company  sold  the  lands  to  the  defendants, 
Weill  and  Cahn,  who  are  now  the  h-gal  owners  thereof,  except  a  small  portion 
which  has  been  disposed  of.  In  1874  Congress  authorized  the  issue  of  patents 
for  tiiese  lands  to  the  state  or  its  assignee,  when  it  was  shown  by  the  certificates 
of  the  g(»venior  that  said  road  w^as  ••constructe  1  and  completed."  Between  1378 
and  188  i  a  question  was  made  l)efore  the  department  of  the  interior  whether  the 
company  had  completed  the  road  according  to  law,  and  testimony  was  received 

-')n,  pi'o  aud  con,  and  after  argument,  the  secretary  of  the  interior  diiected 
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pfttenfB  to  ixsne  to  the  compatiy,  wliich  was  clone  on  October  SO,  1S82,  for  440.856 
Bcren,  in  addition  to  a  i)ateDt  for  107,893  acres,  insaed  on  June  19, 1876.  In  conse- 
quence of  this  action  by  the  aecretary,  the  defendants  belieyed  that  the  dne  oon- 
strnctton  of  the  road  was  admitted  by  the  complainant,  and  was  thereby  induced 
to  expend  a  large  sum  of  money  on  and  about  said  property.  In  1889  Congress 
passed  an  act  requiring  the  attorney-general  to  bring  a  suit  in  this  court  against 
all  persons  claiming  an  interest  in  thiH  grant,  to  determine  t)ie  qiietition  of  con- 
sti-uctiou  of  (lie  road,  the  legal  effect  of  the  governor's  certificate's,  the  right  of 
the  United  States  to  resume  the  grant,  and  to  obtain  judgmt^nt  declaring  the 
land  coterminous  with  any  uncompleted  portions  of  the  road  forfeited,  saving 
the  rights  of  auy  boruifidf  purchasers;  the  suit  to  be  tried  and  adjndicaUd  like 
otl)er  suits  in  equity.  On  August  29,  1889,  in  pursuance  of  this  authority,  this 
suit  was  commenced  to  obtain  the  relief  therein  specified.  The  defendants, 
Weill  and  Calm,  filerl  two  pleas  to  the  bill,  in  one  of  which  thef  set  up  the  fore- 
going facts  as  an  estoppel,  and  in  the  other  the  defense  of  a  b(ma  fide  purchaser 
for  a  valuable  considei'ation,  and  without  notice  of  auy  failure  on  the  part  of 
the  company  to  comply  with  the  terms  and  conditions  of  the  grant.  Hfid^  (1) 
that  this  suit  must  be  ti'ied  as  a  suit  between  private  persons,  in  which  the 
defendants  may  set  up  any  defense,  includiug  estoppel  and  the  statute  of  limit- 
ations, tiiat  they  could  if  the  complainant  was  merely  a  private  person ;  (2)  that 
the  claim  of  the  complainant  to  set  aside  these  patents  and  declare  these  lands 
forfeited  U,  under  these  circurastatices,  a  stale  one,  and  therefore  ought  not  to 
be  allowed ;  (3)  that  the  complainant,  by  the  passage  of  the  act  of  1871,  either 
accepted  the  cei'tilicates  as  ccinclnsive  evidence  of  the  due  construction  of  the 
road,  or  thereby  waived  all  further  performance  of  the  condition  on  which  the 
grant  was  made ;  (4)  that  the  complainant,  by  the  action  of  its  executive  depart- 
ment in  issuing  the  patent  of  1882,  impliedly  recognized  and  accepted  the  per- 
formance of  such  condition,  and,  having  thereby  induced  the  defendants  to 
change  their  relation  to  said  property,  by  expending  a  large  sum  of  money 
theretm  and  thereabout,  is  now  estopped  to  allege  or  claim  that  said  condition 
was  not  performed ;  (5)  that  the  certificate  of  the  governor  of  Oregon  was  made 
by  the  act  of  18(>6  the  only  evidence  of  the  com[jlianoe  with  the  terms  of  the 
grant  by  the  completion  of  the  road;  (6)  that,  upon  the  facts  stated  in  the  plea, 
the  defendants  are  i^urchasers  in  good  faith  and  for  a  valuable  consideiation, 
within  the  saving  clause  of  the  act  of  1889,  and  within  the  general  principles  of 
equity  jurisprudence;  and  (7)  that,  on  the  case  made  by  ttie  bill  and  first  plea 
thereto,  it  appears  that  the  complainant  ought  not  to  prevail  in  tliis  suit,  and 
therefore  it  is  dismissed.     Unitfd  Slates  v.  W.  V.  <jfc  C.  M.  W.  H.  Co.,  479. 

28.  PrBUc  Lands— Railroad  Grant— Exoeption  — Mineral  Land.  —  "Where  a 
grant  to  a  railroad  company  excepts  mineral  land,  the  term  "mineral  land" 
means  land  known  to  be  mineral  land  when  the  grant  took  effect,  or  which  there 
was  then  satisfactory  reason  to  believe  to  be  such.    Francoeur  v.  Nnohoune,  600. 

29.  Advbbme  Po8Si!»sioN — Government  TrrLE. — Possession  held  in  subordination 
to  the  title  of  the  United  States  may  be  adverse  as  to  axiother  claimant,     lb. 

Bee  Bailboad  Land  Grants;  Hezioan  Obants. 

fRAILROAD  LAND  GRANTS. 

1.  Public  Lands — Donations  — Railroad  Companies. — The  act  of  Congress  of 
July  27.  18G6,  gniuted  to  the  A.  d^  P.  Co.  every  alternate  section  of  public  laud 
by  odd  numlx^fs  to  the  amount  of  ten  sectirms  on  each  side  of  the  road,  whert- vtT 
it  migh  t  piiss  through  a  state.  If  any  of  these  sections  should  be  already  gran  ted, 
reserved,  etc.,  before  the  map  of  the  proposed  route  should  be  filed,  other  odd 
fiectifms  might  be  selected  in  lieu  thereof  within  ten  miles  on  either  side  of  the 
limits  so  granted.  Whenever  and  as  often  as  a  portion  of  the  road  twenty-five 
miles  long  should  be  completed,  pateats  were  to  isstie  for  the  lands  so  granted, 
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opposite  to  and  ootermiDous  with  the  portion  or  purtionfl  completed.  T}ie  odd 
ttectioim  BO  grauted  were  withdrawn  from  enfcrj,  etc.  By  section  18  the  8.  P.  Co. 
waH  grant<.>d  the  same  amount  of  lands,  under  similar  restrictions,  and  it  was 
proYided  that  neither  the  present  nor  prospective  rights  of  the  A.  A  P.  Co. 
sliould  be  thereby  impaired.  Eeldt  that  only  the  odd  sections  in  the  strip  abao- 
hiU*]y  gi-anted,  and  not  those  in  the  indemnity  strip,  were  withdrawn  from  the 
public  domain,  and  that  the  A.  A  P.  Co.,  not  having  complied  with  the  condi- 
tions of  the  grant,  had  neither  a  present  nor  prospective  right  to  any  Und«  in 
tlie  last-mentioned  strip,  which  were  therefore  still  subject  to  grant.  United 
States  V.  S.  P.  Ji.  Co.,  60. 

2.  Idem.  —The  act  of  Congress  of  March  8,  1871,  granted  certain  lands  to  the  S.  P^ 
Co.,  to  aid  it  in  the  construction  of  a  branch  line,  and  provided  that  if  its  ronte, 
when  designated,  should  be  found  to  be  on  the  line  of  another  road  ^>  which 
land  had  also  been  granted,  the  amount  theretofore  granted  should  be  deducted 
from  the  quantity  thereby  granted  to  the  S.  P.  Co.,  so  far  as  their  routes  should 
he  on  the  same  general  line.  The  map  of  the  route  of  the  A.  &  P.  Co.  was  after- 
wards filed,  and  the  routes  of  both  roads  were  for  some  distance  on  the  same 
general  line.  The  8.  P.  Co.'s  route  included  in  its  ten-mile  limit  part  of  the 
indemnity  strip  of  the  A.  &  P.  Co.,  at  points  where  the  A.  &  P.  Co.  would  bare 
hi\d  the  ri^ht  to  make  selections  of  lands  in  lien  of  otherw  already  taken  np. 
Held,  that  the  8.  P.  Co.  acquired  no  rights  as  to  lands  in  said  indemnity  strip  so 
far  as  the  two  routr^  were  on  the  same  general  line.    lb. 

8.  Idem— Mexican  Gramtb.  — Lands  claimed  to  be  included  in  a  Mexican  grant  of 
a  Ki>ecific  boundary,  which  grant  was  Bubjudice  at  the  time  of  the  grant  of  March 
3,  1871,  were  not  public  land  at  that  date,  and  did  not  pass  by  the  grant,  though 
they  were  afterwards  held  not  to  be  embraced  by  the  Mexican  grant.     Jb. 

i.  Public  Lands  —  Grant  to  Bailboad  Company. — The  eongressiunal  acts  of 
18  2  and  1*!<64,  granting  aid  to  the  Central  Pacific  Railroad  Company  in  tlie  con- 
struction of  a  railroad  and  telegraph  line  to  the  Pacific  Ocean,  etc.,  operated  a« 
a  present  grant  of  laud  to  the  railroad  company,  upon  conditions  sabeivxineDt, 
which  could  only  be  defeate<l  by  breach  of  conditions,  and  divestiture  of  title 
thereupon,  by  proper  proceedings  on  behalf  of  the  United  8tat«s.  UntU^  Slates 
V.  Vw'tne7\  535. 

5.  Idem  — Lands  Granted. — The  lauds  granted  were  the  odd-numbered  sections 

within  twenty  miles  of  the  line  of  the  road,  such  as  were  public  lands  at  the 
date  of  the  act,  not  sold,  reserved,  or  otherwise  disposed  of  by  tiie  United 
8tates,  and  such  odd-numbered  sections  within  the  same  limits  a^  were  public 
laiidn,  to  which  a  pre-emption  or  homestead  claim  had  not  attached  at  the  time 
the  line  of  the  road  was  definitely  fixed.    lb. 

6.  Idem  —  Conclusiveness  of  Grant.  —  No  right  other  than  that  of  the  railroad 

company  could  be  acquired  or  initiated  in  any  of  said  odd  sections  of  land,  after 
the  filing  in  the  local  laud  office  of  the  district,  on  January  SO,  18t>3,  of  the 
order  of  withdrawal  provided  for  in  section  7  of  the  act  of  July  1.  1862.     lb. 

7.  iDfcM— Filing  Map  of  Route.  —  The  filing  of  the  map  of  the  general  route, 

and  the  withdrawal  thereupon,  protected  the  lands  against  the  acquisition  of  any 
other  right  by  any  other  parties  until  the  line  should  become  ''definitely  fixed,*' 
when  the  grant  became  specific  by  attaching  itself  to  every  odd  section  within 
the  prescribed  limits,     lb. 

8.  Idem  —  State  Selections  of  Lieu  Lands.— S tate  selections  of  lieu  lands  for  scho*  I 

purposes  made  upon  lauds  unsurveyed  by  the  United  States  are  utterly  void.     lb. 

9.  Idem.  —  All  the  state  selections  shown  in  the  bill  b(*ing  uptm'  lands  unsurveyed 

by  the  United  States  at  the  date  of  selection,  in  townships  2  south,  1  east,  and 
3  south,  3  east,  Mt.  Diablo  B.  and  M.,  were  therefore  void.    lb. 

10.  Idem —  What  are  Surveyed  Landb.  —  Lands  ara  not  surveyed  lands  by  the 
United  States  until  a  certified  copy  of  the  official  plat  of  survey  has  been  filed 
in  the  local  land  office.    lb. 
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11.  Idem — State  Selections — Validitt. — The  state  selections  in  qaeution  were 
also  yuid,  for  the  reason  that  the  act  of  1853,  under  which  tiiesc  s(  lections  Avore 
made,  excepted  from  selection  by  the  state  in  lieu  of  school  sections  loHt, 
** lands  reserved  by  competent  authority,"  and  "lands  claitned  under  any 
foreign  grant  or  title,"  and  '*  mineral  lands."    Ih, 

12.  Idex ^  PBioBrrr  op  Graht.— No  riprht  of  any  kind  had  attached  to  these  lands 
when  they  were  witlidrawn  for  the  purposes  of  the  railroad  grant  on  Januai^ 
SO,  1865,  that,  under  the  recent  decision  of  the  United  Staten  Hn]>rcnie  court,  in 
United  States  y.  McLnugfUint  could  prf-vent  that  grant  from  attach  in;?.  It  was, 
therefore,  the  first  grant  to  attach,  and  by  performance  of  the  conditions  sub- 
sequent, the  title  of  the  company  became  absolnte.    Ji. 

18.  Idem—  Lands  Excepted  from  Confirmatiox.  —  The  s^l-  ctions  in  question  were 
excepted  from  confirmation  by  the  act  of  1866;  but  had  it  l)eon  otherwise,  it  was 
not  in  the  power  of  Congress  at  that  time  to  divest  the  rigiit  of  the  company. 
lb. 

14.  Idem— Confirmatory  Act  of  March  1, 1877— Effect.— Thn  act  of  March  1, 
1877  (19  Stats.  267),  for  like  reasons,  cannot  aflfect  tlie  ri^htn  of  the  railroad 
company.  At  the  date  of  this  confirmatory  act,  seven  years  alter  the  title  of 
this  company  Ijecame  perfect,  the  United  States  had  no  interest  whatever  in  the 
land  npon  which  the  act  could  operate.    Ih. 

15.  Idem  — Sale  to  Third  Persons — Notice. —  Parties  pnrcljasing  under  state 
locations  in  township  2  south,  1  east,  since  June  10,  1^65.  hu<l  otiicial  record 
notice  of  ihe  right  of  the  railroad  company;  for  the  map  fih d  in  the  office  of 
the  regiiiter  of  the  local  land  office  had  distinctly  indori»«.-<l  upon  it  in  rid  ink 
the  following,  viz.:  "  The  odd-numbered  sections  on  tins  plat  are  granted  to  the 
Western  Pacific  Railroad."    2  b. 

16.  Limitation  of  Actions— Bunnino  of  the  Statute. —The  statute  of  limit- 
ations does  not  nm  against  the  United  States ;  and  the  cause  of  :icti*>n  here  was 
not  stale,  the  company  having  been,  from  the  first,  active  in  pursuing  its  right 
before  the  department  of  the  interior,    lb. 

17.  United  States  Contracts  Reiatino  to  Public  Lands — Actions.  — Tlie  gov- 
ernment is  not  without  interest  in  this  action,  being  reHponxihle  to  the  company 
for  the  land  or  its  full  value,  by  reason  of  the  statutory  grant  &ud  contract  in 
the  congressional  acts  of  1862  and  1864.    lb. 

18.  Pi'BLio  Lands  —  Mexican  Grant. — The  Mexican  gran  trailed  IjRs  Pociias  was 
a  float — a  grant  of  two  leagues  within  exterior  boundaries  embracing  ten  or 
more  leagues,  which  two  leagues  so  granted  were  confirmed  and  patented  to  the 
claimantR,  and  tlie  odd-numbered  sections  outside  of  the  t^vo  h  ai^nrg  granted 
and  confirmed,  but  iubide  of  tlie  exterior  boundaries,  p.isscd  to  the  railroad 
company,    lb, 

19.  Idem.  —  The  prior  decision,  in  NpvhaU  v.  Sanger,  92  U.  S.  761.  by  the  United 
States  supreme  court,  materially  limited  in  its  operation  by  tlio  recent  deciriion 
in  United  States  v.  MvlAivghlin.    1  b. 

20.  Railroad  Grant — Indemnity  Lands. — The  act  of  Conprress  of  July  27,  1866, 
granting  lands  to  the  Southern  Pacific  Railroad  Company,  wus  a  grant  of  quan- 
tity ;  and  the  grantee,  upon  accepting  the  grant,  filing  its  map  of  location  and 
building,  and  equipping  its  road  in  the  time  and  manner  prcHcribed  by  the  act, 
was  entitltd  to  its  full  complement  of  land  to  the  amount  of  t -n  alremate  sec- 
tions X)er  mile  on  each  side  of  the  road  so  constructed,  provide  d  the  same  could 
be  found  either  within  the  specified  present  gi*ant  or  indemnity  limits.  S.  P. 
E.  n.  Co.  V.  Wiggs,  668. 

31.  Definite  Map  of  Location  —  Order  of  Wfthdrawal  —  Defined  Lisnrs  of 
Indemnity  Belt. — The  Southern  Pacific  Railroad  Company  flh-d  its  map  of 
definite  location  on  tlie  8d  of  January,  1867,  in  the  office  of  the  commissioner 
of  tiie  general  land  office,  showing  the  present  grantc<l  and  indemnity  limits 
thereon,  which  granted  and  iudcnmity  limits  are  clearly  defined  in  the  act    ' 
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CungrcsR ;  and  the  iiidemtiity  bolt  i»  particularly  limited  to  specified  boundaries 
outside  uf  the  granted  limits.  Heid^  tliat  upon  filiug  the  map  of  detiuire  locar 
tii^n.  and  npni  the  Bocrotan'  of  t)ie  interior  issuing  bis  order  withdrawitij?  all 
tin*  hmdfl  within  forty  mil(>s  of  the  line  of  the  road,  the  odd-^nnmbered  ftections 
botii  within  the  pri.'Hent  granted  and  indemnity  limits  were  withdrawn  from  pre-- 
emption, hom(Kt«a<l  entry,  or  any  other  disposition  by  the  general  land  office. 
Farth(rm(»re  hrhl^  that  the  statute  itself  in  terms  provides  that  the  odd  oectious 
aliitll  not  be  liublH  to  sale  or  entry  or  preemption  otlier  than  to  the  oompany. 
Congi  ess  inti  iid  .d  to  witiidraw  from  Hale,  entry,  or  pre-emption  all  tho«$e  h&ntU 
set  apart  witUiu  sp^'cifically  defined  limits,  as  well  those  authorised  tobt^  selected 
an  liuu  lands,  a^  ihoxe  absolutely  granted,  in  which  the  title  itself  presently 
TCHtcd.  The  ri  ,'ht  qfselfcti  m  indefe:iBible  by  pre-emptioners  vested  upon  filii^ 
the  map  of  definite  location  and  witlidrawal,  as  provided  by  the  statute,  altlioogh 
thf  tile  U)  the  land  it«elf  did  not  vest  till  the  selection,    lb. 

22.  AiTHOBiTY  OF  THE  tiKCBETABY  OF  THE  Iktebiob.  — The  secretary  of  the  interior 
had  no  aiuliority,  while  a  duticienoy  existed,  to  allow  a  pre-emption  to  be  made 
n\K>n  an  odd  section  witliin  thtse  indemnity  limits.  While  such  deficiency 
exiotc'd,  the  secretary  could  not  throw  open  the  odd  sections  within  the  indem* 
niry  limits  to  |>reH<mption  or  homestead  entry.  The  right  of  selection,  in  the 
company,  to  these  lands,  is  given  in  the  statute  itself,  and  the  secretary  cannot 
revoke  it.     lb, 

23.  Joint  iUiHOLrTioN  of  Conobkss  of  June  2S,  1370. — This  joint  resolntion  con- 
firre'l  no  new  rights  upon  a  pre-emptor  going  upon  these  lands  snbs<equent  to 
the  Older  of  withdrawal.  It  only  baved,  and  reserved,  such  rights  as  he  had 
already  aeqnireil  before  its  pansage.     Jb. 

24.  CloI'D  upon  Plaintiff's  Title.  —  A  patent  issned  in  the  name  of  the  United 
8 talis  to  a  pre-4'mptor,  entering  upon  these  lands  Bubnequent  to  the  order  of 
wirlidrawnl,  ih  erroueouHly  isitued,  without  authority  of  law,  and  is  void.  The 
exihteitce  of  Buch  a  patent  is  a  cloud  upon  the  complainant's  title.  It  em- 
barruKKes  the  asnertion  of  complainant's  rights,  and  prevents  it  getting  a  patent 
to  the  name  land  to  which  it  i»  entitled.  These  circumstances  constitute  ground 
for  <><iuitiihle  relief.  A  patent  so  issued  to  a  pre-emptor  is  void,  and  the  using 
of  it  slionld  be  |x.*r{)etnally  enjoined.    2b, 

25.    DecIHION  of  SEillETARY  OF  InTEUIOR  NOT  CONCLUHIVE  UPON  QlTZSTlOllS  OF  LaW. 

— Wht  re  the  secretary  of  the  interior,  acting  upon  a  known  and  rec<igiti2eii 
ptHte  of  facts,  draws  therefrom  an  erroneous  conclusion  of  law,  and,  in  pnr- 
snance  of  hucIi  erroneous  conclusions,  issues  a  patent  to  a  party  not  entitled 
tl.eret'O.  his  action  is  not  conclusive,  but  is  subject  to  review  and  reversal  by 
tht' courtB.     lb. 

26.  PiBLic  Lands— Railboad  Grant — Exception  —  Mineral  Land.  —  Wliere  a 
grant  to  a  railroad  company  excepts  mineral  land,  the  term  *'mina^  land" 
means  land  known  to  be  mineral  land  when  the  grant  took  effect,  or  which  th(.r8 
was  then  natislactory  reaHon  to  Ix^lieve  to  be  such.    Fr  tncoe.tir  v.  Netpfiwise,  610. 

27.  Adverhe  PoasEs^ioN  — Govern sdent  Title.  —  Possession  held  m  snbonlinatiun 
to  th<>  title  of  the  Lnited  States  may  be  adven^e  as  to  another  claimanL    lb, 

28.  Mexican  Grants  — When  cease  to  be  8ub  Judice.  — When  a  Mexican  grant 
by  spi.tcitic  boundaries,  carrying  all  the  lands  within  the  designated  boundaries, 
luiH  been  continued  by  a  decn^  which  lias  been  final,  the  said  decree  specifically 
pointing  out  and  designating  the  comers  by  natural  objects  on  the  groimd  and 
the  connecting  lim  s,  all  lauds  outride  those  specific  monuments  and  lines  from 
tlu-  date  when  the  decree  InKJomes  final  cetise  to  be  sub  jwHre,  if  they  ever  were 
in  that  coiidicion,  within  the  meaning  of  those  terms  as  used  by  the  supn>me 
con  It,  in  the  caj<eH  of  Newhall  v.  Sang  ft,  Doolan  v.  Can\  and  United  States  v. 
MrlMug/i/in.     United  Stdtes  v.  CoUon  M.  <fc  L,  Co.,  620. 

29.  Public  Lands  — Kailroad  Companies — Pleading.  —  The  aot  of  Congress  of 
March  3,  1871,  granted  certain  hinds  to  the  S.  P.  B.  B.  Co.,  and  provided  that  if 
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itH  route,  when  designated,  should  be  found  to  be  on  the  line  of  any  other  road 
to  which  land  had  aliio  been  granted,  the  amount  tlierctofoie  granted  should  be 

I,  dbdncced  from  the  quantity  thereby  granted  to  the  8.  P.  K.  R.  Co.,  so  far  as 
their  route  should  1>e  on  the  same  general  line.  Id  billri  brought  by  tlie  gov- 
ernment to  sot  aside  a  patent  to  the  8.  P.  B.  B.  Co.,  it  is  alleged  that  the  route 
of  the  Am  &  P.  Co.,  to  which  land  haA  also  been  granted,  and  the  route  of  the 
8.  P.  R.  R.  Co.,  '*croi<B  each  other  in  the  state  of  California."  Held,  that  this 
allegation  does  not  bring  the  land  within  the  exception  of  said  act,  and  that 
Tinder  such  allegation,  even  if  proof  showed  that  the  routes  are  in  fact  upon  the 
same  general  line,  it  would  not  avail  the  government.    Ih, 

80.  Kailroaj)  Companies— CoNaRB3.sioNAL  Grant.— Tlie  act  of  Congress  of  July 
27,  1866,  fnlly  conferred  U|>on  the  8.  P.  B.  B.  Co,  the  ri.u'ht  to  build  the  road 
described  in  and  earn  the  land  granted  by  tliat  act,  without  the  authority  of  the 
8tat«  legislature.    lb, 

SI .  Southern  Pacific  Bailroad  Company  —  Amalgamation  —  Recognition  by  Con- 
gress.—The  act  of  Congress  of  July  27,  1806,  recoj^nized  the  8,  P.  R.  R.  Co., 
organized  under  a  general  law  of  Califomia,  and  made  it  certain  grants  of  land. 
Pursuant  to  the  act  of  the  California  legislature  of  March  1, 1870.  autliorizing  any 
corporation  already  formed,  or  thereafter  to  he  formed,  to  amend  its  articles  of 
a'^sociation,  and  the  act  of  April  4,  1870,  in  terms  autliorizing  the  8.  P.  R.  R.  Co. 
to  tile  new  and  amendatory  articles  of  a^ssociati<m  to  enable  it  completely  to  con- 
form to  the  act  of  Ccmgrest*  of  July  27,  1806,  the  8.  P.  B.  R.  Co.,  and  other  i-ail- 
roads,  October  11, 1870,  filed  artich^s  anial'^'amatin<?  and  ccmsolidatin^  themselves 
into  a  new  corporation  —8.  P.  R.  R.  C«).  The  ai't  of  Congress  of  March  3,  1871, 
authorized  the  8.  P.  R.  R.  Co.  of  California  («iuhject  to  the  laws  of  California) 
to  construct  a  line  of  railroad  from  a  point  at  or  near  Tehachapa  Pass,  by  way 
of  Los  Angeles,  to  the  T.  P.  R.  R.  at  or  near  the  C.  River,  with  the  same  rights, 
grants,  and  privileges,  and  subject  to  the  s:ime  limitations,  restrictions,  and  con- 
ditions as  were  gianfced  to  said  8.  P.  B.  R.  Co.  of  California  by  the  act  of  July  27. 
1866.  Held,  that  Congress  thereby  recognia^^d  that  the  8.  P.  R.  R.  Co.  of  Cali- 
fornia, existing  March  8, 1871,  under  tlie  articles  of  amalgamation  and  consolida- 
tion of  October  11,  1870.  was  the  same  8.  P.  U.  R.  Co.  to  which  the  grant  of  July 
27,  1866,  was  made.  The  authority  ccmferred  on  said  company  by  the  act  of 
March  3,  1871,  to  build  the  road  designated,  was  mude  subject,  not  only  to  tho 
general  laws  of  California  authorizing  railroad  corporations  to  amalgamate  and 
c<msolidate  their  interests  and  amend  their  articles  of  iucorporation,  but  to  the 
special  act  of  April  4,  1870.    lb. 

82.  Idem.  —Pursuant  to  state  authority,  recognized  by  and  made  a  part  of  the 
oongrtssional  grant  of  March  3.  1S71,  the  8.  P.  B.  B.  Co.,  April  15,  1871,  filed 
amended  articles  of  incorpivration;  and  August  12,  1873,  filed,  together  with  the 
8.  P.  Branch  B.  B.  Co.,  articles  of  amalgamation  and  consolidation,  under  the 
nsme  of  the  8.  P.  B.  B.  Co.  JMd,  tliat  while  in  one  sense  a  new  corporation 
was  formed,  each  was  substantially  and  practically  the  same  8.  P.  B.  B.  Co. 
mentioned  in  the  acts  of  Congress,  and  was  so  recognized  by  Congress,  and  that 
the  articles  of  amendment,  amalgamation,  and  consoUdation  were  authorized 
by  congressional  as  well  as  by  state  legislation.     lb. 

33.  Idem. — Commissioners  having  from  time  to  time  been  appointed  to  report  in 
regard  to  the  construction  of  the  8onthern  Pa^'itic  Bailroad,  the  road  having 
been  accepted  by  the  President,  and  having  been  used  by  tho  government  in  the 
transportation  of  mail,  military  stores,  etc.  Hdd,  that  these  acts  were  ads 
recognizing  the  dttfendant  company  as  the  8.  P.  B.  B.  Co.,  to  which  the  act  of 
March  3,  1871,  applies,  and  that  the  defendant  company,  being  subject  to 
burdens  imposed  by  the  act,  is  entitled  to  the  benefits  conferred  by  it  as  a  con- 
sideration for  those  burdens.    Ih. 

34.  Bailboao  Companies— Suooessob-s  and  Assigns. — The  act  of  Congress  of  July 
27»  1866»  having  expressly  granted  lauds  to  8.  P.  R.  li.  Co.,  its  saccessorft  and 
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AMitignM,  it  is  fwld,  t)iat  if  the  ooiiMoIidated  company  with  the  amended  articles 
of  iiio>ri>u;-atiou  in  not  technically  the  aame  corporation  referred  to  in  the  met 
of  March  8,  1871,  ic  in  within  tlie  express  proviBioDS  of  the  grant,  heiog  the  sue- 
ceiibor  or  usHign  of  8aid  company.     7b. 

See  PuBUO  Lands. 

REMOVAL  OF  CAUSES. 

L  Removal  op  Ckuses— Time  of  AppucA'noN — SnPULATioim  Extendino  Tnfs 
TO  Plead.  —  UntUr  tlie  removal  act  of  18i7,  requiring  tlie  petition  for  removal 
to  Ik*  tiled  "at  the  time,  or  any  time  before,  the  defendant  i»  required  by  the 
laws  of  the  Rt4ite,  or  the  rule  of  the  state  court  in  which  the  suit  ih  brought,  to 
ariKwer  or  plead  to  the  declaration  or  C4)m plaint,"  an  extention  of  time  to  anH^rur 
by  consent  of  parties  docs  nut  extend  the  time  for  filing  the  pt  titiou  for  remoral. 
1HT071  V.  We.st.  V.  Td.  Co,,  17. 

9.  Rkuoyal  of  Cai'sfs.  — Time  of  Application. —Defendantu  demurred  to  plaint- 
iffs' compUiiitH  in  the  state  court.  The  dt-niurrera  were  heard  and  sustained  ia 
the  state  court,  and  plaintitTn  were  given  leave  and  time  to  tile  amended  com* 
plain t8,  which  tlity  fiU'd.  To  plaintiffs'  amended  complaints  defendants  cle- 
mnrred,  and  at  the  same  time  tiled  tlivir  p'jtitions  and  bonds  fur  the  removal  of 
the  coHis  to  tills  court.  Ufld,  that  the  petitions  and  bonds  were  not  filed  witiiia 
tlie.  statutory  lime,  and  that  the  cases  must  be  remanded.  Uelbanco  v.  Single- 
tar  y,  124. 

3.  Idkm  — Filing  Transcript  of  Rkcord  —  Rule  of  Court.  —  Under  rule  79  of 

this  court  (ninth  circuit)  the  plaintifi* may,  at  any  time  after  defendant  has  filed 
and  submitted  to  the  state  court  his  petition  and  bond  for  tlie  removal  of  the 
cauHc,  procure  a  transcript  of  the  record  of  the  cause  from  the  state  court,  and 
file  the  same  in  this  court,  and  after  service  of  notice  th^'reof,  as  provided  in 
said  rule,  thio  court  will  t.ike  jurisdiction  of  the  case  for  all  purposes.    lb. 

4.  Removal  of  Causes — Case  Abisinq  under  United  States  Statute — Petitions. 

—  In  ordi  r  to  remove  a  cauxe  from  a  state  to  a  United  Srateh  court,  under  the 
art  of  1887,  on  the  ground  that  it  arises  under  a  statute  of  the  United  8tatet», 
the  record  must  afliriuatively  show,  from  the  facts  alleged,  that  some  disputt'd 
construction  of  the  statute  will  arise  for  decision  in  the  case.  Au»tin  v.  (Jugan, 
151. 
6.  Idem.  —  Wlicre  the  contest  is  about  the  facts  only,  the  hiw  Ix-iug  undisputed, 
thfre  can  be  no  removal.     lb. 

6.  Idem — Time  of  Application  — Subsequent  Extension  of  Time  to  Plead. 

Tlie  application  for  removal,  under  the  act  of  lb87,  must  be  made  at  or  before 
the  expiration  of  the  time  to  answer,  as  prescribed  by  the  statute  or  rules  of 
court  in  force  at  the  time  of  the  service  of  the  summons.  Subsequent  exten- 
sions of  time  to  answer  by  special  ordei-u  of  the  court,  or  by  stipulations  uf 
the  parties,  cannot  extend  the  time  to  apply  for  a  removal  under  tlie  statute. 
lb, 

7.  Idem  —  Time  to  File  Rond.  —  The  bond  required  by  the  statute,  as  well  as  a 

petition,  must  be  filed  at  or  before  the  time  for  answering  expires,  to  effect  a 
removal.     Ih. 

8.  Idem— Filing  Nunc  pro  Tunc— The  court  cannot,  by  an  order  made  after  the 

time  to  answer  has  expired,  directing  the  bond  to  be  filed  mine  pro  tunc  as  of  a 
day  pri(n'  to  such  expiration  of  time,  cut  off  the  right  of  the  plaintiff  to  remain 
in  the  state  court,  which  has  already  become  vested  and  fixed  under  the  statute 
lb. 

9.  Removal  of  Causes— Local  Prejudice.— Under  the  Revised  Statntesof  the 

United  Stau-s,  section  U41,  providing  for  removal  of  a  cause  before  final  hear- 
ing, "when  any  civil  suit  or  prosecution  is  commenced  in  any  state  court,  for 
.      any  cause  whatever,  against  any  person  who  is  denied,  or  cannot  enforce  in  the 
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judicial  tribunals  of  the  state any  right  secured  to  liim  by  any  law  pro- 

yiding  for  the  equal  civil  right-s  of  a  citizen,"  a  prosecution  against  a  Chinaman 

I.  for  having  in  his  possession  a  lottery  ticket,  under  a  law  applyilig  to  '*  any  per- 
son," cannot  be  removed  on  the  ground  of  local  prejudice  or  maladministration 
of  the  law.    State  of  Calif ornia  v.  Chue  Fan,  577. 

10.  Removal  op  Causes — Timely  Application  —  Remakd. — Where  a  petition  for 
removal  is  not  filed  at  the  time  or  before  defendant  is  required  by  the  state 
practice  to  i)l(iad  to  the  declaration  or  complaint,  as  provided  in  the  act  of  Con- 
gress, March  8, 1875,  section  5  (25  Stats,  at  Large,  434,  sec.  3),  the  cane  must  be 

*  remanded  to  the  state  court,  whetlier  motion  to  tlmt  effect  be  made  or  not. 
Bowers  v.  Supreme  (Jouiuid  Am.  Lfgion  of  Honor ,  C19. 

SALVAGE. 
See  Admibaltt. 

STATUTES  CONSTRUED. 

R  S.,  sec.  2133.    Trading  Indian  Country 19 

1866.  Railroad  Grants 69 

1871.    Railroad  Grants 69 

R.  S.,  sees.  4282,  4285,  and  4289.    Total  Loss  of  Ship 120 

1864,  June  26,  and  1886,  June  19.    Total  Loss  of  Ship 120 

R.  S.,  sees.  751  and  753.    Habeas  C(»rpu8 2.32 

R.  8.,  sec.  788.    Powers  of  Marshals 233 

1878,  June  2.    Trespass  Public  Lands,  1  Siip 3.29 

R.  8.,  2461 321 

1867,  14  SUts.  409.    Military  Road  Grant 326 

B.  8.,  sees.  2854  and  2857.    Free  Goods 861 

1874,  25  Stats.  851.    Dalles  Military  Road 395 

1864,  July  2,  13  Stats.  365.    Railroad  Grant 402 

1870,  May  31.  16  Stats.  378.    Railroad  Grant 402 

1870.  May  4.  16  Stats.  94.    Railroad  Grant 404 

1885,  Jan.  31,  23  Stats.  206.    Forfeiture 404 

lb66,  July  27,  14  Stats.  295.    Railroad  Grant 421 

STATUTES,   EVIDENCE  OF. 
See  Evidence  of  Statutes. 

SUB  JUDICE,   WHAT. 
See  Mexican  Grants;  Railboad  Land  Gbants. 

SURVEYS. 

1.  Locating  Patent  —  Surveys.  —  On  a  qiu^stion  as  to  the  true  Incation  of  a  patent, 

boun(lari(  h fixed  by  revirHing  the (M)iir»<'8  and  di.'^tiinces  must  govern  when  found 
to  coincide  with  the  natural  calls  of  the  patt!nt.    ElUnfjiraod  v.  Stuiiclift',  467. 

2.  Idem.  —  When  the  points  fixed  l)y  nverHing  the  cours^'H  and  diHtunces  do  not 

coincide  with  the  natural  call.H  (.f  the  patent,  or  the  natural  calls  cannot  be 
identitit'd,  then  the  regular  cournes  and  distances  must  govern.    lb. 

SWAMP  LANDS. 

1.  Suit  against  a  State.  —A  suit  l>y  ,x  citizen  of  California,  to  enjoin  the  persona 
constituting  the  board  of  land  coniniissioners  of  the  state  of  Oregon  from  sell- 
ing certain  swamp  lands,  oliiinu  d  l)y  t!ie  plaintiff,  as  forfeited  to  the  state  for 

!>•    Don -compliance  with  a  condition  oi  a  former  sale  of  the  same  lands  by  the  state, 
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to  the  plaintifTd  grantor,  is  not  a  suit  againtit  the  Btate  of  Oregon,  it  appearing 
that  th<*  1(  gi»Uti<  n  unik'r  wliich  the  defnidantB  claim  the  right  to  act  in  uucou* 
Btitmioiial  aud  void,  UH'aiiHe  it  iini>airB  the  obligation  of  the  contract  of  the  Btate 
with  Huch  grantor.     MciUtmuiughyy.  Pennoyei\  584. 

2.  Contract  fob  Sale  op  Swamp  Lands.  —  An  application  for  the  parchase  of 
BHainp  landH  under  M'Ciion  3  of  the  act  of  October  26,  1870,  for  the  Helection  and 
sale  *M>f  MW'ainp  landri,"  from  the  date  of  its  rect^ipt  and  filing  by  the  land  com- 
miHrtiont  r,  conHtituut*  a  contract  U-tweuu  the  Btate  and  the  applicant  for  tlie  i^ale 
to  the  latter  of  the  tractor  tracts  tlierein  mentioned,  with  the  right  to  the  im- 
mediate poftHeK«iou  thereof ;  and  on  the  performance  of  the  conditions  sul>- 
8e<]Ui'nt  of  payment  and  re<-lamation,  witiiin  the  termii  and  requirements  of  said 
B<'Ction,  the  applicant  or  his  asHigns  iH  entitled  to  a  patent  therefor.     Jb.' 

8.  Stati  tes  or  Octobkb  18.  1878.  ajjd  Febuuabt  16,  1887.  —  Section  9  of  the  act  of 
1878  d<HH  ui)%,  when  fairly  coiixtru<Hl.  include  an  application  for  the  parchai« 
of  Hwamp  land  und(  r  the  act  of  1870,  when  there  it)  no  default  in  the  pciyment 
of  the  twi-iity  per  centum  of  the  purehaHO  price  as  provided  in  said  act  of 
1870;  but  if  it  docH  include  »iich  a  cane  then  it  is  uuconhtitutional  and  void,  a^ 
iiiipairiiig  the  obligation  of  tlte  cuuiract  of  the  state  with  tiie  applicant,  which 
gave  him  until  ninety  diiys  after  tlie  pnblieaiiou  of  the  notice  of  the  tiling  of 
the  map  of  such  lands  in  the  oflice  of  the  clerk  of  the  comuy  in  whicli  tliey  lie 
to  make  MUch  payment ;  and  section  1  of  the  act  of  IS."^?,  which  declares  all  cer- 
titicat*  H  of  Hale  of  swamp  lands  void  (m  which  the  twenty  {x^r  centum  of  the 
paicaarte  pi  ice  was  nut  paid  prior  to  January  17,  1879,  is,  in  the  case  where  the 
twi'iity  i)er  centum  was  paid  when  due,  according  to  the  contract  of  sale, 

'  wilt  ther  Ixfore  or  after  said  da^  in  187ij,  unconstitutional  and  void  for  the  same 
reason.    lb, 

4.  Cloud  on  Title. —  A  rosalo  and  conveyance  of  a  tract  of  swamp  laiid  under  the 
act  1887,  l^efore  sold  by  the  state  under  the  act  of  1870,  on  the  ground  thai  it 
had  reverted  to  the  st^te  for  the  failure  to  pay  the  twenty  per  centnm  of  (he 
purchase  price  within  the  lime  requind  by  law,  would  c&Htacloudou  the  title 
of  the  purchaser  or  his*  ttj»8iKiieo  under  the  act  of  1870.     Ih, 

fi.  Multiplicity  of  Suits. —  Tlie  prevention  of  a  multiplicity  of  suits  is  an 
aeknowh  (lg<~-d  hea<l  of  equity  jurisdiction,  and  this  suit  is  cleaily  maiutainabla 
on  tiiat  ground.     lb.' 

6.  Suit  aoainht  a  Statk. — This  is  not  a  suit  against  the  state  of  Oregon  or  its 
auihorizid  a^'ents  or  n  pre^entutives,  but  agaiuht  the  defendants,  claiming  to  act 
a.s  audi,  but  without  authority  of  law.   'The  eases  of  In  tf  Ayer*^  123  U.  8.  4-13, 

i       and  y/(i7i!i  V.  Louiaiaiuif  13i  U.  S.  1,  cousiderod  and  distinguished  from  this.    lb. 

TIDE  LANDS. 

1.  "Shobe"  ob  Tide  Imnds.  —  On  the  admission  of  a  new  state  into  the  Union, 

the  "shore"  or  tide  lauds  tlierein,  not  disposcMl  of  by  the  United  States  prior 
thereto,  become  the  property  of  the  state.     Cu.*e  v.  Lofi'tis,  21 8. 

2.  Idem.  —  Right  of  Access  to.  — Tlie  owner  of  land  abutting  on  the  "shore"  or 

tide  lands  in  this  state,  and  not  disposed  of  by  the  United  States  or  the  state, 
has  a  right  of  access  from  his  land  to  the  water,  and  may  erect  and  maintain  a 
private  wharf  there  for  his  own  convenience,  so  long  as  he  does  not  materially 
interfere  with  the  rights  of  the  general  public,  and  subject  to  the  power  of  the 
legislature  to  regulate  such  uj-e.     lb. 

3.  Public  Lands — Gutting  Timber  — Payment  fob  Land.  — A  party  prosecuted 

for  cutting  timber  on  the  public  lands  under  section  2461,  Revised  Statutes,  is 
only  relieved  from  the  criminal  prosecution  and  liabilities  provided  for  in  said 
section  2-101  by  payment  of  two  dollars  and  a  half  per  acre  for  the  land  on  which 
it  is  cut;  he  is  not  relieved  from  his  civil  common -law  liability  to  the  United 
States  as  owner  of  the  land  for  the  value  of  the  timber  cut.  United  SUttes  v. 
iScott,  321. 
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TIMBEii  AND  MINERAL  LANDS. 
Bee  Public  Lands. 

TONNAGE  TAX. 
See  Customs. 

TOWAGE. 
See  Admibaltt. 

TRUST. 

1.  Sale  of  Pbopebty  in  Trust.  — A  Bale  of  property  "in  tni«t,"  hclrl  niidor  the 

circumstaiiceH  not  to  be  a  sale  in  trust  to  pay  the  debUi  of  the  vendor.  First 
Nat.  Bank  v.  Snlem  t\  F.  M.  Co.,  84. 

2.  Grantor's  Lien. — A  grantor's  lien  on  the  premises  conveyed,  for  the  pureliase 

price,  18  a  personal  privilege,  not  assignable  with  the  dcbr,  nor  can  thu  creditor 
of  the  graiit-or  be  subrogated  to  the  same.    Jb. 

3.  Purchase  of  Stock  bt  a  Corporation. ->- In  the  absence  of  any  statute  to  the 

contrary,  a  corporation  may  purchase  and  dispose  of  it^  own  stock,  provided  tlie 
same  is  dune  in  good  faith,  without  intent  to  injure  the  cnditoi-s  tliereof,  and 
they  are  not  injured  thereby.    I  b. 

4.  Execution  of  Deed  by  an  Attorney.  — An  attorney  of  a  corix)ration  must  exe- 

cute a  deed  in  tho  name  of  his  principal,  but  under  his  own  hand  aud  seal.    Jb. 

Wagon  road  land  grants. 

See  Public  Lands. 

WATER  RIGHTS. 

1.  Corporations  —  Actions  by  and  against. — The  Code  of  Civil  Procedure  of  Cali- 
fornia, aeccion  388,  provides  tliat  "when  two  or  more  pcrsoiis,  ivjsociated  in  any 
business,  transact  such  business  under  a  common  name,  whether  it  comprises 
the  names  of  such  persons  or  not,  the  associates  may  be  sued  by  such  common 
name."  Betd,  that  a  bill  to  enjoin  interference  by  defendants  with  complain- 
ant's alleged  right  to  divert  water  from  a  stream,  against  the  "  Sijuth  Fork  and 
Sunnyside  Division  of  tlie  Santa  Ana  River,"  which,  it  api^ears.  is  an  association 
formed  and  existing  pursua'nt  to  the  laws  of  California,  is  sufKcieut,  without 
making  the  owners  and  stockholders  thereof  parties.    HewtU  v.  iilorfi/,  317. 


Xiy.  Saw  y.- 44. 


I 


3  bios  0b3  *)05  017 


